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PROCEEDINGS 


OV  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


IN  THE  MATTER  OF  THE  IMPEACHMENT   OF  WILLIAM 
SULZER,  GOVERNOR  OF  THE  STATE 


THUESDAT,  SEPTEMBER  18,  1918 

Senate  Chambsb 
Albany,  New  Yoek 

Pursuant  to  notice  duly  given  to  the  members  thereof,  the  Court 
for  the  Trial  of  Impeachments  assembled  in  the  Senate  chamber 
at  the  Capitol,  in  the  city  of  Albany,  on  Thursday,  September 
18,  1913,  at  twelve  o'clock  noon. 

The  following  members  of  the  Court  and  appearances  were 
present: 

Presiding  Judge 

Hem.  £doab  M.  Citllen,  Chief  Judge  of  the  Court  of  Appeals 

Judges  of  the  Court  of  Appeals 

Hon.  WnxiAM  E.  Webnee,  Eochester 
Hon.  WiLLABD  Babtlbtt,  Brooklyn 
Hon.  Frank  H.  Hisoogk,  Syracuse 
Hon.  Emoby  a.  Chase,  CatskiU 
Hem.  Fbbdebioe  Collin,  Elmira 
Hon.  William  H.  Cuddbbaok,  Buffalo 
Hon.  John  W.  Hooan,  Syracuse 
Hon.  Nathan  L.  Milleb,  Cortland 
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Senators 

Hon.  Geoboe  F.  Abgetsinoeb,  Rochester 

Hon.  George  A.  Blauvelt,  Monsey 

Hon.  John  J.  Boylan,  New  York 

Hon.  Elon  R.  Beown,  Watertown 

Hon.  Thomas  H.  Bubsey,  Perry 

Hon.  Daniel  J.  Cabboll,  Brooklyn 

Hon.  William  B.  Cabswell,  Brooklyn 

Hon.  HsBBEBT  P.  Coats,  Saranac  Lake 

Hon.  Thomas  H.  Cullen,  New  York 

Hon.  James  F.  Duhamel,  Brooklyn 

Hon.  James  A.  Emerson,  Warrensburg 

Hon.  James  A.  Foley,  New  York 

Hon.  James  J.  Fbawley,  New  York 

Hon.  Frank  N.  Godfrey,  Olean 

Hon.  Anthony  J.  Gbiffin,  New  York 

Hon.  Seth  G.  Heaooce,  Hion 

Hon.  John  F.  Healy,  New  Rochelle 

Hon.  William  J.  Heffbbnan,  Brooklyn 

Hon.  Walteb  R.  Hebbick,  New  York 

Hon.  Chablbs  J.  Hewitt,  Locke 

Hon.  James  D.  McClelland,  New  York 

Hon.  John  W.  McKnioht,  Castleton 

Hon.  John  F.  Malone,  Buffalo 

Hon.  John  F.  Mubtaugh,  Elmira 

Hon.  Thomas  H.  O'Keefe,  Oyster  Bay 

Hon.  William  L.  Obmbod,  Churchville 

Hon.  Abbaham  J.  Palmeb,  Milton 

Hon.  Bebnard  M.  Patten,  Long  Island  City 

Hon.  William  D.  Peckham,  Utica 

Hon.  Henby  W.  Pollock,  New  York 

Hon.  Samuel  J.  Ramsfebgeb,  Buffalo 

Hon.  Henby  M.  Saob,  Menands 

Hon.  Felix  J.  Sanneb^  Brooklyn 

Hon.  John  Seeley,  Woodhull 

Hon.  Geoboe  Simpson,  New  York 
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Hon.  John  D.  Stivers,  Middletown 
Hon.   Chbistopheb  D.  Sullivan,  New  York 
Hon.  Bat.ph  W.  Thomas,  Hamilton 
Hon.   Geobge  F.  Thompson,  Middleport 
Hon.  HssMAN  H.  Torboho,  Brooklyn 
Hon.  Henby  p.  Velte,  Brooklyn 
Hon.   HoBEST  F.  Wagneb,  New  York 
Hon.   J.  Henbt  Walters,  Syracose 
Hon.  Gottfried  Wends,  Buffalo 
Hon«   Ci^AYTON  L.  Wheeler^  Hancock 
Hon.  Lk>ren  H.  White,  Delanson 
Hon    George  H.  Whitney,  Mechanicville 
Hon.   Thomas  B.  Wilson,  Hall 

(Judge  John  Clinton  Gray  was  absent  in  Europe  and  Senator  John  0.  Fitir 
gerald  was  absent  on  aooount  of  ilhiess.) 

Managers  on  behalf  of  the  Assembly 

Aason  J.  Levy,  Chairman 
Patbick  J.  McMahon 
Abraham  Gbeenbebg 
William  J.  Oillen 
Thbodobe  Hackett  Ward 

Joseph  B.  Fitzoebald 

Tkact  p.  Madden 

Thomas  K.  Smith 

Hebman  F.  Sohnirel 

Cownsel  for  the  Mojiagers 

Hon.  Alton  B.  Pabksb 
Hon.  John  B.  Stanchfield 
Hon.  Edoab  Tbuman  Bbackett 
Eugene  Lamb  Richabds,  Esq. 
IsrooB  J.  Kbesbl,  Esq. 
HiBAM  C.  Todd,  Esq. 
Hendebson  Peck,  Esq. 
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William  Sulzer,  Respondent 

Counsel  for  the  Respondent 

Hon.  D-Cady  Hebbick 
Hon.  Ibvino  G.  Vann 
Hon.  Habvby  D.  Hinman 
Louis  Mabshall,  Esq. 
AxTSTBN  G.  Fox,  Esq. 

Attorneys  for  the  Respondent 

SoGEB  p.  Clabk,  Esq. 
Chablbs  J.  Hebbick 

Mr.  Justice  Cnllen,  President — The  Assembly  of  the  State 
having  presented  to  the  Senate  articles  of  impeachment  against 
William  Sulzer,  Governor  of  the  State,  the  president  pro  tempore 
of  the  Senate,  in  accordance  with  law,  has  summoned  the 
senatord  of  the  State  and  the  judges  of  the  Court  of  Appeals  to 
convene  at  this  time  and  place  as  a  Court  of  Impeachment. 

The  first  proceeding  in  order  will  be  to  call  the  roll,  to  see  that 
a  majority  of  the  senators  and  a  majority  of  the  judges  of  the 
Court  of  Appeals  are  in  attendance  as  required  by  the  Consti- 
tution, to  constitute  a  valid  court     The  clerk  will  now  proceed 

to  call  the  roll. 

< 

The  following  judges  and  senators  responded'  to  the  roll  call: 
Senator  Argetsinger,  Judge  Bartlett^  Senators  Blauvelt,  Boylan, 
Brown,  Bussey,  Carroll,  Carswell,  Judge  Chase,  Senator  Coats, 
Judges  Collin,  Cuddeback,  Cullen,  Senators  CuUen,  Duhamel, 
Emerson,  Foley,  Frawley,  Godfrey,  Griffin,  Heacock,  Healy,  Hef- 
feman,  Herrick,  Hewitt,  Judges  Hiscock,  Hogan,  Senators  Mc- 
Clelland, McKnight,  Malone,  Judge  Miller,  Senators  Murtaugh, 
O'Keefe,  Ormrod,  Palmer,  Patten,  Peckham,  Pollock,  Ramsper- 
ger.  Sage,  Sanner,  Seeley,  Simpson,  Stivers,  Sullivan,  Thomas, 
Thompson,  Toiborg,  Velte,  Wagner,  Walters,  Wende,  Judge 
Werner,  Senators  Wheeler,  White,  Whitney,  Wilson- 
Judge  Gray  and  Senator  Fitzgerald  were  excused. 
The  Clerk, —  A  majority  of  both  branches  are  present 
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The  President. —  There  being  a  majority  of  the  xnemben 
of  the  Senate  and  also  of  the  judges  of  the  Court  of  Appeala  in 
attendance,  this  Court  is  duly  convened. 

Crier,  make  the  great  proclamation. 

The  Crier. —  Hear  ye,  hear  ye,  hear  ye,  all  persons  having  any 
business  before  this  High  Court  of  Impeachment  held  in  and  for 
Ae  State  of  New  York,  may  now  draw  near,  give  their  atten- 
tion and  they  will  be  heard. 

The  President. —  The  next  procedure  in  order  is  that  the 
derk  shall  administer  to  the  Presiding  Officer  of  the  Court  the 
constitutional  oath. 

The  Clerk.—  You,  Edgar  M.  Cullen,  Chief  Judge  of  the  Court 
of  Appeals,  do  solemnly  swear  to  truly  and  impartially  hear,  try 
and  determine  the  impeachment  of  the  Assembly  of  the  State  of 
New  York  against  William  Sulzer,  Governor  of  said  State^  so  help 
jou  God? 

The  President —  I  da 

The  President. —  The  next  duty  imposed  by  law  is  the  ad- 
ministration of  the  oath  to  the  various  members  of  the  Court  by 
die  Presiding  Officer. 

Suggestion  has  been  made  as  to  the  personnel  of  the  Court  of 
Appeals,  that  three  of  the  judges  who  hold  their  position  in  that 
Court  by  virtue  of  assignment  from  the  Supreme  Court  —  the 
question  has  been  raised  whether  they  under  the  Constitution 
should  become  members  of  this  Court  of  Impeachment.  Per- 
sonally, I  have  no  doubt  on  the  question.  Under  the  terms  of  the 
Constitution,  when  designated  by  the  Governor  in  obedience  to  a 
call  from  the  Court  of  Appeals,  those  persons  become  judges  of  the 
Court  of  Appeals  and  the  Constitution  is  explicit  that  their  duties 
as  judges  of  the  Supreme  Court  shall  cease;  and,  I  find  that  under 
the  old  Constitution  of  1846  before  the  Court  of  Appeals  was 
constituted  as  at  present  provided,  when  there  were  four  elected 
judges  and  four  judges  of  the  Supreme  Court  changing  every 
year  sat  as  members  of  the  Court  of  Appeals,  there  was  an  im- 
peachment of  one  Mr.  Dom,  a  canal  commissioner,  and  all  the 
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judges  of  the  Supreme  Court  who  were  sitting  in  the  Court  of 
Appeals  at  that  time  sat  in  the  Court  of  Impeachment 

Therefore^  as  I  have  said,  I  am  entirely  clear  that  the  gentle- 
men who  have  been  judges  of  the  Supreme  Court  and  are  sitting 
in  the  Court  of  Appeals  by  virtue  of  designation,  are  in  every 
respect  as  fully  judges  of  the  Court  of  Appeals  as  those  that  are 
elected. 

Still,  that  is  my  individual  opinion  only,  and  of  course  the  judg- 
ment of  the  majority  of  the  Court  must  controL  Therefore,  if  any 
member  of  the  Court  entertains  a  contrary  opinion  he  will  please 
rise  and  object  to  their  being  sworn,  in  which  case  I  will  pass  their 
names,  and  after  the  other  members  of  the  Court  are  sworn,  sub- 
mit it  to  the  Court  to  determine  whether  they  are  members  of  the 
Court  or  not.  If,  however,  no  objection  is  made,  I  shall  assume 
that  we  are  all  in  accord  in  the  view  that  they  are  members  of  the 
Court  of  Impeachment  and  shall  proceed  without  further  allusion 
to  the  matter  to  swear  those  gentlemen  as  their  names  are  called. 

Mr.  Parker. —  Presiding  Judge,  while  this  is  not  exactly  in  line 
with  the  direction  which  you  have  given,  I  trust  you  will  permit 
me  to  say  on  behalf  of  the  counsel  for  the  managers  and  the  man- 
agers themselves,  that  having  taken  up  the  matter  for  considera- 
tion, while  there  was  some  doubt  in  the  minds  of  some,  there  was 
no  doubt  about  the  desirability  to  have  Justices  Hiscock,  Chase  and 
Miller  sit 

Mr.  Herrick. — ^May  it  please  the  Court,  we  had  supposed  this 
was  a  matter  in  which  counsel  had  no  concern,  but  after  what  has 
been  said  it  is  due  to  the  Court  to  say  that  counsel  for  the  respon- 
dent have  considered  this  matter  and  have  no  doubt  about  the 
legality  of  the  learned  gentlemen  sitting  as  members  of  the  Court, 
nor  have  they  any  doubt  about  the  desirability  of  having  them  act 

The  President — If  there  is  no  objection  made  then,  by 
any  member  of  the  Court,  the  judges  may  be  called  in  their  regu- 
lar order.  As  the  clerk  calls  the  name,  each  member  of  the  Court 
will  step  forward  and  be  sworn. 

The  oath  was  duly  administered  by  the  President  to  each  mem- 
ber of  the  Court,  as  follows:  Senator  Argetsinger,  Judge  Bardett, 
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Senators  Blauvelt,  Boylan,  Brown^  Bu8sej,  Carroll,  Carswell, 
Jndge  Chaae,  Senator  Coats^  Judges  Collin,  Cuddeback,  Senators 
Collen,  Duhamel,  Emerson,  Foley,  Frawley,  GriflSn,  Heacock, 
Healj,  Heffeman,  Herrick,  Herwitt^  Judges  Hiscock,  Hogan, 
Senators  McClelland,  MoKnight,  Malone,  Jndge  Miller,  Senators 
Murtangli,  O'Keefe,  Ormrod,  Palmer,  Patten,  Peckham,  Pollock, 
Samsperger,  Sage,  Sanner,  Seeley,  Simpson,  Stivers,  Sullivan, 
Thomaa,  Thompson,  Torborg,  Velte,  Wagner,  Walters,  Wende, 
Judge  Werner,  Senators  Wheeler,  White,  Whitney,  Wilson. 

As  Senator  Frawley's  name  was  called,  Mr.  Herrick  addressed 
the  Court  as  follows: 

Mr.  Herrick. —  May  it  please  the  Court,  at  this  time  counsel 
desire  to  enter  a  special  appearance  for  the  purpose  of  raising  cer- 
tain objections  to  the  organization  of  the  Court  and  the  jurisdic- 
tion of  the  Court  over  the  respondent    I  will  file  that 

The  President —  You  may  file  that 

Mr.  Herrick  files  special  appearances  with  the  Court  as  follows: 

STATE  OF  NEW  YORK 

Uf  THE 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


1 


The  Peoplb  of  tkb  State  of  New 
yoek,  by  the  assbmblt  thereof, 

against 
William  Sulzsb,  as  Governor 


The  undersigned  appear  specially  for  the  respondent  for  the 
purpose  of  raising  certain  questione  relative  to  the  organization 
of  the  Oonxt  and  as  to  its  jurisdiction  over  the  respondent 

D-Cady  Hebsick 
Ibving  G.  Vanw 
Austen  G.  Fox 
Louis  Mabshali^ 
Habvey  D.  HmMAir 


10  TBIAL   OF   WnXIAH  SULZEB 

The  President — Under  the  view  the  Presiding  Officer 
takes  of  the  statute,  the  members  of  the  Court  must  be  sworn  before 
any  proceedings  are  taken,  and  if  there  is  any  valid  objection  and 
respondent  has  a  right  to  challenge,  as  to  which  the  Presiding 
Officer  of  the  Court  expresses  no  opinion,  still  if  there  is  such  a 
right  it  will  be  reserved  to  a  later  stage. 

Mr.  Herrick. —  I  simply  want  to  call  the  attention  of  the  Court 
to  the  fact  that  the  practice,  as  I  imderstand,  heretofore  has  been 
to  challenge  and  then  the  challenged  person  stands  aside  until  the 
remainder  of  the  Court  are  sworn  in,  the  same  as  you  indicated 
was  the  course  to  be  taken  if  there  were  any  objections  made  to 
any  of  the  judges  of  the  Court  of  Appeals  sitting. 

The  President. —  The  Presiding  Officer  of  the  Court  enter- 
tains a.  different  opinion.  The  precedents  are  not  wholly  con- 
trolling for  the  reason  that  since  the  last  impeachment  trial  in 
this  State,  that  of  Judge  Barnard,  the  procedure  of  the  Court  of 
Impeachment  has  been  prescribed  by  the  statutes.  Statutory 
provisions  will  be  found  in  the  Code  of  Criminal  Procedure,  which 
declares  that  the  members  of  the  Court  must  be  sworn  before 
taking  any  action  in  the  impeachment  It  is  very  evident  that 
if  there  was  to  be  allowed  a  challenge  at  this  stage  and  tempo- 
rarily to  set  aside  the  challenged  members  of  the  Court^  the  Court 
might  be  without  a  quorunu 

Mr.  Herrick. —  Of  course  we  yield  to  the  judgment  of  the 
Presiding  Officer,  but  we  preserve  our  rights,  as  I  imderstand  it, 
to  challenge  at  a  proper  time. 

The  President. — ^Yes;  without  prejudice  to  any  of  your 
rights. 

Mr.  Herrick. —  Permit  me  to  ask  if  that  proper  time  will 
arrive  after  all  members  of  the  Court  have  been  sworn  in  ? 

Mr.  President — I  think  it  will  have  to  be  deferred  until 
after  rules  have  been  adopted  for  the  procedure  of  the  Court. 
Of  course  the  judgment  of  the  Presiding  Officer  is  not  controlling 
if  a  majority  of  the  Court  are  adverse. 


TXt4L   OF   WILLIAM   8ULZEB  11 

Mr.  Herrick. —  It  is  controlling  upon  us,  sir.     We  will  then 
renew,  or  make  our  diallenge  after  the  adoption  of  rales. 

Mr.    President — I   think   I   can   state  for   the  Court  you 
will  then  be  allowed  the  same  privilege  as  if  you  had  made  it 


Mr.  Herrick. —  We  simply  want  to  preserve  our  rights  if  we 
have  them. 

As  Senator  Hamsperger's  name  was  called,  Mr.  Herrick  ad- 
dressed the  Court  as  follows: 

Mr.  HerricL — May  it  please  the  Court,  we  would  like  to  re- 
serve our  right  to  chaUenge  Senator  Bamsperger  also,  and  for 
the  purpose  of  not  annoying  the  Court  further,  also  reserve  the 
right  to  challenge  Soiator  Saxmer  and  Senator  Wagner  at  the 
proper  time. 

The  President — The  next  procedure  in  order  will  be  to 
call  the  parties.  Mr.  Clerk,  call  the  managers  of  the  Assembly. 
Yea  need  not  call  them  individually. 

The  Clerk. —  The  managers  of  the  Assembly. 

The  President — Do  the  managers  appear  by  counsel  or  in 
person? 

Manager  McMahon. —  We  appear  by  counsel. 

The  President. — Give  the  names  of  the  counsel  who  appear 
for  the  managers  of  the  Assembly. 

Manager  McMahon. —  Alton  B.  Parker,  Edgar  T.  Brackett, 
Jiitm  B.  Stanchfield,  Eugene  Lamb  Richards,  Jr.,  Isidor  J. 
Kresel,  Hiram  C.  Todd,  Henderson  Peck. 

The  President —  Mr.  Clerk,  call  the  Governor. 

Mr.  Herrick. —  We  desire  to  appear  specially  for  the  purpose 
indicated  in  our  special  notice  of  appearance  heretofore  filed. 

The  President. —  Gentlemen,  it  does  not  appear  that  any 
further  proceedings  can  be  taken  by  the  Court  until  rules  are 
adopted  for  its  guidance. 
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Mr.  Parker. —  With  the  permission  of  the  Court,  do  I  under- 
stand that  the  counsel  decline  to  enter  any  general  appearance  ? 

The  President — You  will  have  an  opportunity  for  that 
tomorrow. 

Senator  Wagner. — ^I  offer  the  following  resolution :  '^  Resolved, 
That  a  committee  of  three  be  appointed  by  the  President  to  pre- 
pare and  report  rules  of  procedure  of  this  Court." 

The  President. — ^AU  in  favor  of  the  motion  please  say 
aye;  all  opposed,  no.  The  motion  is  carried.  The  President 
will  appoint  Senator  Wagner,  Senator  Brown  and  Judge  Willard 
Bartlett. 

Senator  Wagner. —  Mr,  President,  if  I  may  be  permitted  to 
make  a  suggestion.  I  suggest  that  the  President  direct  the  clerk 
and  the  doorkeeper  to  permit  no  one  upon  this  floor  of  the  Senate 
except  the  members  of  the  Court,  the  counsel  in  the  case,  the 
respondent,  the  newspaper  representatives,  and  the  oflloers  of  the 
Court 

The  President. —  If  there  is  no  objection  to  that,  it  seems 
to  the  Presiding  Officer  that  it  is  a  proper  regulation  to  be  en- 
forced and  it  will  be  so  enforced. 

Senator  Wagner. —  I  now  move  the  Court  of  Impeachment 
adjourn  until  tomorrow  morning,  at  ten  o'clock,  so  as  to  give  an 
opportunity  to  the  committee  on  rules  to  meet 

The  President — ^All  in  favor  of  the  motion  please  say 
aye.    Opposed,  no.    Carried.    Crier,  adjourn  court 

The  Crier. —  Hear  ye,  hear  ye,  hear  ye,  all  persons  having  any 
further  business  before  this  High  Court  of  Impeachment,  held  in 
and  for  the  State  of  New  York,  may  depart  hence  and  appear 
here  tomorrow  morning  at  ten  o'clock,  to  which  time  this  Court 
now  stands  adjourned. 

Thereupon  the  Impeachment  Court  adjourned  until  10  a.  m., 
Friday,  September  19,  1913. 


FRIDAY,  SEPTEMBEB  19,  1913 

fijEVATB  ChAMBEB 

Albany,  Njjw  Yoek 

Pursuant  to  adjounmient  the  Court  convened  at  10  o'clock  a.  m. 

Tke  roll  call  allowing  a  quorum  to  be  present^  Court  was  duly 
opened. 

The  President. —  The  next  buainesa  before  the  Court  is  to  re- 
ceive the  report  of  the  committee  on  rules,  if  they  are  ready  to 
leport 

Senator  Wagner. —  Mr.  President,  in  behalf  of  the  committee 
on  rules  I  have  the  honor  to  submit  the  following  report: 

PROPOSED  RULES  OF  THE  COURT  FOR  THE  TRIAL 

OF  IMPEACHMENTS 

Ruus  I 
The  Court  shall,  until  otherwise  ordered,  meet  daily,  except 
Saturdays,  at  10  a.  ul,  and  oontinue  in  session  until  12.30 
p.  m.,  at  -which  hour  a  recess  shall  be  had  until  2  p.  m.,  when 
it  shall  meet  again  and  continue  in  session  until  5  p.  m.,  when 
it  shall  adjourn  for  the  day;  except  that  on  Mondays  the  Court 
will  canvene  at  2  p.  m.,  and  sit  until  6  p.  m.,  and  on  Fridays 
the  hour  of  final  adjournment  shall  be  3.30  p.  m.  But  this 
rule  may  be  changed  from  time  to  time  by  the  Court  without 
previous  notice  being  given.  For  want  of  witnesses  or  other 
reason  the  Court  may  take  a  recess  or  adjourn  at  a  different 
hour  of  the  same  day,  or  to  any  hour  of  any  future  day. 

RULB    II 

The  managers  and  the  respondent  shall  be  entitled  to  the 
process  of  the  Court  to  compel  the  attendance  of  witnesses,  which 
process  shall  be  signed  by  the  Clerk,  and  sealed  with  the  seal  of 
the  Court,  and  attested  in  the  name  of  the  President  of  the  Court, 
and  may  be  in  the  form  following: 

**The  People  of  the  State  of  New  York,  by  the  Orace  of  God 
Free  and  Independent: 

To 

Greeting:    Tou  and  each  of  you  are  hereby  conunanded  and  re- 

[13] 
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quired  that^  laying  aside  all  other  busineBS  and  all  pretences  and 
ezcueefl  whatsoever,  you  be  and  appear  in  your  own  proper  per- 

8onB  before  our  Court  for  the  Trial  of  Impeachments  at 

,  on  the day  of 

,  1913,  at o'clock 

of  that  day,  to  be  examined  as  witnesses  and  to  testify  the  truth 
and  give  evidence  on  our  behalf,  (or)  on  behalf  of  the  re- 
spondent hereinafter  named,  concerning  certain  Articles  of  Im« 
peachment,  then  and  there  to  be  tried  and  determined  before 
this  Court,  which  have  been  made  against  William  Sulzeb,  as 
Governor  of  the  State  of  New  York. 

And  we  oommand  you  further  that  you  bring  with  you  and 
produce  at  the  time  and  place  aforesaid 

now  in  your  custody  or  control,  and  all  other  deeds,  evidences  and 
writings  which  you  have  in  your  custody  or  power  concerning  the 
premises. 

And  hereof  fail  not  at  your  peril. 
Witness:    The  Hon.  E]>oab  M.  Cullbn,  President  of  the  Court 

for  the  Trial  of  Impeachments,  this day  of 

,  1913. 

Attest : 


Clerk  of  the  Senate  and  of  the  Court 
for  the  Trial  of  Impeachments^ 


>> 


BULS  III 

All  motions  made  by  members  of  the  Court,  by  the  respondent^ 
by  the  managers,  or  by  counsel,  shall  be  addressed  to  the  President 
of  the  Courts  and,  if  he  shall  require,  it  shall  be  reduced  to  writ- 
ing, and  read  at  the  desk  of  the  clerk;  and  the  decision  thereof, 
after  the  hearing  of  the  counsel,  shall,  without  debate,  be  made 
by  the  Presiding  Judga  The  President  of  the  Court  may,  how- 
ever, submit  the  same  to  the  Court  for  its  decision,  or  any  member 
of  the  Court  may  require  that  the  same  shall  be  so  submitted. 

The  decision  shall  be  had  without  debate^  unless  a  member  of 
the  Court  may  desire  to  debate  the  sama 
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Any  member  of  the  Court  may  move  for  a  priyate  consultation 
upon  any  question  arising  during  the  trial,  and  if  the  same  shall 
be  ordered  by  a  majority  of  the  votes  of  the  members  voting,  the 
chamber  shall  be  cleared  of  all  but  privil^ed  persons,  and  such 
eonsnltation  shall  be  had  in  private. 

The  decision  reached  shall  be  publidy  announced  by  the  Presi- 
dent of  the  Oofurt 

All  the  proceedings  in  this  rule  referred  to  shall  be  entered 
iiposL  the  records  of  the  Oourt 

Euus  IV 

Each  witness  shall,  as  he  is  called,  be  sworn  or  affirmed  by  the 
clerk,  or  the  deputy  derk,  in  substantially  the  following  form: 

'^  You  do  solemnly  swear  (or  affirm)  that  the  evidence  which 
you  shall  give  upon  this  hearing  upon  certain  articles  of  impeach- 
ment preferred  against  William  Sulzer,  as  Governor  of  this  State, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so 
help  you  God  (or  this  you  do  affirm)." 

The  introduction  of  evidence  and  the  examination  of  witnesses 
and  the  conduct  of  the  trial  shall  be  governed  by  the  rules  now 
prevailing  in  the  Supreme  Court  of  this  State.  After  the  dose 
of  the  examination  of  a  witness  by  the  managers  or  by  their 
counsel,  and  by  the  counsel  for  the  respondent,  any  member  of 
the  Court,  after  addressing  the  President  of  the  Court  for  that 
purpose,  may  question  the  witness  further  if  he  so  desires. 

RULB  V 

All  questions  as  to  the  number  of  counsel  to  be  heard  in  address- 
ing the  Court  or  in  the  examination  of  witnesses  and  the  time* to 
be  allowed  them,  shall  be  left  to  the  discretion  of  the  President 
of  the  Court  unless  otherwise  ordered  by  the  Court 

Rums  VI 

The  final  decision  of  the  Court  upon  the  articles  preferred 
shall  be  taken  by  the  President  of  the  Court,  who,  upon  each  of 
the  articles  as  it  shall  be  separately  read  by  the  clerk,  shall,  with 
its  number  propose  to  each  member  of  the  Court,  in  alphabetical 
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order,  the  question,  "  Senator  (or  Judge),  how  say  you,  is  the 

respondent  guilty  or  not  guilty,  as  charged  in  the 

article  of  impeachment  ? "  Each  member  of  the  Court,  when  so 
questioned,  shall  rise  in  his  place  and  answer  "  guilty  "  or  "  not 
guilty  ",  and  the  President  of  the  Court  shall  also  give  his  vote 
upon  each  article,  either  "  guilty ''  or  "  not  guilty  " ;  and  when 
the  roll  call  shall  be  completed  upon  each  charge,  the  result  upon 
each  charge  shall  be  annoimced,  and  shall  be  entered  upon  the 
records  of  the  Court  If  two-thirds  of  the  members  present  shall 
concur  in  the  finding  guilty,  upon  any  one  or  more  of  said  articles^ 
the  President  of  the  Court  shall  in  the  same  manner  put,  and  the 
members  of  the  Court  shall  in  the  same  maimer  answer  separately, 
the  i^urther  questions : 

"  Shall  William  Sulzer  be  removed  from  his  office  of  Governor 
of  this  State,  for  the  cause  stated  in  the  article  (or  articles)  of 
the  charges  preferred  against  him  upon  which  you  have  found 
him  guilty?" 

"  Shall  William  Sulzer  be  disqualified  to  hold  any  office  of 
honor,  trust  or  profit  under  this  State  ?  " 

And  the  final  judgment  of  the  Court  shall  be  certified  by  the 
President  of  the  Court  and  clerk  of  the  Court 

RULB  VII 

The  President  of  the  Court  shall  procure  the  oral  testimony, 
taken  by  the  stenographer,  to  be  printed  from  day  to  day,  for  the 
use  of  the  Court,  the  managers  and  counsel.  At  the  opening  of 
the  Court  on  the  day  after  any  part  of  the  printed  report  of  the 
testimony  shall  be  brought  in,  any  member  of  the  Court,  the 
managers  or  either  of  the  counsel,  may  move  to  correct  the  same 
in  any  particular,  to  be  then  stated  in  writing. 

EuLB  vm 

The  clerk  shall  keep  a  book  of  record  of  the  proceedings, 
orders  and  judgments  of  this  Court,  and  the  ayes  and  nays  upon 
every  question  in  that  way  decided.  Such  book  of  record  shall 
be  filed  in  the  office  of  the  Secretary  of  State  upon  the  final  ad- 
journment of  this  Court. 
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The  nameB  of  the  members  of  the  CSourt  shall  be  arranged  in 
alphabetical  order  upon  the  division  list  used  by  the  clerk  in 
calling  the  roU  npon  all  questions  voted  upon  by  the  Court 

EULB  IX 

The  President  of  the  Court  shall  appoint  a  committee  of  three 
members  on  order  whose  duty  it  shall  be,  subject  to  the  direction 
of  the  President  of  the  Court,  to  maintain  order  and  enforce  the 
proper  performance  of  their  duties  by  all  officers  and  attendants 
of  the  Court 

The  President — Has  every  member  of  the  Court  received  a 
copy  of  these  rules  ? 

Senator  Wagner. —  Yes. 

The  President —  Then  it  will  be  unnecessary  for  the  clerk  to 
read  them.    Do  you  move  the  adoption  ? 

Senator  Wagner. —  I  move  the  adoption  of  the  rules. 

The  President — Any  discussion  pn  the  subject?  Does  any 
gentleman  wi^  to  say  anything  on  the  subject  of  the  proposed 
rules? 

All  those  in  faror  please  say  aye;  contrary  minded,  no;  the 
motion  is  carried  and  the  rules  are  adopted. 

The  next  procedure  for  the  Court  is  to  consider  the  objections 
which  were  raised  yesterday  by  the  oQunsel  for  the  respondent  to 
the  sitting  and  partaking  in  the  Court  and  partaking  in  its  acta, 
on  the  part  of  certain  members  of  the  Senate. 

Mr.  Heriick. —  Mr.  President,  and  gentlemen  of  the  Court 
Do  you  wish  that  we  present  these  challeziges  separately,  or  that 
we  consider  them  as  a  whole? 

The  President —  I  think  the  first  question  to  be  argued  here, 
Judge  Herrick,  is  the  question  whether  a  challenge  lies  before  the 
members  of  the  Court  of  Impeachment 

Mr.  Herrick. —  Yes,  sir.  That  is  the  precise  question  that 
I  am  prepared  to  discuss,  and  I  suppose  that  in  order  to  do  it,  and 
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do  it  intelligently,  we  will  have  to  present  to  our  challenges  so 
that  you  will  know  upon  what  our  challenges  are  based. 

The  Presidenl — Well,  you  can  state  generally  the  subject 
The  fundamental  question  is  whether  a  challenge  lies  at  alL 

Mr.  Herrick. —  Yes^  sir.  I  appreciate  it  There  are  three 
challenges  interposed  here  to  senators  who  were  members  of  the 
so-called  Frawley  investigating  committee,  which  gives  the  opin- 
ions expressed  in  tiie  report  that  it  made  to  the  L^slatura 
The  other  challenge  is  to  Senator  Wagner,  the  presiding  officer, 
the  president  pro  tempore  of  the  Senate,  based  upon  the  ground 
that  he  is  interested  in  the  result  of  this  trial  because  if  the  re- 
spondent is  convicted  upon  this  trial  he  will  then  succeed  to  the 
profits  and  emoluments  of  Lieutenant  Governor.  This  is  not,  if 
it  may  please  you,  Mr.  President  and  members  of  the  Court,  a 
mere  formal  and  perfunctory  challenge  made  for  effect,  but  it 
is  made  in  the  full  belief  of  the  strength  of  our  position, 
and  we  think  these  gentlemen  ought  not  to  serve  —  without 
making  any  imputation  upon  their  personal  int^ity.  We 
are  perfectly  aware  of  what  has  taken  place  in  previous  im- 
peachments; we  are  perfectly  aware  what  has  been  decided  upon 
previous  occasions,  but  the  world  has  moved  since  the  last  impeach- 
ment trial  in  this  State.  Our  courts  are  more  subject  to  keen 
scrutiny  than  ever;  the  bar  is  more  subject  to  criticism  and 
scrutiny  than  ever  before.  This  case,  the  greatest,  I  was  going 
to  say,  in  some  respects,  but  in  all  respects  of  any  that  has  been 
heard  in  this  country  since  the  trial  of  President  Johnson,  is 
arousing  the  attention  of  the  whole  country.  What  shall  be  done 
now  and  here  is  a  precedent  for  future  tima  More,  while  this 
Court  is  convened  for  the  purpose  of  trying  the  Governor  of  this 
State,  the  Court  itself,  I  say  with  all  due  respect,  is  upon  trial 
It  is  not  sufficient  that  like  Csesar's  wife  you  should  be  virtuous, 
but  you  must  be  above  suspicion  in  all  your  membership. 

There  can  be  no  question  here  but  what  the  senators  who  paiv 
ticipated  in  the  investigation  of  the  Frawley  committee  have 
deliberately  formed  and  expressed  an  opinion  upon  the  guilt  of 
the  respondent,  and  upon  each  and  every  article  of  impeachment, 
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88  dearly  appears  from  the  following  excerpts.    I  have  attached  a 
copy  of  the  report  to  the  challenge  interposed: 

''During  the  time  of  these  hearings  and  investigations 
William  Sulzer,  as  (Governor,  has  done  everything  in  his 
power  to  withhold  the  truth  and  obstruct  the  production  of 
evidence  and  the  course  of  justice.  At  his  instance  and  direc- 
tion both  Sarecky,  his  secretary;  Colwell,  his  dummy,  and 
Harris  &  Fuller,  his  brokers,  have  refused  to  testify  before 
the  committea  His  influence  in  the  promotion  of  Sarecky 
to  an  important  and  lucrative  position  in  the  State  Hospital 
Commission  as  deportation  agent  —  substituting  an  inex- 
perienced yoimg  stenographer  for  an  experienced  physician 
in  that  position  —  could  only  be  a  reward  for  Sarecky's 
silence  in  protecting  the  Governor  from  damaging  dis- 
closures. 

^'  Governor  Sulzer  made  a  false  public  statement,  when  on 
July  30,  1918,  he  said  that  he  was  away  campaigning  and 
that  he  did  not  know  of  the  campaign  contributions  omitted 
from  his  sworn  statement  The  Elkus  check  was  endorsed 
by  Sulzer  personally  and  he  acknowledged  the  letter  of  Elkus 
transmitting  it  as  a  campaign  contribution. 

*^  We  submit  to  the  Legislature  that  it  was  false  when 
William  Sulzer  swore  that  he  had  received  only  $5,460  of 
campaign  contributions  and  that  he  did  so  with  full  knowl- 
edge that  he  had  received  an  amount  many  times  that  sum 
and  had  converted  the  same  to  his  private  uses;  that  he  used 
contributions  given  to  aid  in  his  election  for  the  purchase  of 
stocks  in  Wall  street  which  he  or  his  agents  still  hold ;  that 
he  has  been  engaged  in  stock  market  speculations  at  the  time 
that  he,  as  Governor,  was  earnestly  pressing  legislation 
against  the  New  York  iStock  Exchange  which  would  affect  the 
business  and  prices  of  the  Exchange;  and  that  there  was 
evidence  before  this  committee  to  sustain  a  finding  that  as 
Gbvemor  he  has  punished  l^slators  who  opposed  him  by 
vetoing  l^islation  enacted  for  the  public  welfare,  and  has 
traded  executive  approval  for  bills  for  support  of  his  direct 
primary  and  other  measures. 
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^  We  submit  to  the  Senate  and  Assembly  that  the  facts 
above  stated  are  sufficiently  serioos  in  character  and  are  so 
violative  of  the  laws  of  this  State  and  the  rules  of  fitness 
and  conduct  in  high  office^  that  the  publio  interests  demand 
some  action  in  reference  thereto  v^hether  through  the  exercise 
of  powers  of  the  Legislature,  or  by  referring  the  facts  and 
evidence  to  other  duly  constituted  officers  charged  with  duties 
in  respect  thereof/' 

Our  challenge  is  founded  upon  the  fundamental  principle  of 
justice  that  every  man  accused  is  entitled  to  be  tried  by  an  im- 
partial tribunal,  one  which  has  not  determined  the  question  of 
his  guilt  or  innocence  in  advanca 

This  is  so  familiar  in  all  systems  of  jurisprudence,  that  I  will 
not  weary  the  Court  with  any  lengthy  discussion  or  citations  of 
authorities,  but  will  simply  call  your  attention  to  a  very  few 
expressions  of  the  courts. 

In  the  case  of  Oakley  v.  Aspinwall  (8  N.  Y.  347),  the  leading 
case  upon  that  principle  in  this  State,  the  court  among  other 
thingsi  said: 

'^  The  first  idea  in  the  administration  of  justice  is  that 
a  judge  must  necessarily  be  free  from  all  bias  and  partiality. 
He  caimot  be  both  judge  and  party,  arbiter  and  advocate 
in  the  same  cause.  Mankind  are  so  agreed  in  this  principle, 
that  any  departure  from  it  shocks  their  common  sense  and 
sentiment  of  justice.  .  .  .  The  provisions  of  our  revised 
statutes  on  this  subject  profess  to  be  merely  declaratory  of 
universal  principles  of  law,  which  makes  no  distinction  be- 
tween the  case  of  interests  and  that  of  relationship,  both 
operating  equally  to  disqualify  a  judga  Hence  the  statute 
declares  that  '  No  judge  of  any  court  can  sit  as  such  in  any 
cause  to  which  he  is  a  party  or  in  which  he  is  interested^  or 
in  which  he  would  be  disqualified  from  being  a  juror  by 
reason  of  consanguinity  or  affinity  to  either  of  the  parties.' 

'^After  so  plain  a  prohibition,  can  anything  more  be  necesr 
sary  to  prevent  a  judge  from  retaining  his  seat  in  the  cases 
specified?  He  is  first  excluded  by  the  moral  sense  of  all 
mankind ;  the  common  law  next  denies  him  the  right  to  sit^ 
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and  then  the  revisers  of  our  law  declared  that  they  intended 
to  embody  this  universal  sentiment  in  the  form  of  statu- 
tory  prohibition,  and  so  they  placed  this  explicit  provision 
before  the  Legislature,  who  adopted  without  alteration 
and  enacted  it  as  the  law.  .  .  .  The  law  applies  as 
weU  to  the  members  of  this  court  as  to  any  other ;  or  if  there 
be  any  difference,  it  is  rather  in  favor  of  its  more  stringent 
application  to  the  judges  of  a  court  of  last  resort,  as  well 
because  of  its  greater  dignity  and  importance  as  a  tribunal 
of  justice  as  that  there  is  no  mode  of  redress  appointed  for 
the  injuries  which  its  biased  decisions  may  occasion.  The 
law  and  the  reasons  which  uphold  it,  apply  to  the  judges  of 
every  court  in  the  State,  from  the  lowest  to  the  highest." 

In  M'Laren  v.  Charrier  (5  Paige,  630,  633)  the  Chancellor 
said: 

''And  where  a  master,  or  any  other  judicial  officer  of  this 
court  has  been  called  upon  in  his  official  character  of  solicitor 
OP  counselor  to  give  advice,  or  to  prepare  any  papers  or  pro- 
ceedings in  a  cause  or  matter  pending  or  to  be  brought  before 
the  court,  or  where  his  law  partner  has  been  thus  consulted 
or  employed,  although  neither  of  them  is  the  solicitor  or  coun- 
sel on  record  in  the  suit,  nor  has  been  regularly  retained  as 
such,  he  ought  not  afterwards  to  do  any  judicial  or  other  act 
as  master,  etc.,  which  requires  the  exercise  of  judgment  or 
discretion,  and  which  is  in  any  way  connected  with  the  cause 
or  matter  in  which  he  or  his  partner  had  previously  been  em- 
ployed in  a  different  character." 

In  the  case  of  the  People  v.  Hass  (105  App.  Div.  121)  the 
court  said : 

"  However  upright  the  judge,  and  however  free  from  the 
slightest  inclination  but  to  do  justice,  there  is  peril  of  his 
unconscious  bias  or  prejudice,  or  lest  any  former  opinion 
formed  ex  parte  may  still  linger  to  affect  unconsciously  his 
present  judgment,  or  lest  he  may  be  moved  or  swayed  un- 
consciously by  his  knowledge  of  the  facts  which  may  not  be 
revealed  or  stated  at  the  trial,  or  cannot  under  the  rules  of 
evidence.    No  effort  of  the  will  can  shut  out  memory ;  there 
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is  no  art  of  forgetting.  We  cannot  be  certain  that  the  human 
mind  will  deliberate  and  determine  unaffected  by  that  which 
it  knows,  but  which  it  should  forget  in  that  process  .  .  . 
and  there  is  a  further  consideration  beyond  the  security  of 
the  parties^  namely,  the  fair  repute  of  justice  for  absolute 
impartiality.'' 

In  the  case  of  McClaughiy  y.  Doming  (186  17.  6.  49),  the 
court  among  other  things  said: 

^^  It  is  the  design  of  the  law  to  maintain  the  purity  and 
impartiality  of  the  courts,  and  to  insure  for  their  decisions 
the  respect  and  confidence  of  the  community.  Their  judg- 
ments become  precedents  which  control  the  determination  of 
subsequent  cases;  and  it  is  important  in  that  respect  that 
their  decisions  should  be  free  from  all  bias.  After  securing 
wisdom  and  impartiality  in  their  judgments,  it  is  of  great 
importance  that  the  courts  should  be  free  from  reproach  or 
the  suspicion  of  unfairness.  The  party  may  be  interested 
only  that  his  particular  suit  should  be  justly  determined; 
but  the  State,  the  community,  is  concerned  not  only  for 
that,  but  that  the  judiciary  shall  enjoy  an  elevated  rank  in  the 
estimation  of  mankind.'' 

The  members  of  this  Court  act  both  as  judges  and  jurors. 
They  pass  not  only  upon  the  law,  but  upon  the  facts,  and  surely 
in  a  case  of  this  kind,  where  the  honor  and  dignity  of  the  State 
is  inrolved,  where  for  the  first  time  in  the  history  of  our  State 
a  Governor  is  upon  trial  for  wilful  misconduct  in  office,  the  tri- 
bunal to  try  him  should  be  as  free  from  any  suspicion  of  bias 
and  partiality  as  should  a  court  and  jury  formed  to  try  a  man 
for  assault  and  battery  or  petit  larceny. 

Our  Code  provides  as  follows : 

"  Challenge  for  implied  bias  may  be  taken  for  all  or  any 
of  the  following  causes  and  for  no  other."    .    .    . 

"  4.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  the  coroner's  jury  which  inquired  into  the 
death  of  the  person  whose  death  was  the  subject  of  the 
indictment."    .    .    . 
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*'  6.  Having  been  one  of  a  jury  formallj  sworn  to  tiy  the 
same  indictment  and  whose  verdict  was  set  aside  or  which 
was  discharged  after  verdict  for  the  cause  was  submitted 
to  it'' 

"  7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  a  crime." 

See,  377  of  Code  of  Criminal  Procedure, 

Impeachment  proceedings  have  been  likened  to  an  indictment 
found  by  a  grand  jury.  If  service  on  a  grand  jury,  or  on  a 
coroner's  jury,  or  as  a  juror  in  a  civil  action  brought  against  a 
person  for  an  act  charged  as  a  crime,  is  sufficient  to  disqualify 
such  peorson  fr(»n  afterward  serving  as  a  trial  juror  upon  the 
trial  of  the  indictment,  because  of  supposed  bias  upon  the  part 
of  such  person,  how  can  it  be  said  that  the  gentlemen  who  served 
upon  the  investigating  committee,  and  made  a  report  in  which 
they  declared  their  own  opinion  and  judgment  as  to  the  acts 
charged,  and  which  now  constitute  the  articles  of  impeachment, 
sbould  not  likewise  be  disqualified  from  sitting  in  judgment  upon 
Ae  charges  that  they  have  themselves  procured  to  be  made  ? 

If,  as  held  in  the  case  of  M'Laren  v.  Oharrier,  a  master  or 
o&er  official  is  disqualified  from  thereafter  doing  any  judicial 
act  as  master  or  otherwise,  which  requires  the  exercise  of  judicial 
discretion  in  a  matter  in  which  he  had  theretofore  been  called 
upon  in  his  official  character  to  give  advice,  or  to  prepare  any 
papers  or  proceedings,  why  does  not  the  same  principle  apply  to 
the  senators  who  have  been  instrumental  in  having  these  pro- 
ceedings brought  before  this  Court  ? 

But  without  further  proceeding  with  this  line  of  discussion 
it  will  be  conceded  that  in  England  the  right  to  challenge  any 
member  of  the  House  of  Peers  in  impeachment  cases  has  never 
been  sustained.  The  honor  and  dignity  of  the  peers  of  the  realm 
are  supposed  to  be  so  great  and  sublimated  that  they  may  not  err ; 
that  they  are  raised  above  all  bias  and  prejudice.  They  are  not 
even  required  to  be  sworn,  but  render  their  judgment  upon  honor. 

And  in  the  case  of  impeachments  brought  for  trial  before  the 
Samte  of  the  United  States,  challenges  of  members  of  the  Senate 
have  not  been  sustained,  even  in  the  case  of  senators,  who  as 
members  of  the  House  of  Representatives,  had  voted  for  the  ar- 
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tides  of  impeachment^  upon  which  they  afterwards  passed  judg- 
ment in  the  Senate ;  and  in  the  trial  of  President  Johnson,  where 
Senator  Wade,  who  was  the  President  of  the  Senate,  and  who,  in 
the  event  of  the  President  being  convicted,  would  have  become 
President,  was  challenged,  the  challenge  was  thereaft^  with- 
drawn* 

The  reason  for  refusing  to  sustain  challenges  to  the  members 
of  the  United  States  Senate  was  foimded  upon  the  wording  of  the 
United  States  Constitution,  which  reads  as  follows :  "  The  Senate 
shall  have  the  sole  power  to  try  all  impeachments  "  (art.  1,  sec 
3,  subd.  6).  And  that,  therefore,  they  had  no  right  to  excuse 
any  member  of  the  Senate  from  taking  part  in  the  trial  of  impeach- 
ments, as  the  Constitution  made  every  member  of  the  Senate 
a  member  of  the  court  for  such  trials. 

The  Constitution  of  our  State  reads  entirely  different. 

The  Court  for  the  Trial  of  Impeachments  in  this  State  is  com- 
posed not  of  the  judges  of  the  Court  of  Appeals,  not  of  the 
senators,  but  of  the  major  part  of  each,  implying  that  some  may 
not  be  of  the  Court  by  reason  of  disability,  or  refusal  to  act,  or  any 
other  cause ;  and  in  providing  that  the  Court  for  the  Trial  of  Im- 
peachments shall  be  composed,  not  of  the  entire  membership  of  the 
Senate  and  Court  of  Appeals,  but  of  the  major  part  of  them,  it 
may  well  have  been  contemplated  that  some  of  the  members  of 
either  the  Court  of  Appeals  or  of  the  Senate  would  be  disabled  by 
reason  of  some  of  the  causes  which  disable  a  judge  or  juror  in 
civil  or  criminal  proceedings  in  other  courts,  and  it  does  not  by 
any  means  follow  from  the  reading  of  the  Constitution  that,  no 
matter  what  part  any  senator  or  judge  of  the  Court  of  Appeals 
may  have  taken  in  proceedings  leading  to  the  impeachments,  or 
how  they  may  be  interested  by  family  relationship,  prejudice, 
preconceived  opinion  or  other  cause,  they  may  not  be  challenged 
for  such  cause,  but  must  be  permitted  to  sit  in  this  Court  when 
they  would  not  be  so  permitted  to  sit  in  any  other  court  of  justice 
in  the  land. 

The  cases  of  Dom  and  Judge  Barnard  in  this  State,  when  ana- 
lyzed and  properly  understood,  are  not  decisive  of  this  question. 

In  the  case  of  Dom,  Senator  Sanford  was  chairman  of  the 
committee  that  investigated  the  charges  and  made  the  report 
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which  resulted  in  the  impeachment  of  Dom.     Sanford  was  chal- 
lenged because  of  the  part  he  had  taken  in  said  investigation. 

He  was  an  honorable  man  and  asked  to  be  excused  from  serving. 

The  managers,  in  substance,  stated  that  they  had  no  desire  to 
insist  upon  Senator  Sanford  becoming  a  member  of  the  court,  if 
the  court  had  the  power  to  sustain  the  challenge,  or  to  excuse  him 
from  serving. 

It  was  su^ested  during  the  discussion  that  if  Sanford  wished 
to  absent  himself,  that  that  was  his  own  business. 

The  challenge  was  not  sustained  and  Mr.  Sanford  refused  to 
vote  upon  any  of  the  charges. 

TJp<Hi  the  trial  of  Judge  Barnard  the  question  was  raised  as  to 
the  propriety  of  Judges  Peckham  and  Allen,  who  were  members 
of  the  Court  of  Appeals,  serving  as  members  of  the  Court  for  the 
Trial  of  Impeachmeats. 

No  formal  challenge  was  made  to  their  sitting,  but  both  were 
hi^y  honorable  men,  jealous  of  their  fair  fame,  and  asked  to  be 
escDsed. 

Jndge  Peckham,  while  a  justice  of  the  Supreme  Court,  had 
come  in  conflict  with  Judge  Barnard  in  an  action  known  as  the 
Erie  and  Susquehanna  litigation;  Judge  Barnard  setting  aside 
some  of  the  orders  made  by  Judge  Peckham,  and  Judge  Peckham 
in  turn  setting  aside  orders  made  by  Judge  Barnard. 

Judge  Allen,  prior  to  his  becoming  a  member  of  the  Court  of 
Appeals,  had  been  counsel  in  a  litigation  out  of  which  grew  some 
of  the  charges  made  against  Judge  Barnard.  The  question  arose 
as  to  whether  they  could  impartially  in  the  case. 

Among  other  things  it  was  argued  that  if  they  were  excused 
there  was  danger  of  the  court's  being  without  a  quorum  if  any- 
thing happened  to  two  other  members  of  the  Court  of  Appeals, 
which  would  render  them  unable  to  serve;  and  it  was  also  con- 
tended that  they  ought  not  to  be  excused  because  there  were  other 
articles  of  impeachment  besides  those  founded  upon  the  litigation 
in  which  Judges  Peckham  and  Allen  had  been  concerned,  and 
that  while  they  might  be  excused  from  voting  upon  some  of  the 
articles  they  ought  not  to  be  excused  from  acting  upon  all  the 
articles. 

Without  any  considerable  argument,  the  objections  to  their 
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serving  were  overruled,  and  they  served  upon  the  trial,  bat  were 
excused  from  voting  upon  many  of  the  charges;  Judge  Allen 
upofQ  articles  five  to  nineteen,  and  Judge  Peckham  from  nine  to 
nineteen,  inclusive.     (Vol.  1,  p.  112;  vol.  3,  pp.  2178,  79-80.) 

Of  course,  the  only  purpose  of  having  a  court  is  to  pass  upon 
the  guilt  or  innocence  of  the  person  charged.  What  is  the  object 
of  being  a  member  of  the  court  except  to  pass  upon  the  guilt  or 
innocence  of  the  person  brought  to  trial,  or  to  pass  upon  the  quesr 
tions  raised  during  the  trial  t 

As  Mr.  Watson  says  in  his  work  on  the  Constitution : 

^^  If  the  right  to  challenge  is  denied,  where  does  the  Senate 
get  the  right  or  power  to  excuse  a  senator  from  voting? 
What  is  the  difference  in  principle  between  challenging  a 
senator,  thus  preventing  him  from  hearing  the  evidence  and 
voting  on  the  guilt  or  innocence  of  the  impeached,  and  re- 
maining and  hearing  the  evidence  and  then  being  excused 
from  voting  as  to  its  sufficiency?"  (Page  221.) 

If  a  senator  or  judge  of  the  Court  of  Appeals  can  for  any 
reason  be  excused  from  voting  because  of  presumed  partially  or 
bias,  then  a  challenge  for  the  same  reason  ought  to  be  sustained. 

If  Judges  Peckham  and  Allen  could  be  excused  from  voting 
upon  the  articles  arising  out  of  litigations  in  which  they  had  been 
concerned,  then  the  senators  here  should  be  excused  from  voting 
upon  all  the  articles  of  impeachment  here,  because  they  have 
been  concerned  in  each  and  every  one  of  them,  and  have  expressed 
opinions  as  to  the  guilt  of  this  respondent 

The  time  has  come  when  the  highest  court  in  this  State  should 
determine,  once  and  for  all,  that  its  members  should  be  composed, 
and  composed  only,  of  these  who  are  free  from  even  a  suspicion 
of  bias  and  partiality,  and  that  a  respondent  before  it  is  to  be 
tried  upon  the  same  principles  of  justice  that  would  be  applied  to 
the  trial  of  the  meanest  criminal,  for  the  smallest  offense  known 
to  the  law. 

It  is  provided  that  the  Court  of  Appeals  shall  consist  of  a 
given  number  of  judges,  to  whom  may  be  added  four  justices  of 
the  Supreme  Court;  that  no  more  than  seven  shall  sit,  of  whom 
five  shall  constitute  a  quorum,  and  four  may  render  a  decision. 
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The  (mly  consfcitutional  praviBion  against  their  acting  in  any  case 
isy  that  no  judge  thereof  shall  sit  and  review  a  decision  made  by 
him,  or  by  any  court  of  which  he  was  at  the  time  a  sitting  mem- 
ber.    (Art  6,  sec  3.) 

This  provision  of  the  Constitution  was  inserted  because  of  the 
deep  f  eelingy  I  may  say  almost  scandal,  that  had  been  caused  by 
judges  of  the  general  term  sitting  in  review  of  their  own  decisions 
made  at  special  or  trial  terms. 

This  constitutional  provision  is  supplemented  by  section  46  of 
the  Code  of  Civil  Procedure,  now  section  16  of  the  judiciary 
law,  reading: 

^'A  judge  shall  not  sit  as  such  in,  or  take  any  part  in  a 
decision  of  a  cause  or  matter  to  which  he  is  a  party  or  in 
which  he  has  been  an  attorney  or  counsel  or  in  which  he  is 
interested." 

Will  it  be  contended  for  a  moment,  that  because  the  Con- 
stitation  and  the  Code  only  provide  that  a  judge  shall  not  sit  in 
review  of  a  decision  made  by  him  or  by  a  court  of  which  he  was 
at  the  time  a  sitting  member,  and  shall  not  sit  or  take  part  in  the 
decision  of  any  matter  to  which  he  is  a  party,  or  in  which  he 
has  been  attorney  or  counsel,  or  in  which  he  is  interested,  yet, 
that  if  a  member  of  the  Court  of  Appeals,  before  becoming  a 
member  thereof,  had  been  appointed  referee,  not  to  hear  and  de- 
cide, but  simply  to  take  evidence,  and  report  his  opinion  thereon, 
and  did  so,  and  that  a  judgment  had  been  rendered  upon  the  evi- 
dence so  reported,  he  could  sit  and  review  the  appeal  from  that 
judgment  ? 

Yet  he  would  be  in  no  different  position  than  are  the  senators 
here  challenged,  who  have  engaged  in  taking  testimony  and  whose 
business  it  was  to  report  thereon,  and  did  so  report  They  have 
reported  the  testimony  and  expressed  opinions  thereon  and  upon 
that  testimony,  together  with  the  report  so  made  by  them,  these 
articles  of  impeachmeni  have  been  found. 

Let  the  Court  be  so  composed  that  not  only  will  it  be  impar- 
tial, but  that  all  men  will,  from  the  beginning,  know  it  is  im- 
partial and  that  this  respondent  will  be  tried  before  a  tribunal, 
no  member  of  which  has  prejudged  his  case,  and  ^^  the  fair  repute 
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of  justice  for  absolute  impartiality  "  be  preserved.  In  the  lan- 
goage  of  Edwin  Burke,  all  we  ask  is  ^^  the  cold  neutrality  of  an 
impartial  judge." 

The  President —  Judge  Parker. 

Mr.  Parker. —  Presiding  Judge  and  Associate  Judges  of  this 
High  Court  of  Impeachment. 

Mr.  HerricL — I  want  to  call  the  Court's  attention  —  one 
moment  In  addition  to  that^  under  the  rules  that  you  have 
adopted,  they  are  to  be  excluded  from  acting  because  your  rules 
provide  that  the  conduct  of  the  trial  shall  be  governed  by  thel 
rules  now  prevailing  in  the  Supreme  Court  of  the  State.  Kule 
IV  provides  that  the  conduct  of  the  trial  shall  be  governed  by  the 
rules  now  prevailing  in  the  Supreme  Court  of  this  State. 

The  President — Judge  Parker. 

Mr.  Parker. —  Very  respectfully,  but  yet  most  earnestly,  I 
shall  contend  before  this  High  Court  that  it  is  without  authority 
to  exclude  any  qualified  member  of  the  Court.  The  people  of 
the  State  of  New  York,  our  sovereign,  created  this  Court  The 
Court  was  brought  into  existence  by  the  mandate  of  this  sovereign, 
and  it  said,  and  says,  and  has  from  the  beginning,  it  shall  be 
composed  of  the  president  of  the  Senate,  the  senators  or  a 
majority  of  them,  and  the  judges  of  the  Court  of  Appeals,  or  a 
majority  of  them.  That  is  the  mandate  of  the  people,  and  you 
are  here  by  virtue  of  that  command,  without  power  to  say  to  any 
one  of  your  members,  and  of  any  one  of  them,  whether  a  judge 
of  the  Court  of  Appeals,  whether  a  senator  of  the  State  of  New 
York,  "you  shall  not  sit  in  this  Court"  We  borrowed,  or  in- 
herited, just  as  you  choose,  from  England  not  only  the  great 
principles  of  liberty  which  our  fathers  incorporated  into  the 
several  constitutions,  Federal  and  State,  but  the  principles  whidi 
have  governed  our  courts  of  equity  from  the  beginning,  and  the 
common  law  which  predominates  eveiy  state,  and  is  made  a  part 
of  our  law  by  the  Constitution  of  each  state;  but  we  also  borrowed 
from  England  the  foundation  of  our  system  of  impeachment,  as 
the  result  of  which  we  find  ourselves  here  today  engaged  in  a 
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judicial  prooeeding  inyolviiig  the  honor,  the  int^ity,  the  dignity 
and  the  protection  of  the  Empire  State. 

As  far  back  as  1388,  it  was  held  that  no  member  of  the  House 
of  Lords,  constituting  the  court  of  impeachment  in  England, 
could  be  excused.  From  that  time  to  this  day  that  rule  remained 
unbroken  although  there  have  been  circumstances  without  num- 
ber, in  that  country  as  in  this,  where  much  feeling  arose  from  dif- 
ference of  view. 

When  the  framers  of  the  Constitution  of  this  State  in  the  year 
1777  created  our  Constitution,  which  was  ten  years  in  advance 
of  the  Federal  Constitution,  they  had  before  them  all  the  ex- 
perience of  the  past  in  England.  They  knew  what  had 
been  accomplished  there  and  they  knew  the  rule  that  no  member 
of  an  impeachment  court  could  be  challenged.  While  there 
were  some  modifications  made  in  this,  our  first  Constitution,  of  the 
impeachment  procedure  pursued  in  England,  the  foundation  of  it 
was  the  same;  the  changes  were  few,  but  one  of  the  changes  was, 
that  the  framers  of  our  Constitution,  for  a  greater  safeguard,  for 
a  greater  surety,  added  to  the  judicial  quality  of  the  tribunal  by 
Ae  inclusion  of  a  body  of  men  without  special  political  interest, 
a  body  of  men  trained  to  the  administration  of  the  law,  without 
prejudice,  without  political  bias.  That  is  a  great  improvement,  as 
all  here  interested  in  this  procedure  and  appearing  before  your 
Honors,  will  agrea  But  there  was  one  change  they  did  not  make. 
They  did  not  provide  for  a  challenge.  They  did  not,  by  a  single 
word  in  that  portion  of  the  first  Constitution  providing  for  im- 
peadiment^  suggest  that  the  practice  of  the  past  was  regarded  as 
unwise.  On  the  contrary,  while  they  so  altered  the  character  of 
the  body,  introducing  an  element  of  force  and  power  for  the 
greater  stability  of  the  court  that  it  might  more  surely  work  out 
justice,  they  did  not  give  to  anybody,  any  member  of  the  court, 
any  counsel  appearing  before  it,  the  right  of  challenge  of  any 
member  of  this,  the  most  dignified  court  of  the  Stata  A  court  of 
impeachment  should  be  strong  in  number  and  should  be  composed 
only  of  jurists  and  tried  statesmen,  and  its  nimibers  must  be 
irreducible. 

There  has  been  no  change  in  all  the  history  of  impeachment. 
Let  me  call  your  attention  now  to  a  few  of  the  accumulated 
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preoedents  and  just  a  bit  of  the  aigument  which  has  been  made 
in  other  forums.  The  thread  of  the  argument  we  have  heard 
today,  not  so  ably  and  not  so  strongly  presented  as  our  friend 
Judge  Herrick  has  presented  it^  probably,  is  old  and  has  been 
made  many  times  before.  It  was  made  in  the  United  States 
Senate  long,  long  years  ago.  It  has  been  made  in  high  courts 
of  impeachment  like  this  in  several  states  of  the  Union,  as  I 
shall  show  you  presently.  But  first  as  to  the  Supreme  Court  of 
the  United  States.  My  learned  friend  seemed  to  suggest  rather 
than  to  prove  to  you,  as  I  thought,  that  there  was  some  distinction 
between  the  Constitution  of  the  United  States  on  this  subject  and 
our  own  Constitution.  In  the  case  of  the  Constitution  of  the 
United  States  he  said,  ^'  You  will  observe,  that  the  Senate  is  the 
court  of  impeachment."  Yes;  but  in  the  case  of  this  State  the 
Constitution  says  that  the  court  of  impeachment  shall  be  composed 
of  the  president  of  the  Senate,  the  senators,  or  a  majority  of  them, 
and  a  majority  of  the  Court  of  Appeals.  Is  there  any  distinction 
between  the  two  that  any  of  you  can  work  out  affecting  the  question 
at  hand  ?  Is  there  any  one  of  you  that  could  for  a  moment  be  able 
to  suggest  that  in  the  one  there  is  no  right  of  challenge,  but  in 
the  other  there  is  a  right  of  challenge. 

Let  me  call  your  attention  now,  please,  a  little  more  fully 
than  my  friend  did,  to  the  impeachment  of  Andrew  Johnson. 
Senator  Hendricks  made  the  challenge  —  and  I  ask  you  to 
have  in  mind  as  I  present  this  to  you,  that  this  applies  in  my 
judgment  to  the  case  of  Senator  Wagner,  only  in  the  event  that 
should  the  Governor  be  convicted  in  this  impeachment.  Senator 
Wagner  would  not  become  Governor,  but  in  the  event  of  the  con- 
viction of  President  Johnson,  the  senator  challenged  would  have 
become  President  of  the  United  States,  a  proposition  which  no 
senator  taking  part  in  that  debate  for  one  moment  questioned  in 
the  forty  pages  of  discussion.  Senator  Sherman,  in  opposition  to 
the  challenge,  said  (reading) : 

''  The  Constitution  of  the  United  States  declares  that 
each  state  shall  be  entitled  to  two  senators  on  this  floor,  and 
that  court  or  tribunal  for  the  trial  of  impeachment,  shall  be 
the  Senate  of  the  United  States.     My  colleague  is  one  of 
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the  senators  from  the  state  of  Ohia  He  is  a  member  of 
this  Senate,  and  is  therefore  made  one  of  the  tribunal  to 
tiy  all  cases  of  impeachment.  This  tribunal  is  not  to  be 
tested  bj  the  ordinajy  rules  that  may  apply  in  cases  of  civil 
law,  for  the  mere  interest  of  a  party  does  not  exclude  a 
person  from  sitting  as  a  member  of  the  Senate  for  the  trial 
of  impeachment;  nor  does  mere  affinity  or  relations  by  blood 
or  marriage.  The  tribunal  is  constituted  by  the  Constitu- 
tion of  the  United  States  and  is  composed  of  two  senators 
from  each  state,  and  Ohio  is  entitled  to  two  votes  upon  the 
trial  of  this  case." 

And  each  Senate  district  of  this  State  is  entitled  to  its  vote 
upon  the  final  judgment  and  in  every  stage  of  it. 

'^  So  far  as  the  court  is  concerned/'  continued  the  senator, 
''he  is  entitled  to  be  sworn  as  one  of  the  triers  of  this  case  as 
senator  from  the  state  of  Ohio,  without  regard  to  his  interest  in 
the  result  of  the  trial.  His  right  as  a  senator  from  the  state  of 
Ohio  is  complete  and  perfect,  and  there  is  no  exclusion  of  him 
on  account  of  .either  interest,  affinity,  blood  relationship  or  for 
iny  other  cause." 

Senator  Howard  said  (reading)  :  '^  The  Constitution  discloses, 
whatever  may  be  the  character  of  those  members,  whatever  may 
be  the  relation  to  the  accused  or  their  interests  in  the  question  in- 
volved, they  shall  be  component  parts  of  the  body  trying  the  im- 
peachment" 

And  again  ha  says  (reading) :  '^  The  Constitution  is  manda- 
tory. It  is  imperative  in  its  very  terms.  It  says  how  it  shall  be 
composed.  When  a  senator  offers,  therefore,  to  take  the  oath, 
any  objection  to  his  taking  the  oath  seems  to  be  out  of  order  be- 
cause it  implies  that  somebody,  or  somebody  here,  may  disobey 
and  disregard  the  imperative  mandate  of  the  fundamental  law." 

Senator  Hennessey  said  (reading)  :  '^  The  Senate  had  no  right 
to  pass,  directly  or  indirectly,  any  opinion,  any  reflection  upon 
the  right  of  any  senator  to  participate  in  the  proceedings  that 
are  taking  place.  The  question  is  settled.  It  was  settled  when 
the  credentials  of  the  senator  were  presented,  and  he  was  ad- 
mitted to  his  seat     It  brings  us  back  to  the  proposition  that  we 
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are  a  senate  composed  of  constituents  members,  two  from  every 
state,  sworn  to  do  our  duty  as  senators  of  the  United  States ;  and 
when  you  take  and  exclude  a  senator  from  the  performance  of 
that  duty,  you  assume  functions  which  are  not  known  in  the 
Constitution  and  cannot  for  a  moment  be  recognized.  When  you 
attempt  to  exercise  the  power,  you  are  attempting  to  exercise  a 
power  which  the  Senate  of  the  United  States,  the  Senate  —  no 
other  parties  or  bodies  forming  any  part  of  it,  is  the  only  body 
known  to  the  Constitution  of  the  United  States  for  this  purpose, 
and  the  Senate  is  composed  of  two  senators  from  each  state." 

Senator  Morton  said  (reading) :  "  The  Constitution  settles 
the  whole  question  in  few  words.  The  Senate  shall  have  the  sole 
power  to  try  all  impeachments,  and  itself  shall  constitute  the 
tribunal.  The  Senate  is  the  tribunal.  Who  compose  that  tribunal  ? 
The  senator  from  Ohio,  Mr.  Wade,  is  one  of  the  men  who  now 
compose  that  tribunal." 

We  cannot  escape  that.  After  a  discussion  covering  forty 
pages  in  which  the  majority  of  the  senators  spoke  upon  the 
subject,  agreeing  with  the  senators  from  whom  I  have  quoted. 
Senator  Hendricks,  to  his  credit,  withdrew  the  challenga 

Back  in  1802  in  the  state  of  Pennsylvania,  in  the  impeach- 
ment of  Judge  Addison,  he  personally  appeared  in  court  and  in  his 
own  handwriting  challenged  three  members  of  the  Court  of  Im- 
peachment; and  he  challenged  them  on  the  ground  that  they  had 
betm  members  of  the  house  which  had  impeached  him,  and  that 
they  had  voted  to  impeach  him.  One  of  the  senators  asked  per- 
mission to  withdraw  from  the  Senata  After  a  conference  and 
after  a  consultation  and  argument,  in  which  the  judge  himself 
participated,  the  court  refused  to  accept  the  excuse  of  the  senator, 
and  refused  to  exclude  any  of  the  members  challenged. 

Before  the  United  States  Senate,  as  a  Court  of  Impeachment, 
came  the  case  of  Judge  Pickering.  There  were  three  members 
of  that  Senate  who  had  been  members  also  of  the  Hquso  when 
the  impeachment  resolution  had  been  passed,  and  the  impeach- 
ment articles  enacted,  and  each  one  of  these  men  had  voted 
in  favor  of  them,  and  one  asked  to  be  excused.  The  Senate,  as 
a  Court  of  Impeachment,  did  not  exclude  them.  But  I  want  to 
read  to  you  four  or  five  sentences  from  the  opinion  of  one  of  the 
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senaitOTs,  a  member  of  the  Court  of  Impeachment,  who  had  taken 
part  in  the  preparation  and  presentation  of  the  resolution  and 
the  articles  of  impeachment  in  the  House,  Senator  Smith. 
Senator  Smith  declared  that  he  would  not  be  influenced  from  his 
duty  by  any  false  delicacy;  that  he,  for  his  part,  felt  no  delicacy 
upon  the  subject  The  vote  he  had  given  in  the  other  house  to 
impeach  Judge  Pickering  would  have  no  influence  upon  him  as  a 
member  of  the  court.  His  constituents  had  a  right  to  his  vote, 
and  he  would  not  by  any  act  of  his  deprive  or  consent  to  deprive 
them  of  that  right,  but  would  exercise  it  upon  this  as  upon  every 
other  question  that  might  be  submitted  to  the  Senate  while  he 
had  the  honor  of  sitting  in  it. 

In  the  matter  of  the  impeachment  of  John  L.  Brown  in  1886, 
two  of  the  members  who  had  been  on  the  committee  that  made  the 
investigation  which  resulted  in  impeachment  charges  being  pre- 
ferred against  the  auditor  of  the  state,  presented  to  the  Court 
of  Impeachment  this  request:     "  Having  by  order  of  the  Senate 

taken  part *'  you  will  see  that  these  men  stood  as  Senator 

Frawley  does  here  —  "  Having  by  order  of  the  Senate  taken 
part  in  the  investigation  of  the  conduct  of  the  office  of  auditor 
oi  the  state,  we  have  the  honor  to  request  that  we  be  excused 
from  sitting  as  members  of  the  Senate  during  these  proceedings 
in  the  matter  of  the  impeachment  of  the  Hon.  John  L.  Brown, 
auditor  of  the  state.  Very  respectfully,  your  obedient  servants, 
T.  W.  Burdick  and  T.  B.  Glass."  There  was  discussion  as  to 
whether  or  not  they  should  be  excused,  and  the  court  reached 
the  conclusion  that  they  should  not  and  refused  to  excuse  them. 

I  now  call  your  attention  to  the  most  recent  case  that  we  have 
been  able  to  find,  the  matter  of  the  impeachment  of  John  H. 
Schively  of  the  state  of  Washington  in  the  year  1909.  The  two 
houses  were  called  in  extraordinary  session  to  investigate  cer- 
tain state  departments,  and  as  a  result  of  that  investigation  the 
House  impeached  John  H.  Schively.  There  were  forty-two  mem- 
bers in  the  court,  forty-two  senators;  the  Senate  alone  consti- 
mting  the  Court  of  Impeachment  The  respondent  challenged 
sixteen  of  the  forty-two  members.  He  excepted  to  Senator  Paul- 
hamus,  because  of  his  bias  and  prejudice  and  personal  enmity 
and  because  he  had  joined  in  a  report  to  the  Senate  of  the  Legis- 
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lature  which  recommended  the  investigation  and  examination- 
of  the  affairs  of  the  Insurance  Department,  and  after  the  filing  of 
the  report  of  the  committee  and  while  discussing  the  call  of  the 
extraordinary  session  of  the  Legislature  out  of  which  these  ar- 
ticles of  impeachment  grew,  and  while  discussing  the  report  in 
so  far  as  it  related  to  this  respondent,  he  said  among  other  things : 
'^  If  the  public  sentiment  I  have  met  with  is  the  same  elsewhere 
the  Schively  incident  should  be  closed  within  24  hours  after  2 
o'clock  of  the  afternoon  of  June  23d,"  which  was  the  day  of  the 
trial  "  It  is  my  belief  that  there  will  not  be  a  single  vote  in  either 
the  House  or  the  Senate  for  the  retention  of  Schively  in  his 
present  position.  I  have  failed  to  find  a  single  person  that  does 
not  believe  that  Mr.  Schively  is  absolutely  guilty  and  should  be 
removed  from  office."  Senator  Allen  was  also  challenged  because 
of  bias,  prejudice  and  personal  enmity  and  because  he  was  chair- 
man of  the  committee  which  investigated  the  Insurance  Depart- 
ment and  because  he  had  expressed  an  opinion  of  the  guilt  of 
respondent  Senator  Fishback  was  also  objected  to  for  the  same 
reason  and  thirteen  other  senators  were  objected  to  because  they 
were  members  of  the  Senate  but  who  authorized  the  appointment 
of  the  committee  for  the  purpose  of  the  investigation.  There 
was  a  separate  ballot  taken,  that  is,  each  challenge  was  passed 
on  separately  and  all  the  challenges  were  overruled  by  an  over- 
whelming majority. 

I  want  to  read  to  you  a  few  sentences  from  the  argmnent 
which  was  addressed  to  the  court  on  that  occasion  in  behalf  of 
the  managers : 

"  Mr.  President,  in  reply  to  the  argument  of  counsel 
that  sixteen  members  of  this  body  are  disqualified  from  sit- 
ting as  members  of  this  tribunal,  we  should  determine  in  whaJb 
capacity  you  were  acting,  have  convened  as  a  Senate.  You 
are  a  constitutional  tribunal  bound  by  no  law  which  may 
limit  you  save  such  rules  as  you  have  or  may  hereafter 
adopt.  You  follow  no  precedents  save  those  of  the  law  and 
oustoms  of  parliamentary  bodies.  Your  duty  is  not  to  pun- 
ish or  inflict  punishment,  but  to  ascertain  and  determine 
whether  John  H.  Schively  by  reason  of  high  crimes  and 
misdemeanors  or  malfeasance  in  office,  is  longer  fit  to  retain 
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the  office  of  inBurance  oommissioner,  and  in  determining 
that  you  are  a  law  unto  youraelves  bound  by  the  natural 
progress  of  equity  aad  justice.  Now,  gentlemen,  being  a 
Senate  and  sitting  as  a  Senate,  can  one  senator  deprive  an- 
other of  his  seat,  except  in  a  contempt  proceeding  i  Have  not 
your  constituents  some  interest  in  this  matter  t  Were  you  not 
elected  to  represent  them  in  all  matters  coming  before  this 
hody  ?  If  the  f ramers  of  our  Constitution  had  intended  that 
any  of  you  were  subject  to  challenge,  would  not  they  have 
provided  some  way  by  which  such  vacancies  might  be  filled  t 
If  sixteen  members  of  this  honorable  body  may  be  unseated 
on  motion  of  the  respondent,  may  not  others  be  removed  and 
be  barred  from  sitting  upon  motion  of  the  managers,  and  if 
this  be  done,  or  could  be  done,  would  not  the  accused  escape 
justice?  By  such  methods  the  Senate  could  be  dissolved. 
One  cannot  say  to  another :  '  You  cannot  sit  The  Constitu- 
tion gives  you  no  such  right.'  It  is  not  only  your  right  but 
your  sworn  duty  to  remain,  and  to  perform  your  duties  to 
the  state  at  large,  and  more  particularly  to  the  district  you 
represent,  sitting  and  acting  in  this  matter  the  same  as 
you  would  upon  any  other  matter  coming  before  the  Senate. 
Bemember  that  each  senator's  seat  and  vote  belongs  to  his 
constituents  and  not  to  himself,  to  be  used  according  to  his 
best  judgment  in  all  cases  as  they  arise.  This  being  a 
political  matter,  a  question  in  which  every  person  in  the  state 
is  interested,  is  it  not  your  right,  aye,  your  duty,  to  discuss 
it  and  to  form  opinions  of  the  guilt  or  innocence  of  the 

accused  f  "  \ 

'I 

I  said  to  you  at  the  beginning  that  when  the  framers  of 
our  Constitution  of  1777,  a  most  remarkable  document  under  all 
the  circumstances  as  all  of  you  will  agree,  when  the  framers  came 
to  provide  for  impeachment,  in  behalf  of  the  people  of  this  State 
they  adopted  the  precedents  of  England,  with  some  modifications, 
and  by  the  language  of  the  Constitution  they  made  it  impossible 
for  the  court  to  exclude  any  member.  Years  have  passed  and  we 
have  reused  that  Constitution  several  times.     These  precedents 
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have  been  followed  in  every  case  I  have  been  able  to  find 
except  one.  In  that  one,  a  Tennesee  case,  a  senator  was  ex- 
cluded on  the  ground  that  he  was  a  brother  of  the  accused,  but 
so  far  as  I  am  aware  that  is  the  only  one.  I  will  not  take  time  to 
consider  the  circumstances  of  that  case,  but  the  holdings  on 
other  propositions  which  were  presented  at  that  time  seem  to 
me  to  demonstrate  that  as  an  authoritv  it  has  no  value  what- 
ever.  All  the  others  are  in  line  with  those  to  which  I  have 
called  your  attention  today  and  I  have  called  your  attention  to 
the  major  part  of  them.  Now,  when  our  constitutional  conven- 
tions came  to  consider  this  subject,  they  were  aware  of  these 
precedents,  but  did  they  amend  the  Constitution  in  this  respect? 
Not  at  all.  In  the  year  1904  our  Constitution  was  revised  but  the 
language  of  the  Constitution  on  that  subject  remained  the  same  as 
in  1846,  and  the  Constitution  does  make  provision  for  one  chal- 
lenge, but  only  one.  That  provision  is  that  in  case  of  the  im- 
peachment of  the  Lieutenant  Oovemor  himself  or  the  impeach- 
ment of  the  Governor,  then  the  Lieutenant  Governor,  otherwise 
described  in  that  section  as  the  President  of  the  Senate,  cannot 
sit.  So  that  the  subject  of  disqualification  was  in  the  minds 
of  the  men  who  drew  that  Constitution.  Again  in  1904,  when 
they  b^an  to  select  for  disqualification,  they  selected  only  the 
person  who  was  directly  interested  in  the  event.  In  the  event 
that  the  Gk>vernor  is  on  trial  for  impeachment,  the  Constitution 
says  that  the  Lieutenant  Governor  shall  not  sit,  and  apparently 
in  that  case  for  the  reason  that  in  the  event  of  conviction  he 
would  become  the  Governor  of  the  State. 

When  they  selected  that  exception  in  the  strongest  possible 
terms,  they  affirmed  the  understanding  from  1777  down  to  this 
date,  that  there  was  no  right  of  challenga 

I  want  to  refer  now  to  the  precedents  of  this  State,  but  I  wiL 
first  say  a  word  about  Senator  Wagner  in  this  connection.  He  is 
not  disqualified  by  this  constitutional  provision.  He  is  not  the 
Lieutenant  Governor.  He  is  the  president  pro  tempore  of  the 
Senate.  The  Lieutenant  Gbvemor  is  in  office  and  is  the  Liea- 
tentant  Governor.  True,  for  the  moment  he  is  discharging  the 
duties  of  Gk>vemor,  but  that  is  because  the  Constitution  places 
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upon  him  the  responsibility  of  perfonning  that  duty.  He  remaixis 
in  office  as  the  Lieutenant  Grovernor^  and  I  charge  you  to  re- 
member  that  this  Constitution  states  who  may  be  disqualified, 
and  disqualifies  the  Lieutenant  Governor  and  the  Lieutenant 
Governor  only. 

Now  then^  I  want  to  bring  your  attention  to  the  precedents 
in  this  State,  precedents  which  the  constitutional  convention  in 
1904  had  before  it^  for  they  had  happened  since  the  constitutional 
convention  of  1846,  and  I  refer  as  the  first  instance  to  the  case 
of  Robert  C.  Dom. 

In  Bobert  C.  Dom's  case  I  want  to  read  to  you  the  challenge 
which  the  respondent  made  to  Senator  iSanford's  sitting  as  a 
member  of  the  High  Court  of  Impeachment.    This  is  it : 

'^  The  counsel  for  the  respondent  in  defense  of  his  right, 
guaranteed  to  him  by  the  Constitution  and  the  laws  to  have 
an  impartial  trial,  respectfully  protests  against  Charles 
Sanford,  one  of  the  senators  of  this  State,  being  sworn  as  a 
member  of  this  Court,  and  rcspectfuUy  challenges  him  for 
principal  cause  and  for  that  he  is  not  indifferent  as  between 
the  people  of  the  State  and  the  respondent ;  and  as  the  ground 
for  this  challenge  the  counsel  for  the  respondent  respectfully 
submits  that  the  said  Charles  Sanford,  as  a  senator  and 
chairman  of  the  select  committee  appointed  by  the  com- 
mittee to  investigate  the  conduct  of  canals  and  official  persons 
connected  therewith,  and  the  conduct  of  the  Canal  Contract- 
ing Board,  of  which  respondent  was  a  member,  by  report 
dated  this  date,  signed  by  him,  has  in  substance  adjudged  the 
respondent  guilty  of  some  of  the  allegations  contained  in  the 
articles  now  exhibited  against  him ;  and  they  further  respect- 
fully submit  that  this  report  of  the  said  senator  as  the 
ground  of  their  accusation  against  the  said  respondent  and 
upon  that  report  and  the  accusations  therein  contained,  the 
Assembly  of  this  State  framed  and  adopted  the  articles  of 
bnpeachLnt  now  exhibited  against  the  respondents  and 
thereby  the  said  Senator  Charles  Sanford  is  substantially 
the  accuser  of  the  respondent  and  has  prejudged  his  case ;  and 
the  counsel  respectfully  asks  thi^  court  to  determine  this 
challenge  as  shall  seem  just  to  the  rights  of  the  respondent." 
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After  argumeat  had  been  made,  the  counsel  to  the  managers 
consented  that  the  senator  be  excused  if  the  court  thought  it 
proper  and  legal.  After  still  further  debate  Senator  Sanford 
asked  to  be  excused  from  acting  as  a  member  of  this  court. 
Whereupon,  on  motion  of  Senator  Hale,  the  court  went  into 
private  consultation.  When  the  doors  were  opened,  and  the 
proceedings  in  open  court  resumed,  the  President  stated,  ^^  The 
court,  after  consultation,  have  decided  not  to  grant  the  request  of 
Senator  Sanford  to  be  excused."  Counsel  for  respondent  were 
then  given  permission  to  renew  their  challenge  if  they  so  desired, 
which  they  did.  Thereupon  the  clerk  of  the  court,  by  direction 
of  the  President,  proceeded  to  call  the  roll  of  the  court  on  the 
question,  Shall  the  challenge  be  sustained?  And  it  was  decided 
in  the  negative  by  a  vote  of  23  to  1. 

Let  me  say  a  word  about  the  case  of  Judge  Barnard.  That 
occurred  in  1872.  The  one  I  have  just  read,  of  Commissioner 
Dom,  occurred  in  the  year  1868. 

Judge  Allen  and  Judge  Peckham  both  asked  to  be  excused 
and  it  was  the  most  natural  excuse  in  the  world  that  those  judges 
should  make.  One  of  them,  Judge  Allen,  as  appears  by  the 
record,  sougjht  excuse  because,  as  counsel,  he  had  been  interested 
in  the  very  litigation  which  was  some  of  the  sort  to  be  used  as 
the  grounds  of  impeachment  of  J.udge  Barnard,  and  he  felt  that 
he  ought  not  to  sit,  and  he  did  not  desire  to  sit 

Judge  Peckham,  as  Judge  Herrick  has  told  you,  stated,  among 
other  things,  that  he  had  made  orders  which  had  come  in  conflict 
with  the  orders  of  Judge  Barnard  and  some  of  those  orders 
formed  a  part  of  the  articles  of  impeachment.  That  is  the  sub- 
ject of  that  part  of  the  articles  of  impeachment.  He  asked  tb 
be  excused. 

Here  was  the  question  squarely  presented  to  this  court  by  two 
of  the  members  of  the  Court  of  Appeals  who  asked  to  be  relieved, 
no  personal  objection  of  course  being  made  against  them,  and 
the  question  necessarily  up  for  consideration  was  whether  they 
should  be  excused,  and  only  that,  and  on  motion  of  Senator  Wood, 
after  the  matter  had  been  presented  and  talked  about,  the  chamber 
was  cleared  for  consultation.  Later  the  court  reported. its  de- 
cision not  to  excuse  Judges  Allen  and  Peckham* 
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Mr.  Brackett  asks  me  to  call  your  attention  to  a  proposi- 
tion which  is  sound,  and  I  think  very  self-evident  to  you  all^ 
and  that  is,  that  if  it  could  be  possible  under  our  Constitution 
to  permit  challenges,  it  might  be  possible  —  not  speaking  about 
this  particular  case  now  —  but  it  might  be  possible  since  it  is 
required  that  there  shall  be  a  majority  of  the  judges  and  a 
majority  of  the  senators,  so  to  reduce  the  number  by  challenge  as 
to  make  it  absolutely  impossible  for  the  court  to  convena  The 
point  is,  that  the  court  might  be  so  reduced  by  challenging  that 
there  could  not  be  a  cQurt  and  there  could  be  no  trial  of  the  im- 
peachment chaiges. 

That  undoubtedly  is  <me  of  the  reasons  which  was  taken  into 
consideration  by  the  f ramers  and  the  revisers  of  the  Cbnstitution 
from  1770  down  to  this  date. 

There  are  other  reasons,  but  it  is  not  worth  while  to  consider 
those  reasons  here  today  —  that  is,  that  the  Constitution  says  thus 
and  so  —  prescribes  who  shall  compose  the  Court,  naming  them. 
It  has  continued  that  phraseol<^  down  to  and  including  1904 
when  there  was  an  opportunity  to  change  it.  With  the  Dom  case 
and  the  Barnard  case  and  the  other  cases  before  them,  there 
was  no  change  and  there  is  no  disqualification  permitted  by  that 
Constitution,  save  one,  and  that  one  is  not  presented  for  the  con- 
sideration of  your  honors. 

Mr.  Herrick. —  Mr.  President,  and  members  of  the  Court:  I 
shall  occupy  but  a  very  little  of  your  time  in  reply. 

You  will  perhaps  recall  that  I  stated  to  you  that  we  conceded 
from  the  outset  that  the  precedents  from  England  were  that  the 
members  of  the  House  of  Lords  were  not  excused  and  I  gave  you 
the  reason  for  it.  Kow  we  are  told  that  we  take  ours  from  the  com- 
mon law  of  England.  We  do,  except  when  that  common  law  has 
been  changed  by  our  own  Constitution  or  when  it  is  repugnant  to 
the  spirit  of  our  own  institutions,  and  our  institutions  are  of  that 
character  that  we  do  not  believe  that  men,  no  matter  how  high 
their  station^  equal  to  the  peers  of  the  realm  of  England,  are  fitted 
to  sit  in  judgment  where  they  have  formed  an  opinion  in  advance 
of  the  guilt  or  innocence  of  those  whom  they  are  called  upon  to 
judge. 
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It  is  stated,  in  almost  the  conclusion  of  his  argument,  that 
if  our  right  is  conceded,  that  then  the  court  might  be  broken  up  by 
successive  challenges.  The  answer  to  that  is  very  plain,  it  seems 
to  me,  because  of  the  law  and  of  the  cases  which  hold  that  where 
a  judge  under  ordinary  circumstances  is  disqualified  to  act  by 
reason  of  interest  or  any  of  the  other  causes  that  disable  him,  yet 
if  he  constitutes  the  only  tribunal  before  which  the  case  can  be 
tried,  then,  ex  necessitate,  not  only  is  he  entitled  to  serve,  but  he 
must  serve,  so  that  if  the  question  came  to  that,  that  if  our  chal- 
lenges endangered  a  majority  of  the  Senate  being  present  or  a 
majority  of  the  Court  of  Appeals  being  present,  why  then  resort 
must  be  had  to  that  principle  of  law,  that  a  judge  although  inter- 
ested, if  there  is  no  other  judge  before  whom  the  case  can  be 
tried,  must  act,  and  is  qualified  to  act. 

Let  me  call  your  attention  to  another  thing.  In  discussing  the 
Barnard  case  my  learned  and  distinguished  friend  says,  in  speak- 
ing  of  the  requests  of  Judges  Peckham  and  Allen  to  be 
excused,  that  it  was  the  most  natural  thing  in  the  world  that  those 
judges  should  ask  to  be  excused.  Why  natural?  Because  they 
had  something  to  do  with  some  of  the  articles  of  impeachment 
that  were  brought  against  Barnard.  If  it  was  natural  for  them 
to  ask  to  be  excused,  why  is  it  not  natural  for  the  senators  to  be 
asked  to  be  excused?  Why  do  they  not  join  with  my  learned 
friend  in  his  anxiety  to  protect  the  dignity  and  honor  of  the  State, 
and  ask  to  be  relieved  from  service? 

Furthermore,  the  requests  of  Judges  Allen  and  Peckham  were 
granted.  They  asked  to  be  excused  because  it  might  be  appre- 
hended that  their  actions  upon  certain  articles  of  impeachment 
might  be  influenced  by  their  actions  as  S^ipreme  Court  judges ; 
and,  while  they  were  not  excused  from  acting  entirely  —  because 
the  argument  was  advanced,  as  I  called  your  attention  before, 
that  there  were  some  articles  there  with  which  they  were  not 
concerned,  and  with  which  it  would  be  conceded  they  would  have 
no  bias  or  partiality,  and  they  ought  to  sit  —  yet  they  were 
excused  from  voting  upon  any  article  of  impeachment  based  upon 
the  litigation  upon  which  they  had  been  concerned. 

One  more.  The  Shively  case  has  been  referred  to.  I  will  quote : 
"  You  are  not  a  court,"  You  are  not  a  court  Furthermore,  that 
they  were  laws  themselves ;  they  were  to  determine. 
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The  Senate  of  Washington  was  the  tribunal  to  try.  It  was 
not  constituted  a  court.  It  was  not  considered  as  a  court  Mem- 
bers there  did  not  act  as  a  court  They  refused  to  consider  them- 
selves as  a  court     A  little  different ! 

The  Constitution  makes  you  a  court^  the  highest^  most  dignified 
court  in  this  State,  and  yet  subject  to  the  rules  of  law  just  the 
same  as  any  other  court 

Again,  I  want  to  reiterate  to  you  this  distinction  between  the 
two  Constitutions  which  my  learned  friend  I  do  not  think  has 
explained  away,  the  one  that  makes  the  oSenate,  that  is,  the  Con- 
stitution of  the  United  'States,  the  Senate  without  any  qualifica* 
tions,  the  Senate  the  sole  tribunal  for  the  trial  of  impeachments ; 
our  Constitution  which  makes  not  the  Senate,  not  the  Court  of 
Appeals  or  both  together,  but  a  major  part  of  them  —  the  major 
part  of  the  members  of  each  —  a  concession  and  an  admission  in 
the  language  of  the  Constitution  itself  that  there  may  be  some 
members  absent  or  disabled;  the  same  disability  disqualifying  a 
judge  of  the  Court  of  Appeals  or  a  judge  of  the  Supreme  Court 
from  acting ;  but  I  do  not  want  to  weary  you ;  affinity  or  consan- 
guinity, which  would  not  relieve  a  peer  of  England  from  serving 
even  to  pass  judgment  upon  his  own  son  or  brother,  would  relieve 
you. 

Could  you  be  called  upon  to  act  in  such  a  case  as  that  ?  Now,  as 
I  have  stated  before,  times  have  progressed ;  more  is  demanded  of 
courts  today.  Their  proceedings  are  watched  with  greater  care. 
There  is  a  greater  demand  that  courts  should  be  above  suspicion  in 
aU  their  membership. 

Impeachments  are  peculiar  in  their  nature.  They  are 
accompanied  by  partisan  bias,  either  political  or  otherwise;  and 
it  is  of  the  utmost  importance,  the  greatest  importance,  that  the 
trial  should  be  above  all  suspicion  of  unfairness;  and  how  can 
that  be,  when  upon  the  very  threshold  are  taken  into  its  member- 
ship men  who  admittedly  have  formed  and  expressed  solemn  and 
deliberate  opinions  upon  every  charge  upon  which  the  respondent 
is  arraigned? 

It  is  of  just  as  much  importance  to  you  gentlemen  of  this  Court, 
of  more  importance  than  it  is  to  this  respondent,  that  this  chal- 
lenge be  determined  upon  its  merits  and  that  the  sense  of  justice 
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of  mankind  shall  not  be  offended  by  continuing  in  this  great  tri- 
bunal men  whose  frame  of  mind  is  such  that,  no  matter  how  honest 
they  may  be,  they  come  to  this  case  prejudged,  with  their  opinions 
of  the  guilt  or  innocence  of  this  respondent  formed,  from  which  it 
is  very  difficult  to  escape. 

One  of  the  most  difficult  things  in  the  world  is  to  be  intel- 
lectually honest,  to  be  honest  with  ourselves;  and  all  those  who 
have  been  engaged  in  the  investigation  of  legal  questions,  know 
how  difficult  it  is  when  we  have  formed  an  opinion  in  advance 
upon  any  legal  subject  to  deal  with  it  as  intellectually  honest  as 
we  would  if  we  had  come  to  it  with  virgin  minds. 

Mr.  Parker. —  Presiding  Judge,  would  the  Court,  with  the  con- 
sent of  Judge  Herrick,  allow  me  two  or  three  minutes^  to  answer 
suggestions  he  has  made?    I  have  no  objection  to  his  reply. 

Mr.  Herrick. —  I  have  certainly  no  objection  if  you  can  reply. 

The  President. — ^You  shall  have  a  reply.  Judge  HerricL 

Mr.  Parker. —  I  want  to  call  the  attention  of  the  Court  to  a 
result  that  might  follow  were  it  possible  to  uphold  the  contention 
that  members  of  the  High  Court  of  Impeachment  may  be  chal- 
lenged, if  prior  to  the  convening  of  such  court  they  take  such  part 
in  some  proceeding  as  indicates  the  formation  of  an  opinion  upon 
some  one  or  more  questions  to  come  before  the  Court  of  Impeach- 
ment The  challenge  made  of  course  affects  only  senators.  An 
effort  was  made  recently  which,  if  it  had  been  successful,  would 
have  enabled  counsel  to  make  the  same  contention  as  in  a  challenge 
lodged  against  certain  of  the  judges  of  the  Court  of  Appeals  as 
has  been  made  in  support  of  a  challenge  of  three  senators.  Sup- 
pose the  writ  of  habeas  corpus  before  Mr.  Justice  Hasbrouck  had 
been  reviewed  two  days  after  his  decision  by  the  Appellate  Divi- 
sion and  from  its  decision  an  appeal  promptly  taken  to  the  Court 
of  Appeals  and  by  it  decided  before  this  Court  convened.  Neces- 
sarily in  such  a  decision  the  Court  would  have  passed  upon  the 
question  whether  impeachment  could  take  place  at  an  extraor- 
dinary session.  Would  you  in  such  event,  and  the  challenge  of 
seven  of  the  members,  for  one  moment  hold  that  the  judges  could 
be  challenged  ?     If  this  Court  should  so  hold  it  would  necessarily 
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follow  that  the  Coirrt  of  Impeachment  conld  not  proceed  with  the 
trial,  for  the  Constitution  requires  it  to  be  composed  of  the  judges 
of  the  Court  of  Appeals,  or  a  majorily  of  them. 

The  President —  Judge  Herrick. 

Mr.  Herrick. —  I  doubted  whether  it  would  be  a  reply,  Mr. 
President. 

The  President— What  is  that? 

Mr.  Herrick. —  I  said  I  doubted  whether  it  would  be  a  reply, 
Mr.  President  My  only  answer  to  it  is  this:  That  I  have  too 
much  respect  for  the  good  sense  of  the  judges  of  the  Court  of 
Appeals  to  assume  that  they  would  have  made  any  such  decision 
shortly  in  advance  of  a  meeting  of  this  body  of  which  they  were 
to  be  members,  even  if  it  had  been  brought  before  them.  I  should 
undertake  to  say  that  they  would  have  held  up  the  final  decision 
of  that  case  until  they  bad  participated  in  the  deliberations  of 
this  Court  and  awaited  its  determination.  !N'o  such  supposition 
can  be  indulged  in. 

Mr.  Parker. —  We  have  prepared  a  printed  memorandum  of 
the  authorities  and  cases,  which  are  at  the  service  of  the  Court 
if  they  may  be  distributed. 

Mr.  Herrick. —  We  have  a  memorandum  also  printed.  We 
shall  be  glad  to  distribute  it 

The  President —  The  Presiding  Judge  is  of  the  opinion  that 
this  matter  should  be  determined  now,  but  if  my  brothers  of  the 
Court  are  of  the  opinion  that  they  want  to  consider  it,  of  course 
they  may  adjourn  to  consider  it  at  their  pleasure;  but,  if  no  such 
request  is  made,  we  will  proceed  with  the  disposition  of  the  ques- 
tion before  us.  No  application  being  made,  the  Court  will  proceed 
to  state  its  disposition.  In  the  first  place,  I  shall  say  that  under 
the  privilege  accorded  to  me  under  the  rules  which  you  have 
adopted,  I  intend  to  submit  this  point  for  you  to  decide,  and  not 
decide  it  myself  in  the  first  instance,  as  I  am  authorized.  But 
still  I  feel  that  by  the  power  you  have  conferred  upon  me  under 
your  rules^  it  is  my  duty  to  express  to  you  my  opinion  of  what 
is  the  proper  disposition  of  the  question,  and  to  state  briefly  my 
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reasons.  That  this  challenge  cannot  be  entertained  is  the 
uniform  current  of  authority.  All  the  precedents  are  against  it. 
I  also  think  it  is  not  sustained  bj  principle.  This,  as  has 
been  well  said,  is  a  court. '  The  Constitution  declares  it  so,  and  it 
is  elementary  law  to  the  lawmakers.  The  distinction  between  the 
disqualification  of  a  juror  and  the  disqualification  of  a  judge  is 
marked. 

I  shall  speak  to  you  of  the  question  from  a  legal  point  of  view, 
but  do  not  consider  that  the  question  is  one  which,  in  the  vernacu- 
lar of  the  day,  may  be  termed  a  legal  technicality.  It  is  a 
question  of  power,  and  the  question  is,  Have  some  members  of 
this  Court  power  to  exclude  other  members  of  the  Court,  except 
for  reasons  defined  by  law,  either  in  the  Constitution  or  in  the 
statutes?  That  is  the  question.  I  should  say  in  the  first  place, 
that  there  is  this  marked  distinction  between  a  challenge  to  a 
juror  and  a  challenge  to  a  judge,  though  the  latter  is  an  entirely 
inappropriate  term  to  apply  to  the  disqualification  of  a  judge. 
A  disqualification  of  a  juror  may  be  waived  by  consent.  A  l^al 
disqualification  of  a  judge  renders  his  judgment  void,  and  con- 
sent will  not  permit  him  to  act.  At  common  law,  nothing  dis- 
qualifies a  judge  from  sitting,  except  direct  interest  in  the  case. 
It  is  doubtful  whether  the  disqualifications  of  members  of 
the  Court  can  be  extended  or  in  any  way  changed  from  those 
prescribed  by  the  Constitution.  The  only  disqualification 
prescribed  by  the  Constitution  is  that  the  Lieutenant  Governor 
shall  not  sit  on  the  impeachment  of  the  Governor,  but  it  is  un- 
nec^saiy  to  consider  whether  the  statutory  disqualifications  do 
apply  to  the  membership  of  this  Court,  for  the  reason  that  none 
of  the  objections  suggested  by  the  counsel  for  the  respondent 
come  within  the  statutory  disqualifications.  Even  in  an  ordi- 
nary court  of  justice,  members  of  a  court  could  not  exclude  one 
of  their  brethren.  This  was  so  decided  by  the  Court  of  Appeals 
in  the  case  of  People  v.  Patrick.  There  it  was  sought  to  set 
aside  and  vacate  a  judgment  of  affirmance  rendered  by  the  court 
on  the  ground  of  some  relationship  between  counsel  who  had  ap- 
peared in  one  stage  of  the  proceedings  and  one  of  the  judges  of 
the  court,  in  fact  the  judge  who  wrote  the  opinion.  We  held 
that  there  being  no   statutory   disqualification,   it  was  a  mere 
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question  of  propriety,  and  that  it  muflt  be  judged  by  the  judge 
himself,  the  determinatioii  of  which  he  was  the  sole  arbiter. 
In  that  we  simply  followed  the  earlier  decision  made  some  twenty 
odd  years  previous,  in  which  the  late  Judge  Rapallo  wrote.  I 
think  the  principle  is  conclusive  here.  I  do  not  mean  to  say 
that,  if  any  member  of  the  Court  feels  that  such  action  as  he 
has  previously  taken  in  regard  to  the  matters  which  are  now 
to  be  tried,  or  his  personal  feelings  toward  the  respondent  are 
such  as  to  disqualify  him  or  to  impair  his  ability  to  render  a 
just  and  fair  verdict^  according  to  the  oath  which  he  has  taken, 
he  may  not  appeal  to  the  Court  to  be  excused  from  sitting,  but 
that  appeal  must  be  made  by  himself,  and  must  be  considered 
solely  on  his  application,  and  cannot  be  considered  as  a  challenge 
to  his  qualification  to  sit  in  the  Court 

The  question  which  will  be  submitted  to  you  will  be  in  this 
form,  not  as  to  the  right  to  challenge,  but  it  will  be,  Shall  the 
Court  entertain  the  challenge  which  has  been  interposed  by  the 
counsel  for  the  respondent?  Before  the  roll  is  called,  would  any 
of  you  like  to  speak  on  the  subject  ? 

The  President—  The  clerk  will  call  the  roll. 

Noes. —  Senator  Argetsinger,  Judge  Bartlett,  Senators  Blau- 
vclt,  Boylan,  Brown,  Bussey,  Carroll,  Carswell,  Judge  Chase, 
Senator  Coats>  Judges  Collin,  Cuddeback,  Senators  Cullen,  Du- 
hamel,  Emerson,  Foley,  Godfrey,  Griffin,  Heacock,  Healy,  Heffer- 
nan,  Herrick,  Hewitt,  Judges  Hiscock,  Hogan,  Senators  Me- 
delland,  McEnight,  Malone,  Judge  Miller,  Senators  Murtaugh, 
0'£eefe^  Ormrod,  Pahner,  Patten,  Peckham,  Pollock,  Sage, 
Sedey,  Sknpson,  StiTers,  Sullivan,  Thomas,  Thompson,  Torborg, 
Velte^  Walters^  Weiids,  Judge  Werner,  Senators  Wheeler,  White, 
WidiMgr,  Wilson.—  06. 

Senators  Frawley,  Bamsperger,  Sanner  and  Wagner,  upon  their 
own  request^  were  excused  from  voting. 

The  President —  The  nesrt  procedure  will  be  for  the  clerk  to 
read  the  articles  of  impeachment 
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The  derk  therefupon  read  the  articles  of  impeachment  as  fol- 
lows: 

STATE    OF   NEW   YOEK 

August  IS,  191S 

ARTICLES  EXHIBITED  BY  THE  ASSEMBLY  OF  THE 

STATE  OF  NEW  YORK 

In  ths  Name  of  Themselves  and  of  all  the  People  of  thb 
State  of  New  Yoek,  against  William  Sulzee,  Govebnob 
OF  SAID  State,  in  Maintenance  of  theib  Impeachment 
AGAINST  Him  fob  Wilful  and  Cobbupt  Misconduct  in 
His  said  Office^  and  fob  High  Cbimes  and  Misdemeanobs. 

Abticle  I 

That  the  said  William  Sulzer,  now  Gbvemor  of  the  State  of 
New  York  then  being  Governor-elect  of  said  State  for  the  term 
beginning  January  1^  1913,  he  having  been  elected  at  the  gen- 
eral election  held  in  said  State  on  the  5th  day  of  November,  1912, 
was  required  by  the  statutes  of  the  State  then  in  force  to  file  in 
the  office  of  the  Secretary  of  State  within  twenty  days  after  his 
said  election,  a  statement  setting  forth  all  the  receipts,  expendi- 
tures, disbursements  and  liabilities  made,  or  incurred,  by  him  as 
a  candidate  for  Governor  at  said  general  election  at  which  he  was 
thus  elected,  which  statement  the  statute  required  to  include  the 
amount  received,  the  name  of  the  person  or  committee  from  whom 
received,  the  date  of  its  receipt,  the  amount  of  every  expendi- 
ture or  disbursement  exceeding  five  dollars,  the  name  of  the  per- 
son or  committee  to  whom  it  was  made  and  the  date  thereof,  and 
all  contributions  made  by  him. 

That,  being  thus  required  to  file  such  statement,  on  or  about 
the  13th  day  of  November,  1912,  the  said  William  Sulzer,  un- 
mindful of  his  duty  under  said  statutes,  made  and  filed  in  the 
office  of  the  Secretary  of  State  what  purported  to  be  a  statement 
made  in  conformity  to  the  provisions  of  the  statute  above  set 
forth,  in  which  statement  he  stated  and  set  forth  as  follows,  to 
wit:  that  all  the  moneys  received,  contributed  or  expended  by 
said  Sulzer,  directly  or  indirectly,  by  himself  or  through  any 


TRIAL   OF   WILLIAM   SULZBB  4T 

other  person,  as  the  candidate  of  the  Democratic  party  for  the 
office  of  GoTemor  of  the  State  of  New  York,  in  connection  with 
the  general  election  held  in  the  State  of  New  York  on  the  5th  day 
of  Kovember,  1912,  were  receipts  from  sixty-eight  contributors, 
abrogating  five  thousand  four  hundred  and  sixty  ($5,460)  dol* 
lars,  and  ten  items  of  expenditure  aggregating  seven  thousand 
seven  hundred  twenty-four  and  9-100  ($7,724.09)  dollars,  the 
detailed  items  of  which  were  fully  set  forth  in  said  statement  so 
filed  as  aforesaid. 

That  said  statement  thus  made  and  filed  by  said  William  "Sul- 
ser  as  aforesaid  was  false,  and  was  intended  by  him  to  be  false 
and  an  evasion  and  violation  of  the  statutes  of  the  State,  and 
the  same  was  made  and  filed  by  him  wilfully,  knowingly  and 
corruptly,  it  being  false  in  the  following  particulars  among  others 
to  wit: 

It  did  not  contain  the  contributions  that  had  been  received  by 
him,  and  which  should  have  been  set  forth  in  said  statement^  to 
wit: 

Jacob  Schiff $2,500  00 

Abram  Elkus 500  00 

WiUiam  F.  McCombs 500  00 

Henry  Morgenthau 1,000  00 

Theodore  W.  Myers  1,000  00 

John  Lynn 500  00 

Lyman  A.  Spalding 100  00 

Edward  F.  O'Dwyer 100  00 

John  W.   Cox    aOO  00 

The  Frank  V.  Strauss  Co 1,000  00 

John  T.  Pooling 1,000  00 


^ 


That  in  making  and  filing  such  false  statement,  as  aforesaid, 
the  said  William  Suker  did  not  act  as  required  by  law,  but  did 
act  in  express  violation  of  the  statutes  of  the  State,  and  wrong- 
fully, wilfully  and  corruptly  and,  thereafter,  having  taken  thie 
oath  as  Governor,  and  proceeded  to  perform  the  duties  thereof, 
the  said  false  statement  thus  made  and  filed  by  him  caused  great 
scandal  and  reproach  to  the  Governor  of  the  State  of  New  York. 
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Article  II 

That  the  said  William  Sulzer,  now  Governor  of  the  State  of 
Xew  York,  then  being  Governor-elect  of  said  State  for  the  term 
beginning  January  1,  1913,  he  having  been  elected  at  the  general 
election  held  in  said  State  on  the  5th  day  of  November,  1912,  was 
required  by  the  statutes  of  the  State  then  in  force  to  file  in  the 
office  of  the  Secretary  of  State  within  ten  days  after  his  said 
election,  as  aforesaid,  an  itemized  statement  showing  in  detail 
all  the  moneys  contributed  or  expended  by  him,  directly  or  in- 
directly, by  himself,  or  through  any  other  person,  in  aid  of  his 
election,  giving  the  names  of  the  various  persons  who  received 
such  moneys,  the  specific  nature  of  each  item  and  the  purpose 
for  which  it  was  expended  or  contributed;  and  was  further  re- 
quired to  attach  to  such  statement  an  affidavit,  subscribed  and 
sworn  to  by  him,  such  candidate,  setting  forth,  in  substance,  that 
the  statement  thus  made  was  in  all  respects  true  and  that  the 
same  was  a  full  and  detailed  statement  of  all  moneys  so  con- 
tributed or  expended  by  him,  directly  or  indirectly,  by  himself,  or 
through  any  other  person,  in  aid  of  his  election. 

That,  being  thus  required  to  file  such  statement,  and  attach 
thereto  such  affidavit,  on  or  about  the  13th  day  of  November, 
1912,  the  said  William  Sulzer,  unmindful  of  his  duty  under  such 
statutes,  made  and  filed  in  the  office  of  the  Secretary  of  State 
what  purported  to  be  a  statement  made  in  conformity  to  the  pro- 
visions of  the  statute  above  set  forth,  in  which  statement  he  stated 
and  set  forth  as  follows,  to  wit  : 

That  all  the  moneys  received,  contributed  or  expended  by  said 
Sulzer,  directly  or  indirectly,  by  himself  or  through  any  other 
person,  as  the  candidate  of  the  Democratic  party,  of  the  office  of 
Governor  of  the  State  of  New  York,  in  connection  with  the  general 
election  held  in  the  State  of  New  York,  on  the  5th  day  of  No- 
vember, 1912,  were  receipts  from  sixty-eight  contributors,  aggre- 
gating five  thousand  four  hundred  and  sixty  ($5,460)  dollars^  and 
ten  items  of  expenditure  aggregating  seven  thousand  seven  hun- 
dred and  twenty-four  and  9-10O  ($7,724.09)  dollars,  the  detailed 
items  of  which  were  fully  set  forth  in  said  statement  so  filed  as 
aforesaid. 
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That  attached  to  such  statement  thus  made  and  filed  by  him  as 
aforesaid  was  an  affidavit,  subscribed  and  sworn  to  by  said  William 
Suker,  stating  that  said  statement  was  in  all  respects  true  and  that 
the  same  was  a  full  and  detailed  statement  of  all  moneys  received 
or  contributed  or  expended  by  him,  directly  or  indirectly,  by 
himself  or  through  any  other  person  in  aid  of  his  election. 

That  said  statement  thus  made  and  filed  by  said  William  Sulzer, 
as  aforesaid,  was  false,  and  was  intended  by  him  to  be  false  and 
an  evasion  and  violation  of  the  statutes  of  the  State  and  the  same 
was  made  and  filed  by  him  wilfully,  knowingly  and  corruptly, 
being  false  in  the  following  particulars,  to  wit : 

It  did  not  contain  the  contributions  that  had  been  received  by 
him,  and  which  should  have  been  set  forth  in  said  statement,  to 
wit: 

Jacob  Schiflf $2,500  00 

Abram  I.  Elkus 600  00 

William  F.  McCombs 500  00 

Henry  Morgenthau   1,000  00 

Theodore  W.  Myers 1,000  00 

John  Lyim 600  00 

Lyman  A.  Spalding 100  00 

Edward  P.  O'Dwyer 100  00 

John  W.  Cox 300  00 

The  Frank  V.  Strauss  Co 1,000  00 

John  T,  Dooling 1,000  00 


That  said  affidavit  thus  subscribed  and  sworn  to  by  said  William 
Sulzer  was  false  and  was  corruptly  made  by  him. 

That  in  making  and  filing  such  false  statement  as  aforesaid,  the 
said  William  Sulzer  did  not  act  as  required  by  law,  but  did  act 
in  express  violation  of  the  statutes  of  the  State  and  wrongfully, 
knowingly,  wilfully  and  corruptly;  and,  in  making  said  affidavit 
as  aforesaid,  the  said  William  Sulzer,  then  being  the  Governor  of 
the  State  of  New  York,  unmindful  of  the  duties  of  his  office, 
and  in  violation  of  his  oath  of  office,  was  guilty  of  mal  and  cor- 
rupt conduct  in  his  ofBoe  as  such  Governor  of  the  State  and  was 
guilty  of  bribing  witnesses,  and  of  a  violation  of  section  1620  of 
the  Penal  Law  of  the  State ;  and,  thereafter,  having  taken  the  oath 
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as  Goyemor,  and  proceeded  to  perform  the  duties  thereof,  the  said 
false  statement  and  affidavit  thus  made  and  filed  by  him  caused 
great  scandal  and  reproach  to  the  Gbvemor  of  the  State  of  New 
York. 

Abticlb  III 

That  the  said  William  Sulzer,  then  being  the  Governor  of  the 
State  of  New  York,  unmindful  of  the  duties  of  his  office,  and  in 
violation  of  his  oath  of  office,  was  guilty  of  mal  and  corrupt  conduct 
in  his  office  as  such  Governor  of  the  State  and  was  guilty  of 
bribing  witnesses,  and  of  a  violation  of  section  2440  of  the  Penal 
Law  of  said  State,  in  that,  while  a  certain  committee  of  the 
L^islature  of  the  State  of  New  York  named  by  a  concurrent 
resolution  of  said  Legislature  to  investigate  into,  ascertain,  and 
report  at  an  extraordinary  session  of  the  Legislature  then  in 
session,  upon  all  expenditures  made  by  any  candidate  voted  for 
at  the  last  preceding  election  by  the  electors  of  the  whole  State, 
and  upon  all  statements  filed  by  and  on  behalf  of  any  such  candi- 
date for  moneys  or  things  of  value  received  or  paid  out  in  aid  of 
his  election,  and  their  compliance  with  the  present  requirements 
of  law  relative  thereto — while  such  committee  was  conducting 
such  investigation,  and  had  full  authority  in  the  premises,  he, 
the  said  William  Sulzer,  in  the  months  of  July  and  August,  1913, 
fraudulently  iaduced  one  Louis  A.  Sarecky,  one  Frederick  L. 
Colwell,  and  one  Melville  B.  Fuller,  each,  to  withhold  true  testi- 
mony from  said  committee,  which  testimony  it  was  the  duty  of 
said  several  persons  named  to  give  to  said  committee  when  called 
before  it,  and  which,  under  said  inducements  of  said  William 
Sulzer,  they  and  each  of  them  refused  to  do. 

That,  in  so  inducing  such  witnesses  to  withhold  such  true  testi- 
mony from  said  committee,  the  said  William  Sulzer  acted  wrongs 
fully  and  wilfully  and  corruptly,  and  was  guilty  of  a  violation 
of  the  statutes  of  the  State  and  of  a  felony,  to  the  great  scandal 
and  reproach  of  the  said  Governor  of  the  State  of  New  York. 

Abtiolb  IV 

That  the  said  William  Sulzer,  then  being  the  Governor  of  the 
State  of  New  York,  unmindful  of  the  duties  of  his  office,  and  in 
violation  of  his  oath  of  office,  was  guilty  of  mal  and  corrupt  con- 
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duct  in  his  office  as  such  Governor  of  the  State  and  was  guilty 
of  sappressing  evidence  and  of  a  violation  of  section  814  of  the 
Penal  Law  of  said  State,  in  that,  while  a  certain  committee  of 
the  legislature  of  the  State  of  New  York  named  by  a  concurrent 
resolution  of  said  Legislature  to  investigate  into,  ascertain,  and 
report  at  an  extraordinary  session  of  the  L^islature  then  in 
session,  upon  all  expenditures  made  by  any  candidate  voted  for  at 
the  last  preceding  election  by  the  electors  of  the  whole  State,  and 
upon  all  statements  filed  by  and  on  behalf  of  any  such  candidate 
for  moneys  or  things  of  value  received  or  paid  out  in  aid  of  his 
election,  and  their  compliance  with  the  present  requirements  of 
law  relative  thereto  —  while  such  committee  was  conducting  such 
investigation  and  had  full  authority  in  the  premises,  he,  the  said 
William  Sulzer,  practised  deceit  and  fraud  and  used  threats  and 
menaces,  with  intent  to  prevent  said  committee  and  the  people  of 
the  State  from  procuring  the  attendance  and  testimony  of  certain 
witnesses,  to  wit:  Louis  A.  Sarecky,  Frederick  L.  Colwell  and 
Melville  B.  Fuller,  and  all  other  persons,  and  with  intent  to 
prevent  said  persons  named,  and  all  other  persons,  severally,  they 
or  many  of  them  having  in  their  possession  certain  books,  papers 
and  other  things  which  might  or  would  be  evidence  in  thQ 
proceedings  before  said  committee,  and  to  prevent  such  persons 
named  and  all  other  persons,  they,  severally,  being  cognizant  of 
facts  material  to  said  investigation  being  had  by  said  committee, 
from  producing  or  disclosing  the  same,  which  said  several  wit- 
nesses named,  and  many  others,  failed  and  refused  to  do. 

That,  in  thus  practising  deceit  and  fraud  and  using  threats 
and  menaces  as,  and  with  the  intent,  aforesaid,  and  upon  the 
persons  before  named,  the  said  William  Sulzer  acted  wrongfully 
and  wiKuUy  and  corruptly  and  was  guilty  of  a  misdemeanor,  to 
the  great  scandal  and  reproach  of  the  Governor  of  the  State  of 
Kew  York. 

Abtiole  V 

That  the  said  William  Sulzer,  then  being  the  Governor  of  the 
State  of  New  York,  unmindful  of  the  duties  of  his  office,  and 
in  violation  of  his  oath  of  office,  was  guilty  of  mal  and  corrupt 
conduct  in  his  office  as  such  Governor  of  the  State  and  was 
gnilty  of  preventing  and  dissuading  a  witness  from  attending 
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under  a  subpoena  in  violation  of  section  2441  of  the  Penal  Law 
of  said  State,  in  that,  while  a  certain  committee  of  the  Legislature 
of  the  State  of  New  York  named  by  a  concurrent  resolution  of 
said  L^islature  to  investigate  into,  ascertain,  and  report  at  an 
extraordinary  session  of  the  L^islature  then  in  session  upon  all 
expenditures  made  by  any  candidate  voted  for  at  the  last  pre- 
ceding election  by  the  electors  of  the  whole  State,  and  upon  all 
statements  filed  by  and  on  behalf  of  any  such  candidate,  for 
moneys  or  things  of  value  received  or  paid  out  in  aid  of  his 
election,  and  their  compliance  with  the  present  requirements  of 
law  relative  thereto  —  while  such  committee  was  conducting  such 
investigation  and  had  full  authority  in  the  premises,  he,  the  said 
William  Sulzer,  wiKully  prevented  and  dissuaded  a  certain  wit- 
ness, to  wit :  Frederick  L.  Colwell,  who  had  been  duly  summoned 
or  subpoenaed,  to  attend  as  a  witness  before  said  committee  here- 
inbefore named  for  the  8th  day  of  August,  1913,  from  attending 
pursuant  to  said  summons  or  subpoena. 

That,  in  so  preventing  or  dissuading  said  Frederick  L.  Colwell, 
who  had  thus  been  duly  summoned  or  subpoenaed  to  appear  be- 
fore said  committee  on  said  day  named,  from  attending  before 
said  committee  pursuant  to  said  summons  or  subpoena,  the  said 
William  Sulzer  acted  wrongfully  and  wilfully  and  corruptly  and 
was  guilty  of  a  violation  of  the  statutes  of  the  State  and  of 
section  2441  of  the  Penal  Law,  and  was  guilty  of  a  misdemeanor, 
to  the  great  scandal  and  reproach  of  the  Governor  of  the  State  of 
New  York. 

Abtiolb  VI 

That  the  said  William  Sulzer,  now  Governor  of  Hie  State  of 
New  York,  was  duly  and  regularly  nominated  by  the  Democratic 
party  of  said  State  as  its  candidate  for  Gt>vemor,  at  a  r^akiT 
convention  of  said  party  held  in  tiie  city  of  Syracuse,  on  or 
about  the  1st  day  of  October,  1912,  such  nomination  having  been 
made  on  or  about  the  2d  day  of  October,  1912,  and  he  was,  there- 
after, until  the  5th  day  of  November,  1912,  when  he  was  elected 
to  such  office  of  Gorvemor,  such  candidate  of  said  party  for  said 
office. 

That  being,  and  while,  such  candidate  for  said  office  .of 
Governor,  various  persons  contributed  and  delivered  money,  and 
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checks  representing  money,  to  him,  said  William  Sulzer,  to  aid 
his  election  to  said  office  of  Governor^  and  in  connection  with 
sach  election;  that  said  money  and  checks  were  thus  contributed 
and  delivered  to  said  William  Sulzer  as  bailee,  agent,  or  trustee, 
to  be  used  in  paying  the  expenses  of  said  election  and  for  no 
other  purpose  whatever;  that  the  said  William  Sulzer,  with  the 
intent  to  appropriate  the  said  money  and  checks  representing 
money,  thus  contributed  and  delivered  to  him  as  aforesaid,  to  his 
own  use,  having  the  same  in  his  possession,  custody,  or  control 
as  bailee,  agent,  or  trustee  as  aforesaid,  did  not  apply  the  same 
to  the  uses  for  which  he  had  thus  received  them,  but  converted  the 
same  and  appropriated  them  to  his  own  use  and  used  the  same, 
or  a  large  part  thereof,  in  speculating  in  stocks,  through  brokers 
operating  on  the  ^ew  York  Stock  Exchange,  and  thereby  stole 
such  money  and  checks  and  was  guilty  of  larceny. 

That  among  such  money  and  checks  thus  stolen  by  said  Wil- 
liam Sulzer  was  a  check  of  Jacob  H.  Schiff  for  $2,500 ;  a  check 
of  Abram  I.  Elkus  for  $500;  a  check  of  William  F.  McCombs 
for  $500 ;  a  check  of  Henry  Morgenthau  for  $1,000 ;  a  check  of 
John  Lynn  for  $500;  a  check  of  Theodore  W.  Myers  for  $1,000 ; 
a  check  of  Lyman  A,  Spalding  for  $100 ;  a  check  of  Edward  F. 
O'Dwyer  for  $100 ;  a  check  of  John  W.  Cox  for  $300 ;  a  check  of 
I  rank  V.  Strauss  Co.  for  $1,000;  a  check  of  John  T.  Dooling 
for  $1,000;  and  cash,  aggregating  $32,850. 

That  in  so  converting  and  appropriating  said  money  and  checks 
to  his  own  use,  the  said  William  Suker  did  not  act  as  required  by 
i  law,  but  did  act  wrongfully  and  wilfully  and  corruptly,  and  was 

\  gnilty  of  a  violation  of  sections  1290  and  1294  of  the  Penal  Law, 

and  of  grand  larceny,  and  the  same  was  done  for  the  purpose  of 
concealing,  and  said  action  and  omission  of  said  William  Sulzer 
did  conceal,  the  names  of  persons  who  had  contributed  funds  in 
aid  of  his  election  and  defeated  the  purposes  of  the  provisions 
of  the  statute  which  required  such  publication  that  the  people 
might  know  whether,  or  not,  said  Governor,  after  he  had  taken 
office,  was  attempting  to  reward  persons  who  had  so  contributed 
in  aid  of  his  election,  by  bestowing  official  patronage,  or  favors, 
upon  them,  and  thereafter,  having  taken  the  oath  as  Governor  of 
the  State  of  New  York  and  proceeded  to  perform  the  duties 
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thereof,  the  said  appropriation  to  his  own  use,  and  his  larceny 
of  the  same,  caused  great  scandal  and  reproach  of  the  Oovemor 
of  the  State  of  Kew  York. 

Abticub  VII 

That  the  said  William  Sulzer,  then  being  the  Governor  of  the 
State  of  New  York,  unmindful  of  the  duties  of  his  office,  and  in 
violation  of  his  oath  of  office,  was  guilty  of  mal  and  corrupt  con- 
duct in  his  office  as  such  Governor  of  the  State,  and  was  guilty  of 
the  corrupt  use  of  his  position  as  such  Governor,  and  of  the 
authority  of  said  position,  and  of  a  violation  of  section  775  of 
the  Penal  Law  of  said  State,  in  that,  while  holding  a  public 
office,  to  wit :  the  office  of  Governor,  he  promised  and  threatened 
to  use  such  authority  and  influence  of  said  office  of  Governor  for 
the  purpose  of  affecting  the  vote  or  political  action  of  certain 
public  officers;  that  among  such  public  officerg  to  whom  the  said 
William  Sulzer  promised,  or  threatened,  to  use  his  authority  and 
influence  as  Governor,  for  the  purpose  of  affecting  their  votes, 
said  persons  to  whom  such  promises  or  threats  were  made  were, 
Hon.  S.  G.  Prime,  Jr.,  a  member  of  Assembly  for  the  county 
of  Essex  for  the  year  1913,  the  promise  being  that  if  said  Prime 
would  vote  for  certain  legislation  in  which  said  William  Sulzer 
was  interested  and,  as  Governor,  was  pressing  to  passage,  he,  said 
Sulzer,  would  sign  a  bill  that  had  already  passed  the  Legislature 
and  was  pending  before  him,  reappropriating  the  sum  of  about 
$800,000  for  the  construction  of  roads  in  said  county  of  Essex 
and  counties  adjoining  thereto,  the  said  Governor  at  the  time 
of  said  promise  well  knowing  that  the  said  Assemblyman  S.  G. 
Prime,  Jr.,  was  desirous  of  having  said  bill  for  said  appropria- 
tion for  roads  signed  by  the  Governor. 

Hon.  Thaddeus  C.  Sweet,  a  member  of  Assembly  for  the 
county  of  Oswego  for  the  year  1913,  the  threat  being  that  if  the 
said  Sweet  did  not  vote  for  certain  legislation  in  which  said 
William  Sulzer  was  interested  and,  as  Governor,  was  pressing  to 
passage,  he,  said  Sulzer,  would  veto  a  bill  that  had  already 
passed  the  Legislature  and  was  pending  before  him,  appropriat- 
ing certain  moneys  for  the  construction  of  a  bridge  in  said  county 
of  Osw^o,  the  said  Governor  at  the  time  of  said  threat  well 
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knowing  that  the  said  Assembljman  ThaddeiiB  C.  Sweet  was 
desirons  of  having  said  bill  for  said  appropriation  signed. 

That  in  so  nsing  the  position  and  authority  of  the  office  of 
Governor  ihe  said  William  Sulzer  acted  wrongfully  and  wilfully 
and  corruptly  and  was  guilty  of  a  violation  of  the  statutes  of  the 
State,  and  of  section  775  of  the  Penal  Law,  and  of  a  felony,  to 
the  great  scandal  and  reproach  of  the  Governor  of  the  State  of 
New  York. 

Abticlx  VIII 

That  the  said  William  Sulzer,  then  Governor  of  the  State  of 
New  York,  unmindful  of  the  duties  of  his  office,  and  in  violation 
of  his  oath  of  office,  was  guilty  of  mal  and  corrupt  conduct  in  his 
office  as  such  Governor  of  the  State,  and  was  guilty  of  the  corrupt 
use  of  his  position  as  such  Governor,  and  of  the  authority  of  said 
position,  and  of  a  violation  of  section  775  of  the  Penal  Law  of  said 
State,  in  that^  while  holding  a  public  office,  to  wit :  the  office  of 
Governor,  he  corruptly  used  his  authority,  or  influence,  as  such 
Governor  to  affect  the  current  prices  of  securities  listed  and  selling 
on  the  'Kew  York  Stock  Exchange,  in  some  of  which  securities  he 
was  at  the  time  interested  and  in  which  he  was  speculating,  carry- 
ing, buying  or  selling,  upon  a  margin  or  otherwise,  by  first  urging, 
recommending  and  pressing  for  passage  legislation  affecting  the 
business  of  the  New  York  Stock  Exchange  and  the  prices  of 
securities  dealt  in  on  said  exchange,  which  legislation  he  caused 
to  be  introduced  in  the  Legislature,  and  then  by  withdrawing  or 
attempting  to  withdraw  from  the  consideration  of  the  Legislature 
such  legislation  which  was  then  pending  therein  —  all  the  time 
concealing  his  identity  in  said  transactions  by  subterfuge. 

That,  in  so  using  the  position  and  authority  of  the  office  of 
Governor,  the  said  William  Sulzer  acted  wi:ongfully  and  wilfully 
«nd  corruptly  and  was  guilty  of  a  violation  of  the  statutes  of  the 
State,  and  of  section  775  of  the  Penal  Law,  and  of  a  felony,  to 
the  great  scandal  and  reproach  of  the  Governor  of  the  State  of 
New  York. 

And  the  said  Assembly  saving  to  themselves  by  protestation  the 
liberty  of  exhibiting  any  other  articles  of  impeachment  against 
the  said  William  Sulzer,  Governor  as  aforesaid,  and  also  of 
replying  to  the  answers  which  he  may  make  to  the  impeachment 
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aforesaid^  and  of  offering  proof  of  the  said  matters  of  impeach 
ment,  do  demand  that  the  said  William  Sulzer,  Governor  as 
aforesaid,  be  put  to  answer  all  and  every  of  the  said  matters,  and 
that  such  proceedings,  trial  and  judgment  may  be  thereunder  had 
and  given  as  are  conformable  to  the  Constitution  and  Laws  of 
the  State  of  New  York;  and  the  said  Assembly  are  ready  to 
offer  proof  of  the  said  matters  at  such  time  as  the  honorable 
Court  for  the  Trial  of  Impeachment  may  order  and  appoint. 

Albany,  New  York,  August  13,  1918. 

Aaron  J.  Levy 
Patrick  J.  McMahon 
Abraham  Greenberg 
William  J.  Gillbn 
Theodore  Hackett  Ward 
Joseph  V.  Fitzgerald 
Tracy  P.  Madden 
Thomas  K.  Smith 
Herman  F.  Schnirel 
Attest  : 

Alfred  E.  Smith, 

Speaker 

George  R.  Van  Namee, 

Clerk 

The  President. —  What  answer  does  the  respondent  interpose 
to  the  articles  presented  by  the  Assembly  ? 

Mr.  Herrick. —  May  it  please,  Mr.  President,  we  filed  a  notice 
of  special  appearance  for  the  purpose  of  reserving  to  ourselves 
the  right  of  making  certain  objections,  which  Mr.  Marshall  will 
now  present. 

Mr.  Marshall. —  May  it  please  the  Court:  The  above  named 
respondent,  William  Sulzer,  now  comes  and  appears  specially  for 
the  purpose  of  moving  this  honorable  Court  to  dismiss  the  pro- 
ceedings instituted  by  the  Assembly  of  the  State  of  New  York 
for  his  impeachment,  on  the  ground  that  the  said  proceedings  are 
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intliout  jurisdiction  and  null,  void  -and  of  no  effect,  and  in  support 
of  said  motion  the  respondent  allies : 

He  was  duly  elected  Governor  of  the  State  of  New  York  at  the 
general  election  held  in  November,  1912.  He  entered  upon  the 
performance  of  the  duties  of  his  office  on  January  1,  1918,  having 
taken  the  constitutional  oath  of  office. 

The  regular  session  of  the  Legislature  of  1913  began  on  the 
first  Wednesday  of  January,  1913,  and  adjourned  sine  die  on  May 
3, 1913. 

On  May  8,  1913,  the  respondent,  as  Governor  of  the  State  of 
New  York,  by  proclamation  made  in  due  form  and  pursuant  to 
the  Constitution  and  statutes  of  said  State  in  such  case  made  and 
provided,  directed  the  Legislature  of  the  State  of  New  York,  to 
wit,  the  Senate  and  Assembly  of  said  State,  to  convene  in  extra- 
ordinary session,  at  the  Capitol,  at  Albany,  New  York,  on  Juno 
16,  1913,  at  8.30  o'clock  in  the  evening  of  that  day. 

Pursuant  to  said  proclamation,  the  L^islature  of  the  State  of 
New  York,  to  wit,  the  Senate  and  Assembly,  duly  convened  at  the 
Capitol,  at  Albany,  New  York,  in  extraordinary  session,  at  the 
time  named  in  said  proclamation,  and  remained  in  extraordinary 
session,  for  the  transaction  of  legislative  business,  until  July  23, 
1913,  when,  by  concurrent  resolution,  alleged  to  have  been  adopted 
by  a  majority  of  the  members  duly  elected  to  each  branch  of  the 
L^slature,  but,  as  respondent  is  informed  and  believes,  in  fact 
by  the  vote  of  less  than  a  majority  of  the  members  of  each  of  said 
branches  of  the  Legislature,  the  Senate  and  Assembly,  respectively, 
undertook  to  adjourn  until  the  evening  of  August  11,  1913,  at 
which  time  they  respectively  again  convened,  at  the  Capitol,  in 
the  city  of  Albany,  and  thereafter,  at  5  o'clock  in  the  morning  of 
August  13,  1913,  by  a  vote  of  seventy-nine  (79)  of  its  members, 
the  Assembly  undertook  to  impeach  the  respondent,  and  thereupon, 
on  the  same  day,  preferred  against  the  respondent,  to  the  Senate 
of  the  State  of  New  York,  the  articles  of  impeachment  for  the 
trial  of  which  this  Court  has  been  convoked. 

Neither  in  the  proclamation  of  the  respondent,  as  jGovemor  of 
the  State  of  New  York,  by  which  the  extraordinary  session  of  the 
Legislature  was  convened,  nor  in  any  message,  communication,  or 
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otherwise,  did  the  respondeoit  recommend  to  the  Legislature  of  the 
State  of  "New  York,  or  to  its  Assembly,  the  subject  of  his  impeach- 
ment,  or  the  consideration  of  any  charges  against  h\m^  or  the 
taking  of  any  action  with  respect  to  his  impeachment^  or  with 
respect  to  any  charges  presented  against  him,  in  any  manner 
whatsoever. 

The  Legislature  and  the  several  branches  thereof,  to  wit^  the 
Senate  and  Assembly,  were  convened  in  extraordinary  session, 
solely  for  the  purpose  of  taking  action  on  various  subjects  which 
were  recommended  to  them,  respectively,  for  consideration  by  the 
respondent,  none  of  which  subjects  included  his  impeachment,  or 
the  consideration  of  any  charges  presented  against  him. 

Prior  to  the  adoption  by  the  Assembly  of  the  State  of  New  York 
of  the  articles  of  impeachment  against  the  respondent,  and  the 
consideration  of  the  subject  of  his  impeachment,  no  notice  whatr 
soever  was  given  to  the  respective  members  of  the  said  Assembly, 
that  the  subject  of  the  impeachment  of  the  respondent,  or  the 
consideration  of  charges  against  him,  would  be  taken  up  at  the 
alleged  adjourned  session  beginning  on  August  11,  1913,  or  at 
any  other  time. 

There  were  absent  at  said  adjourned  session,  and  at  the  time 
when  the  subject  of  the  impeachment  of  the  respondent  was  under 
consideration,  and  was  voted  upon,  twenty-six  (26)  members  of 
the  Assembly,  to  none  of  whom  was  there  given  any  notice  of 
said  proposed  action.  In  consequence  whereof,  the  respondent 
was  deprived  of  the  benefit  and  advantage  of  the  attendance  at 
said  time,  of  the  said  members  of  the  Assembly  who  were  thus 
absent,  and  had  not  received  notice  as  aforesaid  of  the  proceed- 
ings with  respect  to  his  impeachment. 

By  reason  of  the  premises,  the  action  taken  by  the  Assembly 
with  respect  to  the  impeachment  of  the  respondent  was  without 
constitutional  authority,  and  the  articles  of  impeachment  which 
the  Assembly  preferred  against  the  respondent  to  the  Senate,  were 
null,  void  and  of  no  effect,  and  the  proceedings  which  are  now 
before  this  tribunal  for  trial  do  not  constitute  due  process  of  law, 
and  are  in  violation  of  the  provision  of  the  Constitution  of  the 
State  of  New  York  and  of  the  Fourteenth  Amendment  to  the  Con- 
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8titation  of  the  United  States,  and  this  Court  is  ndthout  jurisdic- 
tion to  entertain  or  determine  the  same. 

Wherefore,  the  respondent  prajs  for  a  dismissal  of  the  said 
piooeeding& 

The  Presid^it — The  Court  desires  to  ask  the  honorable 
managers  of  the  Assembly  whether  they  intend  to  take  issue  on  the 
facts  stated  in  that  special  appearance,  not  on  the  conclusions. 
Of  course,  this  Court  is  not  expected  to  proceed  with  the  technical 
attitude  which  is  required  in  ordinary  litigation  but  it  would 
.  seem  to  be  much  better  if  we  could  get  the  issue  narrowed  down  as 
far  as  possible. 

Senator  CarswelL —  Mr.  President,  before  the  Court  adjourns, 

1  would  like  to  move  the  adoption  of  the  following  resolution: 

^'Hesolved,  that  the  members  of  the  Senate  assemble  in 
the  Senate  lobby  promptly  at  the  time  appointed  for  the  open- 
ing of  court  at  each  session  and  there  await  the  arrival  of  the 
members  of  the  Court  of  Appeals,  and  enter  together  the 
court  room  set  aside  for  the  Court  for  the  Trial  of  Impeach- 
ments." 

The  President —  I  suppose  the  purport  of  the  resolution  is  to 
proceed  into  the  court  room  before  its  convening  in  the  maimer 
usually  adopted  in  other  courts.  All  those  in  favor  of  the  motion 
please  say  aya 

The  motion  was  unanimously  carried. 

Thereupon,  at  12.25  o'clock  p.  m.  the  Court  took  a  recess  until 

2  p.  m. 
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AFTERNOON  SESSION 

Pursuant  to  adjournment,  the  Court  convened  at  2  p.  m. 

The  roll  call  showing  a  quorum  to  be  present^  Court  was  duly 
opened. 

Mr.  Brackett. —  If  the  Court  please,  we  ,will  have  our  replica- 
tion here  in  just  a  /noment. 

Mr.  Stanchfield. — 1£  the  Court  please,  the  form  of  the  pleas 
to  the  jurisdiction  interposed  by  the  respondent  necessitates  upon 
the  part  of  the  board  of  managers  the  interposition  of  a  replica- 
tion. We  had  not  the  time  during  the  recess  hour  to  complete 
it  and  it  will  be  here  in  a  few  minutes,  but  in  order  to  expedite 
this  proceeding  I  will  call  attention  to  those  allegations  in  the 
pleas  to  the  jurisdiction  which  are  traversed  by  the  board  of 
managers:     The  first  allegation  is  a  conclusion  of  law  as  follows: 

"  William  Sulzer  now  comes  and  appears  specially  for  the 
purpose  of  moving  this  honorable  Court  to  dismiss  proceed- 
ings instituted  by  the  Assembly  of  the  State  of  New  York  for 
his  impeachment  on  the  ground  that  the  said  proceedings  are 
without  jurisdiction  and  null,  void  and  of  no  effect." 

That  we  deny. 

The  allegation  as  to  the  election  of  the  Governor  is  admitted. 

Likewise  the  allegation  to  the  general  effect  that  by  proclama- 
tion in  due  form  and  pursuant  to  the  Constitution  he  dir^ted  the 
Legislature  of  the  State  of  New  York  to  convene  in  extraordinary 
session  at  the  Capitol  at  Albany  on  June  16th.  Then  follows  this 
all^ation : 

"  Pursuant  to  said  proclamation  the  Legislature  of  the 
iSftate  of  New  York,  to  wit,  the  Senate  and  Assembly,  duly 
convened  at  the  Capitol  at  Albany,  New  York,  in  extra- 
ordinary session  at  the  time  named  in  said  proclamation 
and  remained  in  extraordinary  session  for  the  transaction 
of  legislative  business  until  July  23,  1913,  when,  by  concur- 
rent  resolution,  alleged  to  have  been  adopted  by  a  majority 
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of  the  members  duly  elected  to  each  branch  of  the  Legisla- 
ture^ but  as  respondent  is  informed  and  believes,  in  fact 
the  vote  of  less  than  a  majority  of  the  members  of  each  of 
said  branches  of  the  Legislature,  the  Senate  and  Assembly, 
respectively,  undertook  to  adjourn  until  the  evening  of  August 
11,  1913,  at  which  time  they  respectively  again  convened 
at  the  Capitol  in  the  city  of  Albany,  and  thereafter,  at  5 
o'clock  in  the  morning  of  August  13,  1913,  by  a  vote  of  79 
of  its  members  the  Assembly  undertook  to  impeach  the  re- 
spondent and  thereupon,  on  the  same  day,  preferred  against 
the  respondent,  to  the  Senate  of  the  State  of  New  York,  the 
articles  of  impeachment  for  the  trial  for  which  this  Court 
has  been  convoked." 

We  interpose  a  denial  in  effect  that  that  concurrent  resolution 
for  adjournment  was  not  regularly  passed.  We  traverse  the 
all^ation  and  contend  that  it  was  regularly  passed. 

The  next  allegation  to  the  effect  that  there  was  nothing  in  the 
proclamation  of  the  Governor  authorizing  the  special  session  to 
consider  his  impeachment  is  admitted  by  not  being  denied. 

I  think,  if  the  Presiding  Judge  please,  I  will  follow  the  course 
I  have  adopted  instead  of  commencing  now  to  read  the  replication. 

The  nest  allegation  is  to  the  effect  that  the  Legislature  and  the 
several  branches  thereof,  to  wit,  the  Senate  and  Assembly,  were 
convened  in  extraordinary  session  solely  for  the  purpose  of  taking 
action  on  subjects  which  were  recommended  to  them  respectively 
for  eonsideration  by  the  respondent,  none  of  which  subjects 
included  his  impeachment  or  the  consideration  of  any  charges  pre- 
sented against  him. 

We  traverse  the  allegation  that  it  convened  solely  for  the  pur- 
poses indicated  in  the  message  by  which  he  brought  them  together. 

The  President. —  By  that  do  you  mean  to  raise  any  other  than 
questions  of  law? 

Mr.  Stanchfield. —  That  raises  simply,  sir,  the  legal  question  as 
to  whether,  being  in  session  under  the  call,  it  had  other  power  to 
act 
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The  President —  But  the  fact  that  there  was  no  allufiion  to  the 
subject  matter,  that  is  conceded. 

Mr.  Stanchfield. —  Yes,  sir. 

The  next  all^ation  to  the  general  effect  that  no  notice  whatever 
was  given  to  the  respective  members  of  the  Assembly  that  the 
subject  of  the  impeachment  of  the  respondent  or  the  considera- 
tion of  charges  against  him  would  be  taken  up  at  the  allied 
session  beginning  August  11,  1913,  or  at  any  time,  we  deny. 

The  next  allegation  that  there  were  absent  at  said  adjourned 
session  at  the  time  when  the  subject  of  the  impeachment  of  the 
respondent  was  under  consideration,  and  was  voted  upon,  twenty- 
six  members  of  the  Assembly,  to  none  of  whom,  was  there  given 
any  notice  of  said  proposed  action,  we  likewise  deny. 

Mr.  Marshall. —  May  I  interpose  to  ask  you  whether  you  mean 
the  whole  or  only  the  last  part 

Mr.  Stanchfield. —  We  deny  the  latter  part  of  that,  technically 
speaking. 

Mr.  Marshall. —  That  stands  like  a  negative  pregnant,  so  I  want 
to  know  what  you  do  deny. 

Mr.  Stanchfield. —  The  latter  part  of  it 

Mr.  Marshall. —  The  latter  part  of  it  You  admit  there  were 
twenty-six  absentees. 

Mr.  Stanchfield. —  I  think  that  is  correct  I  want  to  say  to 
counsel  in  making  these  denials  or  admissions,  if  there  is  any 
mistake  in  the  record  we  would  ask  permission  to  correct  it,  be- 
cause the  time  has  been  very  short  to  prepare  the  replication. 

The  President —  Each  side  shall  be  granted  most  liberally  the 
right  of  amendment. 

Mr.  Stanchfield. —  The  conclusion  of  law  that  by  reason  of 
the  premises  the  action  taken  by  the  Assembly  with  respect  to 
the  impeachment  of  the  respondent  was  without  constitutional 
authority,  is  denied ;  and  we  file,  Mr.  President,  with  the  Court 
the  formal  replication. 
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Eeplicatian  filed,  as  follows: 

STATE  OF  NEW  YORK 

IN  THE 

OOXJRT  FOR  THE  TRIAL  OF  TMPEACfBMENTa 


Thb  People  of  the  State  of  New  | 
York 

iigainst 

WlLULAJf    SxTLZSRy    GoVEBNOR    OF    THE 

State  of  New  York 


The  managers  om  the  part  of  the  Assemhly,  having  considered 
the  plea  of  the  respondent  to  the  jurisdiction  of  this  Court,  say 
that  it  is  not  true  that  the  proceedings  now  pending  before  this 
Court  are  without  jiurisdiction;  or  null  or  void,  or  of  no  effect,  and 
protest  that  this  proceeding  should  not  be  dismissed,  as  prayed  for 
by  said  respondent. 

The  managers  on  the  part  of  the  AssemUy  allege  that  this 
Court  has  jurisdiction  to  try  the  respondent,  under  the  articles  of 
impeachment  heretofore  filed  with  this  Court,  and  served  upon  the 
respondent;  that  the  said  articles  of  impeachment  were  duly  and 
p^ularly  adopted  by  the  Assembly  of  the  State  of  New  York. 

And  said  managers  say  further  that  it  is  not  true,  as  alleged 
in  the  respondent's  plea,  that  a  concurrent  resolution  adopted  by 
the  Legislature  of  the  State  of  New  York  on  July  23,  1918,  pro- 
viding that  said  Legislature  then  stand  adjourned  until  the  11th 
day  of  August,  1913,  was  not  adopted  by  a  majority  of  the 
members  duly  elected  to  each  branch  of  the  Legislature,  but  that, 
on  the  contrary,  said  concurrent  resolution  was  duly  adopted  by 
a  majority  of  the  members  duly  elected  to  each  branch  of  said 
Legislature,  and  that  pursuant  to  said  concurrent  resolution  said 
L^slature  regularly,  duly  and  lawfully  reconvened  on  said  11th 
day  of  August,  1913. 

And  the  managers  aforesaid  furdier  say  that  it  is  not  true  that 
the  several  branches  of  the  Legislature  of  the  State  of  New  York 
were  convened  in  said  extraordinary  session  solely  for  the  purpose 
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of  taking  action  on  various  subjects  which  were  recommended  to 
them  for  consideration  by  the  respondent  as  Qovemor  of  the  State 
of  New  York,  and  said  managers  say  that  on  said  I3th  day  of 
August,  1913,  when  the  Assembly  impeached  the  respondent 
herein,  and  when  said  articles  of  impeachment  were  adopted,  the 
said  Assembly  was  duly,  regularly  and  lawfully  convened  and  in 
session,  and  that  the  resolution  impeaching  the  respondent  and  said 
articles  of  impeachment  were  duly,  regularly  and  lawfully  adopted 
by  a  majority  of  all  of  the  members  elected  to  said  Assembly. 

And  the  managers  on  the  part  of  the  Assembly  do  further  say 
that  it  is  not  true  that  no  notice  was  given  to  the  members  of  the 
Assembly,  prior  to  the  adoption  by  the  said  Assembly  of  said 
articles  of  impeachment,  that  the  subject  of  the  impeachment  of  the 
respondent,  or  the  consideration  of  charges  against  him,  would  be 
taken  up  at  the  session  of  said  Assembly  beginning  on  August  11, 
1913,  or  at  any  other  time. 

And  the  managers  do  further  say  that  it  is  not  true  that  at  the 
time  that  the  subject  of  the  impeachment  of  the  respondent  was 
under  consideration  and  was  voted  upon,  there  were  absent  about 
twenty-six  members  of  the  Assembly,  to  none  of  whom  any  notice 
of  said  proposed  action  was  given. 

And  the  managers  on  the  part  of  the  Assembly  do  further  say 
that  it  is  not  true  that  the  impeachment  of  the  respondent  by  the 
Assembly  as  aforesaid  was  without  constitutional  authority,  and 
that  the  articles  of  impeachment  preferred  against  the  respondent 
were  null,  void  and  of  no  effect,  and  that  the  proceedings  now 
before  this  Court  do  not  constitute  due  process  of  law  and  are  in 
violation  of  the  provision  of  the  Constitution  of  the  State  of  New 
York,  and  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  and  that  this  Court  is  without  jurisdiction  to  enter- 
tain or  to  determine  the  same,  but  that  the  said  managers  say  that 
the  action  taken  by  the  Assembly  with  respect  to  the  impeach- 
ment of  the  respondent  and  each  and  every  step  therein  taken  and 
adopted  by  said  Assembly,  was  taken  pursuant  to  the  provisions 
of  the  Constitution  of  the  State  of  New  York,  and  was  regular 
and  lawful  in  every  particular  and  within  the  jurisdiction  of  the 
said  Assembly,  and  that  said  articles  of  impeachment  preferred 
against  the  respondent  are  legal  and  in  full  force  and  effect,  and 
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that  none  of  the  proceedings  before  said  Assembly  resulting  in 
the  impeachment  of  the  respondent  and  the  preferring  of  articles 
of  impeachment  to  the  Senate  either  constitutes  a  violation  of  the 
provisions  of  the  Constitution  of  the  State  of  New  York,  or  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
or  of  any  provision  of  said  CcHistitution  and  said  managers  do 
say  that  this  Court  has  fuU  jurisdiction  in  the  matter  to  entertain 
and  determine  the  same. 

And  the  managers  on  the  part  of  the  said  Assembly  reserve  to 
themselves  all  objections  to  the  insufficiency  of  the  matters  alleged 
in  said  plea  for  that  the  same,  as  alleged,  do  not  constitute  any 
lawful  or  valid  reason  why  this  Court  should  not  entertain  and 
determine  this  proceeding  or  any  defense  to  said  articles  of  im- 
peachment or  any  objection  to  the  sufficiency  of  the  impeachment. 

Dated,  Albany,  N.  T.,  September  19,  1913. 

(Sig.) 
Altok  B.  Pabksr  Aabon  J.  Levy 

Edoab  T.  Bsackbtt  Patbick  J.  MoMahon 

Jojax  B.  Stakchfieij>  Abraham  Gbbenbsbo 

EuoENB  Lamb  Bighabds  William  J.  Gillbk, 

IsmoB  J.  Kbbsel  Thbodobb  Hackbtt  Ward 

Hjbam  C.  Todd  Joseph  V.  Fitzoebald^ 

Cmmsel  to  the  Managers         Tracy  P.  Madden 

Thomas  K.  Smith 
Herman  F.  Sghnirel 

Managers 

Mr.  Marshall. —  May  it  please  the  Court:  As  I  read  this  repli- 
cation, the  only  denial  practically  is  the  denial  first  that  there 
was  not  an  adjournment  on  the  23d  of  July,  1913,  to  August  11, 
1913,  by  the  vote  of  a  majoritjr  of  each  of  the  two  houses,  and 
then  the  second  denial,  as  to  the  giving  of  notice  to  the  members 
of  the  Assembly  of  the  fact  that  the  subject  of  the  articles  of 
impeachment  would  be  considered  at  the  session  of  the  Assembly 
b^inning  on  the  evening  of  August  11,  1913. 

8 
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The  only  point  as  to  which  it  might  be  necessary  to 
present  proof,  therefore,  wonld  be  the  proposition  as  to  the  giving 
of  notice  to  the  various  members  of  the  Assembly. 

I  think  that  we  will  probably  be  able  to  agree  as  to  the  facts 
between  now  and  Monday. 

I  would  therefore,  with  the  reservation  of  the  privil^e  if  we 
desire  to  do  so,  either  stipulate  the  facts  or  swear  a  witness 
to  show  what  notice,  if  any,  was  given,  state  that  we  will  be  pre- 
pared to  argue  the  case  upon  the  pleadings  as  they  have  been 
interposed. 

The  President. —  If  the  President  is  correct  in  his  recollection, 
with  that  exception  the  only  issue  of  fact  between  you  is  the 
adjournment  of  the  Legislature. 

Mr.  Marshall. —  Yes,  and  the  matter  of  notice. 

The    President. —  Yes.     Now,    you    accept   their    statements 

Mr.  Marshall. —  I  shall  not  take  issue  upon  the  statement  as 
to  the  vote  by  which  there  was  an  adjournment  from  the  23d  of 
July  until  the  11th  of  August.  I  do,  however,  wish  to  reserve 
the  privilege  of  interposing  evidence  as  to  the  character  of 
notice,  if  any,  that  was  given  by  the  Assembly,  or  given  to  the 
members  of  the  Assembly,  that  the  subject  of  impeachment  would 
be  taken  up  at  the  meeting  held  on  the  11th  of  August 

The  President. —  Well,  now,  Mr.  Stanchfield,  what  do  you  say 
to  that  objection? 

Mr.  Stanchfield. —  I  don't  think,  Mr.  Presiding  Judge,  that  we 
can  agree  on  just  the  form  or  character  of  notice  that  was  given. 
We  have  not  the  evidence  at  hand  at  the  moment 

Mr.  Marshall. —  We  can  argue  these  questions  later  subject  to 
the  interposition  of  the  evidence  if  the  Court  reaches  the  con- 
clusion that  that  is  a  material  issue  in  the  case. 

Mr.  Stanchfield. —  There  is  no  objection  from  us. 

The  President — Then,  if  you  agree,  you  will  proceed. 
Now,  the  proposition  that  you  intend  to  argue  to  the  Court,  Mr. 
Marshall,  is  that  the  Assembly  had  no  jurisdiction  at  the  extra- 
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ordinary  seBsion  to  prefer  charges  of  iinpeaclimeiit  against  the 
Executivey  the  Governor^  who  called  it  into  extraordinary  session. 

Mr.  Marshall — Yes,  sir,  and  that  this  Court  therefore  has 
no  jurisdiction  to  consider  the  charges. 

Mr.  Herrick. —  And  that  no  notice  was  given. 

Mr.  Marshall. — ^And  that  no  notice  was  given.  That  will  be 
incidental. 

May  it  please  the  Court:  A  valid  impeachment  by  the  Assembly 
is  a  condition  precedent  to  the  exercise  of  jurisdiction  by  this 
Court  Without  such  impeachment  by  the  Assembly,  acting  in 
conformity  with  the  constitutional  saf^uards,  there  is  such  an 
absence  of  due  process  of  law  as  will  render  the  proceedings  pur- 
suant to  which  this  tribunal  has  been  convoked,  a  nullity.  It 
has  been  frequently  declared  by  the  highest  authorities  that  an 
impeachment  by  the  House  of  Commons,  the  House  of  Bepresen- 
tatives  or  the  Assembly,  is  the  equivalent  of  an  indictment  The 
impeaching  body  acts  as  the  accuser,  or,  as  Blackstone  phrases 
it^  as  '^  the  grand  inquest,"  and  can  exercise  that  function  only 
when  it  observes  the  requirements  of  the  organic  law  and  has 
been  set  in  motion  in  accordance  with  its  provisions.  Hence,  if 
it  should  appear  that  it  has  acted  without  constitutional  author- 
ity, or  in  contravention  of  the  terms  and  conditions  imposed  by 
the  Constitution,  its  action  goes  for  nau^t  and  cannot  be  made 
the  basis  of  any  proceedings  before  a  Court  for  the  Trial  of  Im- 
peadmients.  A  valid  impeachment  is  an  essential  prerequisite 
to  the  exeorcise  of  jurisdiction  by  the  Court. 

In  the  epigrammatic  words  of  Mr.  Justice  Brown,  who  but  a  few 
days  ago  died  in  the  fullness  of  years : 

'^  Jurisdiction  is  the  right  to  put  the  wheels  of  justice  in 
motion  and  to  proceed  to  the  final  determination  of  a  cause 
upon  the  pleadings  and  the  evidence."  Illinois  Central  B.  B. 
Co.  V.  Adams,  180  IT.  S.  34. 

The  parallel  between  an  impeachment  and  an  indictment  has 
always  been  recognized  (4  Bl.  Com.  259-62  and  authorities  here- 
after cited).     It  was  regarded  as  complete  in  the  course  of  the 
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discTiBsioDB  in  the  Johnson  and  Barnard  impeachment  trials.  In 
the  quaint  phrase  of  1  Hale's  Pleas  of  the  Crown  150,  quoted  by 
Blackstone  (vol.  4,  p.  259) : 

'^  But  an  impeachment  before  the  lords  by  the  commons  of 
Great  Britain,  in  Parliament,  is  a  prosecution  of  the  already 
known  and  established  law,  .  .  .  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by 
the  most  solemn  grand  inquest  of  the  whole  kingdom.^' 

It  is,  therefore,  clear  that  the  decisions  relating  to  the  finding  of 
an  indictment  by  a  grand  jury  are  of  the  utmost  importance  and 
should  be  deemed  controlling  whenever  the  validity  of  an  impeach- 
ment is  to  be  determined. 

In  Ex  parte  Bain,  121  U.  S.  1,  a  question  very  similar  to 
that  now  to  be  determined  was  passed  upon  by  the  Supreme  Court 
of  the  United  States.  There  Bain  had  been  indicted  and  convicted 
for  having  made  a  false  report  as  the  cashier  of  a  national  bank. 
The  indictment  charged  that  he  had  made  the  report  with  the 
intent  to  deceive  an  agent  appointed  by  the  Comptroller  of  the 
Currency  to  examine  the  affairs  of  the  association.  On  motion 
subsequently  made  the  court  ordered  the  indictment  to  be  amended 
by  striking  out  the  reference  to  the  Comptroller  of  the  Currency. 
Thereupon  Bain  made  an  original  application  to  the  Supreme 
Court  for  a  writ  of  habeas  corpus,  urging  in  support  of  his  applica- 
tion that  the  court  which  had  convicted  had  no  jurisdiction  or 
authority  to  try  him,  since  the  indictment,  as  amended,  was  no 
longer  the  indictment  of  the  grand  jury.  His  contention  was  sus- 
tained, the  court  holding  that  the  declaration  in  article  5  of  the 
Amendments  to  the  Federal  Constitution  that  '^  no  person  shall  be 
held  to  answer  for  a  capital,  or  otherwise  infamous,  crime,  unless 
on  a  presentment  or  indictment  of  a  grand  jury ''  was  jurisdic- 
tional ;  that  no  court  of  the  United  States  had  authority  to  try  a 
person  without  an  indictment  or  presentment  in  such  cases;  that 
the  indictment  referred  to  was  the  presentation  to  the  proper  court 
under  oath,  by  a  grand  jury,  duly  impanelled,  of  a  charge  describ- 
ing an  offense  against  the  law  for  which  the  party  charged  might 
be  punished,  and  that  although  an  indictment  had  originally  been 
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found  by  the  grand  jury,  when  it  was  amended  there  was  nothing 
to  which  the  prisoner  could  be  held  to  answer,  and  the  indictment 
being  void,  there  was  nothing  to  try. 

The  oaort,  after  reaching  the  ccndusion  that  the  indictment 
could  not  be  amended,  and  quoting  the  language  of  Mr.  Justice 
Field  in  2  Sawyer  667,  in  which  he  said  that  the  grand  jury  was 
'^  an  informing  and  accusing  tribunal  only,"  said,  at  page  12 : 

"  It  has  been  said  that,  since  there  is  no  danger  to  the 
citizen  from  the  oppressions  of  a  monarch,  or  of  any  form  of 
executive  power,  there  is  no  longer  need  of  a  grand  jury. 
But>  whatever  force  may  be  given  to  this  argument,  it  re- 
mains true  that  the  grand  jury  is  as  valuable  as  ever  in  secur- 
ing, in  the  language  of  Chief  Justice  Shaw  in  the  case  of 
Jones  V.  Bobbins,  8  Gray  329,  '  individual  citizens '  '  from 
an  open  and  public  accusation  of  crime,  and  from  the  trouble, 
expense  and  anxiety  of  a  public  trial  before  a  probable  cause 
is  established  by  the  presentment  and  indictment  of  a  grand 
jury ' ;  and  ^  in  cases  of  high  offences '  it  ^  is  justly  regarded 
as  one  of  the  securities  to  the  innocent  against  hasty,  ma- 
licious and  oppressive  public  prosecution.'  .  .  .  We  are 
of  the  opinion  that  an  indictment  found  by  a  grand  jury 
was  indispensable  to  the  power  of  a  court  to  try  the  peti- 
tioner for  the  crime  with  which  he  was  charged.     .     .     . 

'^  It  only  remains  to  consider  whether  this  change  in  the 
indictment  deprived  the  court  of  the  power  of  proceeding  to 
try  the  petitioner  and  sentence  him  to  the  imprisonment 
provided  for  in  the  statute.  We  have  no  difficulty  in  holding 
that  the  indictment  on  which  he  was  tried  was  no  indictment 
of  a  grand  jury.  .  .  .  Any  other  doctrine  would  place 
the  rights  of  the  citizen,  which  were  intended  to  be  protected 
by  the  constitutional  provision,  at  the  mercy  or  control  of 
the  court  or  prosecuting  attorney;  for,  if  it  be  once  held 
that  (jianges  can  be  made  by  the  consent  or  the  order  of  the 
court  in  the  body  of  the  indictment  as  presented  by  the  grand 
jury,  and  the  prisoner  can  be  called  upon  to  answer  to  the 
indictment  as  thus  changed,  the  restriction  which  the  Con- 
stitution places  upon  the  power  of  the  court,  in  regard  to  the 
prerequisite  of  an  indictment,  in  reality  no  longer  exists.*' 
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In  Harlan  v.  McGonrin^  218  IT.  S.  448,  this  case  was  cited 
with  approvaL 

In  Post  V.  U.  S.,  161  XT.  S.  688,  where  an  act  provided  that 
"  all  criminal  proceedings  instituted  for  the  trial  of  the  offences 
against  the  laws  of  the  United  States  arising  in  the  District  of 
Minnesota  shall  be  brought,  had  and  prosecuted  in  the  division 
of  said  district  in  which  such  offences  were  committed,"  it  was 
held  that  the  court  had  no  jurisdiction  of  an  indictment  thereafter 
presented  by  the  grand  jury  for  the  district  in  one  division,  for 
an  offence  committed  in  another  division  before  the  passage  of  the 
act,  and  for  which  no  complaint  had  been  made  against  the  de- 
fendant. In  sustaining  this  ruling,  Mr.  Justice  Gray,  quoting 
from  In  re  Bonner,  161  TJ.  S.  242,  256,  257,  said: 

"As  said  by  this  court  in  a  recent  case,  *  in  all  cases  where 
life  or  liberty  is  affected  by  its  proceedings,  the  court  must 
keep  strictly  within  the  limits  of  the  law  authorizing  it  to 
take  jurisdiction,  and  to  try  the  case,  and  to  render  judg- 
ment. It  cannot  pass  beyond  those  limits,  in  any  essential 
requirements,  in  either  stage  of  these  proceedings;  and  its 
authority  in  those  particulars  is  not  to  be  enlarged  by  any 
mere  inferences  from  the  law,  or  doubtful  construction  of  its 
terms.'  ^  It  is  plain  that  such  court  has  jurisdiction  to  render 
a  particular  judgment,  only  when  the  offence  charged  is 
within  the  class  of  offences  placed  by  the  law  under  its  juris- 
diction ;  and  when,  in  taking  custody  of  the  accused,  and  in 
its  modes  of  procedure  to  the  determination  of  the  question 
of  his  guilt  or  innocence,  and  in  rendering  judgment,'  the 
court  keeps  within  the  limitations  prescribed  by  the  law,  cus- 
tomary or  statutory.  When  the  court  goes  out  of  these  limi- 
tations, its  action,  to  the  extent  of  such  excess,  is  void.'  " 

Justice  Gray  added : 

"  Criminal  proceedings  cannot  be  said  to  be  brought  or 
instituted  until  a  formal  charge  is  openly  made  against  the 
accused,  either  by  indictment  presented  or  information  filed 
in  court,  or,  at  the  least,  by  complaint  before  a  magistrate.'* 
Virginia  v.  Paul,  148  U.  S.  107,  119,  121;  Rex  v.  Phillips, 
Russ.  &  Ry.  369 ;  Regina  v.  Parker,  Leigh  &  Cave,  459 ;  s.  c. 
9  Cox  Crim.  Cas.  475. 
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In  State  v.  Leese,  37  Keb.  92,  b.  o.  20  L.  B.  A.  579,  Ex  parte 
Sain,  with  other  similar  decisions,  was  cited  in  a  case  which  in- 
volved the  validity  of  an  impeachment  proceeding.  Under  the  Con- 
stitution of  Nebraska,  ^^  the  Senate  and  House  of  Eepresentatives, 
in  joint  convention,  shall  have  the  sole  power  of  impeachment,  but 
a  majority  of  the  members  elected  must  concur  thereiiL  Upon 
the  entertainment  of  a  resolution  to  impeach  by  either  house,  the 
other  house  shall  at  once  be  notified  thereof,  and  the  two  houses 
shall  meet  in  joint  convention  for  the  purpose  of  acting  upon  such 
resolution,  within  three  days  of  such  notification."  The  trial 
of  the  impeachment  takes  place  before  the  Supreme  Court.  Pur- 
suant to  the  constitutional  provision,  the  L^slature  of  Nebraslfa 
presented  to  the  court  articles  of  impeachment  against  Leese, 
who  had  been  attorney  general,  charging  him  with  misdemeanors 
in  office  during  his  incumbency  of  it.  After  answer  had  been 
interposed  to  the  articles  of  impeachment  exhibited,  the  managers 
appointed  by  the  Legislature  to  prosecute  the  charges  asked  leave 
to  amend,  in  matter  of  substance,  certain  of  the  specifications  in 
the  articles  of  impeachment.  In  sustaining  its  decision  Mr.  Jus- 
tice Nerval,  speaking  for  the  court  and  referring  to  the  terms  of 
the  Constitution  which  have  been  above  quoted,  said : 

"  The  authority  thus  given  carries  with  it  the  power  of 
the  Senate  and  House  of  Representatives,  under  like  restric- 
tions, to  adopt  suitable  articles  and  specifications  in  support 
of  their  impeachment,  and  likewise  the  authority  to  adopt 
and  present  additional  or  amended  articles  or  specifications 
whenever  it  is  deemed  proper  or  expedient  so  to  do.  But 
such  power  can  no  more  be  delegated  by  the  joint  convention 
to  a  committee  or  managers  of  impeachment,  appointed  by 
it,  than  the  Legislature  can  confer  authority  upon  a  committee 
composed  of  members  of  that  body  to  enact  a  law,  or  to 
change,  alter  or  amend  one  which  has  been  duly  passed ;  and 
in  neither  case  does  the  right  exist.  Impeachment  is  in  the 
nature  of  an  indictment  by  a  grand  jury.  The  general  power 
which  courts  have  to  permit  the  amendment  of  pleadings 
does  not  extaid  to  either  indictments  or  articles  of  impeach- 
ment. The  uniform  holding  of  the  courts,  except  where  a 
different  rule  is  fixed  by  statute,  is  that  when  an  indictment 
has  been  filed  with  the  court  no  amendment  of  the  instrument, 
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in  matter  of  substance^  can  be  made  by  the  court,  or  by  the 
prosecuting  attorney,  against  the  consent  of  the  accused,  with- 
out the  concurrence  of  the  grand  jury  which  returned  the 
indictment.  People  v.  Campbell,  4  Park.  Crim.  Eep.  386 ; 
Gregory  v.  State,  46  Ala.  151;  Johnson  v.  State,  Id.  212; 
McGuire  v.  State,  35  Miss.  366,  72  Am.  Dec.  124 ;  State  v. 
Sexton,  10  N.  C.  184,  14  Am.  Dec.  584 ;  State  v.  McCarty,  2 
Pinney,  513,  54  Am.  Dec.  150;  Ex  parte  Bain,  121  U.  S. 
1,  30  L.  ed.  849. 

'^  We  have  no  hesitancy  in  holding  that  the  managers  have 
no  power  or  authority  to  change  in  any  material  matter  the 
specifications  contained  in  the  articles  of  impeachment  ex- 
hibited against  the  respondent  If  they  could  do  that,  it 
necessarily  follows  that  they  could  exhibit  new  articles  of 
impeachment  or  specifications,  preferring  charges  against  the 
respondent  not  included  in  the  original  accusations  made 
against  him,  and  which  the  sole  impeaching  body,  the  joint 
conventidlQ  of  the  Legislature,  might  have  rejected  had  they 
been  submitted  to  it  for  consideration.  To  hold  that  the 
managers  of  impeachment  have  the  right  to  do  that  would  be 
to  disregard  both  the  letter  and  spirit  of  the  Constitution." 

It  is  thus  clear  that,  in  order  to  give  this  Court  jurisdiction,  the 
articles  of  impeachment  must  have  been  adopted  by  the  Assembly, 
on  the  vote  of  a  majority  of  the  members  elected  thereto,  when 
lawfully  convened ;  otherwise  there  would  be  an  entire  absence  of 
jurisdiction,  and  this  Court  might  as  well  be  called  upon  to  act  on 
charges  presented  by  a  private  citizen,  by  the  managers  of  a 
political  party,  or  by  the  anonymous  enemies  of  the  person  sought 
to  be  impeached.  Jurisdiction  depends  on  the  action  of  a  con- 
stitutional body,  duly  called  together  and  empowered  to  act  and 
acting  in  strict  conformity  with  the  mandate  of  the  Constitution. 

Continuing  a  study  into  the  practical  identity  of  an  impeach- 
ment with  an  indictment,  which  is  universally  recognized,  we  will 
be  aided  in  the  present  case  by  referring  to  the  numerous  decisions 
by  which  indictments  have  been  declared  invalid  because  of  the 
improper  constitution  of  the  Court,  in  connection  with  which  the 
grand  jury  finding  the  indictment  sat,  or  the  irregular  manner  in 
which  such  grand  jury  was  convened. 
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Thus  it  is  well  established  that  an  indictment  found  bj  a  grand 
jury  at  a  term  of  court  held  at  a  time  unauthorized  by  law  or  at 
a  term  at  which  no  grand  jury  is  authorized,  is  a  nullity  as  are  all 
proceedings  based  thereon.  State  v.  Brown,  127  N.  d  562; 
8.  c,  87  Southeastern  Bep.  330 ;  Davis  v.  State,  46  Ala.  80. 

In  the  absence  of  a  statute  permitting  it,  and  indictment  found 
or  presented  in  vacation  time  by  a  grand  jury  convened  in  vaca- 
tion time  is  void  Miller  v.  State,  69  Ind.  284;  State  v.  Corbett, 
42  Tez.  88,  90. 

In  order  that  an  indictment  or  presentment  may  be  valid  the 
grand  jury  must  have  jurisdiction.  Therefore,  to  render  such 
indictment  or  presentment  valid,  the  court  in  which  the  grand 
jury  is  acting  must  have  jurisdiction.  Shepard  v.  State,  64  Ind. 
43 ;  Hex  v.  Jones,  6  C.  &  P.  137. 

This  is  well  illustrated  by  the  decision  in  People  v.  Knatt,  156 
N.  Y.  302.  The  defendant  was  indicted  for  maliciously  de- 
stroying property.  The  act  was  a  misdemeanor  and  not  a  felony. 
The  indictment  was  foimd  by  a  grand  jury  without  the  certificate 
provided  for  by  section  57  of  the  Code  of  Criminal  Procedure,  by 
a  county  judge  or  justice  of  the  Supreme  Court,  to  the  effect  that 
it  was  reasonable  that  such  charge  should  be  prosecuted  by  indict- 
ment. It  was  held  that  in  the  absence  of  such  certificate  juris- 
diction of  the  grand  jury  did  not  attach  and  the  court  in  which  the 
indictment  was  found  could  only  proceed  by  indictment  in  a  case 
of  that  character  on  condition  that  the  statutory  certificate  had 
been  first  filed.     See  also  Post  v.  U.  S.,  161  U.  S.  583,  supra. 

It  follows  from  these  authorities  that  it  is  equally  necessary  to 
the  validity  of  an  indictment  that  the  court  in  which  it  is  found 
shall  be  legally  organized  and  constituted,  otherwise  there  is  no 
jurisdiction. 

In  the  case  of  Northrup  v.  People,  87  N.  Y,  203,  the  Court  of 
Appeals  went  further  and  decided  that  where  the  justices  of  the 
Supreme  Court  of  a  judicial  district  in  the  performance  of  their 
duty  to  appoint  the  times  and  places  of  holding  courts  within  their 
district  designated  that  the  trial  term  should  be  held  at  White 
Plains  in  and  for  the  county  of  Westchester,  and  the  court  after 
convening  at  White  Plains  adjourned  the  further  proceedings  to 
the  court  house  at  Bedford  in  that  county,  the  trial  of  an  indict- 
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ment  for  murder  which  proceeded  at  Bedford  was  void  for  want 
of  jurisdicUon.    Judge  Fullerton,  writing  for  the  court,  said: 

^'  The  power  to  fix  the  times  and  places  of  holding  courts 
was  committed  by  statute  to  all  the  judges  and  not  to  a 
single  judge  of  a  judicial  district.  In  virtue  of  this  power. 
White  Plains  was  the  only  place  appointed  for  holding  the 
courts  of  oyer  and  terminer,  for  the  year  1867,  in  the  county 
of  Westchester.  It  was  not  in  the  power  of  a  single  judge,  at 
any  time,  and  certainly  not  after  all  the  judges  had  united  in 
making  the  appointments,  to  appoint  any  other  place  for  hold- 
ing courts  in  that  county.  .  .  .  The  policy  of  the  la-w 
is  to  inspire  confidence  in  the  administration  of  justica  It 
is  the  right  of  every  citizen  to  know  the  times  and  places 
for  holding  the  courts,  where  his  liberty  or  property  may  be 
put  in  jeopardy,  and  that  would  be  a  lax  system  of  legislation, 
indeed,  which  would  leave  them  the  subjects  of  sudden  and 
perhaps  capricious  changes.  Our  Legislature  has  not  so  left 
them ;  they  have  solemnly  determined,  that  all  the  judges  of 
each  district  shall  unite  in  designating  the  places  of  holding 
courts,  and  require  that  the  appointments  thus  made  shall 
be  published  in  the  state  paper,  for  three  weeks,  before  any 
court  shall  be  held  in  pursuance  of  them.  To  sanction  the 
court  at  which  the  prisoner  was  convicted,  is  to  annul  en- 
tirely all  these  provisions. 

'^  I  have  not  failed  to  consider  the  argument,  that  Bedford 
was  one  of  the  places  which  might  have  been  designated  for 
holding  the  court  in  Westchester  county.  But  the  answer  to 
this  proposition  is,  that  it  was  not  designated  and  published 
as  the  statute  required,  and  for  that  reason  was  not  a  place 
for  holding  court." 

This  case  was  cited  with  approval  in  People  v.  Sullivan,  115 
K  T.  191. 

In  People  v.  Nugent,  57  App.  Div.  542,  it  was  also  cited. 
There  a  term  of  the  county  court  of  Erie  county  convened  pur- 
suant to  an  order  which  was  not  published  as  required  by  section 
356  of  the  Code  of  Civil  Procedure  "  once  in  each  week  for  three 
successive  weeks  before  a  term  is  held,"  or  "  of  four  successive 
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weeb  previous  to  the  time  of  holding  the  first  term  under  such 
order''  as  required  by  the  Code  of  Civil  Procedure.  The  term 
was  fixed  for  such  a  time  that  the  four  weeks'  publication  re- 
quired under  the  latter  code  could  not  be  made.  It  was  held  that 
the  court  was  improperly  convened  and  that  an  indictment  found 
at  snch  term  was  a  nullity.    Mr.  Justice  Williams  said  (p.  64&)  : 

"  These  provisions  should  be  complied  with,  and  one  of 
the  essential  prerequisites  to  the  holding  of  a  legally  con- 
stituted term  is  the  publication  of  the  order  appointing  the 
same  as  provided  for  by  the  statutes  of  the  State.  No  ques- 
tion of  notice  was  involved  in  the  Youngs  case.  The  North- 
mp  case  seems  to  be  an  authority  directly  upon  the  point  we 
are  considering  and  never  to  have  been  overruled  or  criti- 
cised even.  In  a  case  of  this  kind  it  would  be  an  unsafe  rule 
to  hold  that  a  county  judge,  who  has  the  sole  power  and  au- 
thority to  appoint  the  time  for  holding  county  courts 
should  be  permitted  to  appoint  and  hold  such  courts  at  his 
own  will^  disregarding  the  statute,  and  making  appointr 
ments  for  such  times  as  to  render  a  compliance  with  the 
statute  as  to  publishing  the  order  impossible.  Such  a  rule 
would  enable  a  county  judge  in  times  of  public  excitement, 
to  call  a  term  of  his  court  into  existence  without  any  notice 
to  persons  charged  with  crime,  and  thus  seriously  interfere 
with  their  rights  under  the  Constitution  and  the  laws  of  the 
State.  We  think  the  court  was  in  error  in  denying  defend- 
ant's motion  to  dismiss  the  indictment  in  question,  requiring 
him  to  plead  thereto  and  to  stand  his  trial  thereon.     .    .    • 

''  The  court  not  having  been  properly  convened  and  held, 
the  indictment  was  invalid,  as  were  all  the  proceedings  had 
by  the  court  with  reference  thereto." 

In  O'Bymes  v.  The  State,  61  Ala.  26,  a  conviction  founded 
on  an  indictment  presented  by  a  grand  jury  not  summoned  on  a 
venire  by  the  judge,  was  reversed.  The  judge  had  issued  a 
venire  but  on  the  return  he  quashed  it  and  then  without  a  new 
venire  ordered  the  sheriff  to  summon  more  jurors  and  under  this 
order  the  jury  was  summoned. 
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Bickell,  J.,  said  (pp.  28,  ^9) : 

"  We  cannot  doubt  that  a  grand  jury  constituted  in  any 
other  manner  than  prescribed  by  statute  is,  in  the  language 
of  this  court,  in  State  v.  Brooks,  supra,  ^  without  l^al  war- 
rant '  a  grand  jury  is  not  a  mere  assemblage  of  fifteen  or 
eighteen  persons  in  the  jury  box,  congregated  by  an  order  of 
the  court,  or  by  their  own  volition  or  at  the  summons  or  at 
the  behest  of  an  unauthorized  persons."    .    .    . 

'^  If  the  court  could  legally  set  aside  the  venire  drawn 
and  summoned  by  the  officers  having  authority  to  draw  and 
summon  it,  the  power  is  unlimited.  The  jurors  summoned 
under  its  order  could  be  set  aside  in  the  exercise  of  the  same 
power,  and  so  from  time  to  time,  until  a  jury  was  organized 
to  meet  the  caprice  and  prejudice  of  the  judge." 

In  U.  S.  V.  Eeed,  27  Fed.  Cases  No.  16134  (K  Y.),  a  motion 
was  made  to  quash  an  indictment  on  various  grounds,  among 
which  were  irregularity  in  the  marshal  drawing  jury,  the  fact  that 
no  order  was  made  by  district  judge  for  a  venire  to  summon  the 
grand  jury,  and  that  one  of  the  jurors  was  a  volunteer  and  had 
never  been  summoned.  Mr.  Justice  Nelson,  then  a  member  of 
the  United  States  Supreme  Court,  and  who  had  previously  been 
Chief  Justice  of  the  Supreme  Court  of  New  York,  said  (pp.  729, 
781): 

"  By  the  law  of  New  York  certain  preliminary  notices 
are  necessary  in  getting  together  a  grand  jury.  Can  these 
notices  be  entirely  dispensed  with,  and  a  mere  voluntary 
body  come  together  as  a  grand  jury,  and  yet  no  objection 
be  afterwards  made  by  a  party  indicted  by  such  a  body? 
Suppose  the  case  of  a  grand  jury  not  drawn  at  all  but  ad- 
mitted to  have  been  packed.  Can  a  man  indicted  by  it  be 
cut  off  by  the  provisions  of  the  Bevised  Statutes  from  raising 
the  objection?"    .    .    . 

^^It  being  thus  (at  common  law)  a  groimd  of  challenge 
to  the  array  in  a  given  case,  that  the  jury  have  selected, 
summoned  and  returned  by  a  person  unfit  to  summon  an 
indifferent  jury  to  sit  and  judge  in  the  case  and  it  being  the 
presumption  that  such  a  person  would  summon  a  jury  not 
indifferent,  but  prejudiced,  as  respects  the  case  to  be  heard, 
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the  challeage  to  the  array,  so  authorized,  necessarily  thongh 
perhaps  more  remotely  touches  and  reaches  the  propei 
qualifications  of  the  panel  to  cat  and  act  in  a  particular 
case," 

This  brings  us  to  a  consideration  of  the  provisions  of  the  Con- 
stituticm  which  relate  to  the  jurisdiction  of  the  Assembly  to  act 
as  an  informing  and  accusing  body,  and  thus  to  set  this  tribunal 
in  motioiL 

Article  6,  section  13,  of  the  Constitution,  declares: 

"  The  Assembly  shall  have  the  power  of  impeachment, 
by  a  vote  of  the  majority  of  all  the  members  elected." 

Article  8,  section  1,  provides  for  the  creation  of  a  Senate 
and  Assembly.  Section  2  provides  that  the  Senate  shall  consist 
of  fifty  members,  except  as  thereafter  provided,  and  that  the 
Assembly  shall  consist  of  one  hundred  and  fifty  members.  Sec- 
tion 5  provides  that  the  members  of  the  Assembly  shall  be  chosen 
by  single  districts,  and  gives  directions  as  to  their  apportionment 
among  the  several  counties  of  the  State.  Section  10  pennits  a 
majority  of  ^^  each  house  "  to  constitute  a  quorum  to  do  business. 
Section  11  requires  ^^  each  house  "  to  keep  a  journal  of  its  pro- 
ceedings, and  the  doors  of  '^  each  house  "  to  be  kept  open,  except 
when  the  public  welfare  shall  require  secrecy,  and  then  declares 
that  '^ neither  house"  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  two  days.  Section  12  absolves  the  mem- 
bers from  being  questioned  in  any  other  place  ^'  for  any  speech 
or  debate  in  either  house  of  the  Legislature." 

Article  10,  section  6,  reads: 

"  The  political  year  and  legislative  term  shall  begin  on 
the  first  day  of  January;  and  the  Legislature  shall,  every 
year,  assemble  on  the  first  Wednesday  in  January." 

Finally,  article  4,  section  4,  which  deals  with  the  duties  and 
powers  of  the  Governor,  among  other  things  provides: 

'^  He  shall  have  power  to  convene  the  Legislature,  or  the 
Senate  only,  on  extraordinary  occasions.  At  extraordinary 
sessions,  no  subject  shall  be  acted  upon,  except  sucdi  as  the 
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Governor  may  reoommend  for  oonsideration.  He  ahall  com- 
municate by  message  to  the  L^slatare  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it 
as  he  shall  judge  expedient" 

It  is  our  contention  that  the  Assembly  has  no  power  of  im- 
peachment, except  when  duly  convened  at  a  regular  session  of  the 
Legislature,  or,  if  when  convened  at  an  extraordinary  session  of 
the  Legislature,  the  Qovemor  shall  have  recommended  for  con- 
sideration the  impeachment  of  the  person  sought  to  be  proceeded 
against 

The  impeachment  managers  contend  that  the  Assembly,  when- 
ever and  however  convened,  has  the  power  of  impeachment,  at 
any  time.  In  fact  it  has  been  argued  on  their  behalf,  that,  even 
though  not  convened,  a  majority  of  all  of  the  members  elected  to 
the  Assembly  possess  the  power  of  impeachment 

The  opinion  of  the  Attorney  Greneral,  rendered  on  August  18, 
1913,  asserts  that  the  Assembly  can  adopt  articles  of  impeach- 
ment by  convening  a  majority  of  its  members  anywhere  and  at 
any  time.     He  says: 

^'  I  understand  it  to  be  claimed  that  the  Assembly  was 
without  jurisdiction  to  make  and  present  the  articles  of  imr 
peachment  in  question,  because  at  the  time  of  the  adoption 
thereof  the  Le^lature  was  not  in  regular  session  but  was  in 
extraordinary  session  and  the  subject  of  impeachment  was 
not  a  matter  submitted  to  the  Legislature  for  oonsideration 
by  the  Governor. 

^^After  an  examination  of  this  question  I  have  come  to 
the  conclusion  that  it  is  clearly  based  upon  a  misapprehen* 
sion  of  the  nature  of  the  functions  of  the  Assembly  when 
adopting  and  presenting  the  articles.  This  is  in  no  sense  a 
legislative  function ;  it  is  judicial" 

Further  on  he  continues : 

'^  The  power  of  the  Assembly  to  present  articles  of  im- 
peachment is  in  no  manner  connected  with  its  powers  as  one 
of  the  bodies  of  the  Legislature.  ...  Its  powers  are 
defined  in  article  6  of  the  Constitatioii  which  treats  of  the 
judiciary." 
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And  again  he  says: 

''  The  question  as  to  how  the  Assembly  came  in  session  is 
not  pertinent  to  the  inquiry,  and  the  method  by  which  such 
convention  of  the  Assembly  was  had  does  not  affect  its  juris- 
dictional power  to  act.  .    .    . 

"In  impeachment  proceedings  the  Assembly  acts  judi- 
cially pursuant  to  power  conferred  upon  it  by  the  Constitu- 
tion. This  power  not  being  limited  in  extent  nor  restricted 
as  to  procedure  may  be  exercised  at  any  time  the  Assembly 
may  determine  upon." 

Mr.  Justice  H^asbrouck,  in  his  recent  opinion  at  Special  Term 
in  People  ex  rel.  Kobin  v.  The  Warden,  etc.,  practically  adopted 
these  views. 

Assuming,  for  the  purpose  of  argument,  that  the  function  of 
the  Assembly  in  preferring  articles  of  impeachment  is  judicial  in 
its  nature,  although  we  shall  later  argue  to  the  contrary,  we  urge 
that  the  conclusion  of  the  Attorney  General  is  unsound  and  his 
reasoning  fallacious. 

We  have  shown  that  every  reference  in  the  Constitution  to 
**  the  Assembly  "  is  a  definite  and  specific  reference  to  it  as  one 
of  the  "  Houses  "  of  the  Legislature.  The  Constitution  does  not 
recognize  any  entity  under  the  name  of  "  the  Assembly,''  except 
that  body  whidi  exists  as  a  constituent  branch  of  the  Legislatura 
There  is  but  one  Assembly.  It  is  ^^  the  Assembly."  It  is  not 
one  organism  in  respect  to  article  3,  and  another  when  referred 
to  in  article  6  of  the  Constitution. 

The  mere  fact  that  article  6  conferred  upon  the  Assembly  the 
power  of  impeachment,  which  the  Attorney  General  is  pleased  to 
call  judicial,  does  not  operate  as  a  metamorphosis  of  the  nature 
of  that  body.  It  is  still  "  the  Assembly  "  and  nothing  more.  It 
remains  a  constituent  branch  of  the  Legislature.  It  is  not  trans- 
formed into  anything  other  or  different  than  an  integral  part  of 
the  L^slature;  a  branch  of  it;  one  of  its  houses;  endowed,  if  you 
please,  with  the  quasi-judicial  power  of  impeachment,  but  still 
acting  merely  within  the  orbit  which  the  Constitution  has  assigned 
to  it,  as  a  part  of  the  Legislature,  and  governed  by  the  limitations 
imposed  upon  the  Legislature. 
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The  Attorney  General  assumeB  that  because  '^  the  Assembly  " 
has  had  conferred  upon  it  this  special  function,  it  thereby  necesr 
sarily  and  ipso  facto  loses  its  character  and  nature  as  a  branch 
of  the  Legislature,  is  no  longer  the  body  referred  to  in  all  parts  of 
the  Constitution  as  ''  the  Assembly/*  but  a  different  body,  superior 
to  the  Congtitution,  without  limitation  as  to  its  method  of  pro- 
cedure, as  to  the  time  or  place  of  its  meeting,  a  law  unto  itself  — 
not  a  fixed  star,  but  a  comet  pursuing  a  course  eccentric  and 
erratic,  subject  to  no  restraint  save  that  which  it  may  itself  place 
upon  the  whim  and  caprice  of  the  majority  of  its  members. 

Nowhere  in  the  State  Constitution  is  the  body  which  we  know 
Bs  "the  Assembly"  referred  to  by  any  other  characterization 
than  as  "  the  Assembly."  Everywhere  it  is  the  Assembly  that  is 
spoken  of,  and  our  opponents  must  certainly  admit  that  in  every 
case  where  it  is  mentioned,  except  in  article  6,  section  13,  it  is 
subject  to  the  provisions  of  the  Constitution,  in  regard  to  the  time 
and  place  and  conditions  under  which  it  shall  convene. 

But  it  is  insisted  that,  when  this  same  body  is  exercising  its 
so-called  judicial  functions  conferred  by  article  6  of  the  State 
Constitution,  it  is  superior  to,  and  can  act  with  absolute  freedom 
untrammeled  by  any  of  the  provisions  of  the  State  Constitution 
relating  to  the  Legislature  or  to  "  the  Assembly,"  and  this  extra- 
ordinary claim  of  superiority  of  the  Assembly  is  inferred,  in  spite 
of  the  limitation  contained  in  the  Constitution,  which  expressly 
negatives  the  existence  of  omnipotent  power. 

Nowhere  in  article  6  of  the  Constitution,  which  confers  such 
alleged  judicial  power,  nor  in  any  other  article  of  the  Constitu- 
tion, is  there  to  be  found  a  word  or  a  syllable  permitting  the  in- 
ference that  when  the  Assembly  acts  as  an  accusing  body,  it  is 
absolved  from  obedience  to  the  beneficent  limitations  and  re- 
straints of  the  Constitution,  which  specifically  and  in  clear  and 
unambiguous  language  refer  to  and  affect  "  the  Assembly." 

The  question  thus  presented  is  one  of  the  most  important  that 
has  ever  arisen  in  the  political  and  judicial  history  of  this  State. 
Upon  the  cletermination  of  it  depend  the  orderly  government  of 
this  great  commonwealth,  the  sanctity  of  the  Constitution,  and 
the  "  continuance  of  regulated  liberty."  For  it  is  self-evident 
that,  if  one  branch  of  the  Legislature  can  convene  a  majority  of 
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its  memberB  at  any  time  or  place^  with  or  without  notice  to  the 
others,  or  if  such  majority,  without  convening  (and  this  is  the 
logical  consequence  of  the  primary  position  taken  by  the  impeach- 
ment managers),  should  be  empowered  to  prepare  articles  of 
impeachment  against  any  officer  of  the  State,  revolution  and 
anarchy  will  inevitably  result  Our  govemmeQt  would  effectually 
be  Mezicanized. 

In  order  to  simplify  the  discussion  of  this  proposition,  fraught 
as  it  is  with  tremendous  consequences,  not  only  in  the  present 
case,  but  in  cases  which  may  hereafter  arise,  if  a  vicious  precedent 
be  now  established,  it  should  first  be  considered  as  though  it  were 
one  which  involved  the  impeachment  of  a  judge  of  the  Court  of 
Appeals,  or  of  a  justice  of  the  Supreme  Court,  and  the  impeach- 
ment had  been  instituted  at  a  time  when  the  Legislature  was  not 
convened  either  at  a  regular  or  at  an  extraordinary  session.  For, 
if  the  contention  of  the  impeachment  managers  is  reduced  to  its 
Ic^cal  results^  it  means  that  a  self-convened  fraction  of  the 
Assembly,  or  a  majority  of  its  members,  even,  though  not  oon- 
vened,  may  lawfully  impeach  any  judicial  or* executive  function- 
ary of  the  State.  At  this  stage  of  the  argument^  therefore,  we  may 
leave  out  of  consideration  altogether  the  fact  that,  when  the 
impeachment  now  sought  to  be  tried  was  voted,  the  Legislature 
was  convened  in  extraordinary  session,  and  the  Governor  had  not 
recommended,  as  a  subject  for  action,  the  matter  of  impeachment. 

Let  us  then  suppose  that  the  L^slature  is  not  in  session,  and 
that  it  is  sought  to  impeach  a  j:udge  of  one  of  our  superior  court& 
There  are  one  hundred  and  fifty  members  of  the  Assembly, 
scattered  throughout  the  State^  each  county  having  at  least  one 
member.  Each  of  them  is  engaged  in  his  ordinary  vocation.  The 
business  of  some  of  them  is  apt  to  take  them  out  of  the  Stata  It 
occurs  to  some  iadividual,  who  may  not  even  occupy  an  official 
capacity  bfut  who  is  possessed  of  powerful  influence  over  a  con- 
siderable number  of  the  members  of  the  Assembly,  that  he  desires 
to  have  one  or  more  of  the  judges  impeached.  There  is  no  way 
known  to  the  Constitution  or  to  the  law,  by  which  the  Assembly 
can  be  convened,  except  automatically  on  the  first  Wednesday  in 
January,  at  the  regular  session,  or  by  the  proclamation  of  the 
Governor  to  meet  in  extraordinary  session.     But  the  regular 
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session  may  have  adjourned  sine  die,  and  the  Governor  may  have 
refused  to  call  an  extraordinary  session,  or  may  not  even  have 
been  requested  to  call  such  session. 

How  can  the  Assembly  be  convened  under  such  circumstances  ? 
At  whose  instance  i  Certainly  not  at  that  of  the  private  individual, 
who  is  interested  in  bringing  about  the  impeachment  of  a  judge. 
Certainly  not  by  any  member  of  the  Assembly  who  should  desire 
to  assume  authority  to  convene  that  body  and  to  usurp  the  func- 
tions vested  exclusively  in  the  Executive.  It  is  inconceivable  that 
the  one  hundred  and  fifty  members  of  the  Assembly  should  spon- 
taneously assemble,  at  one  and  the  same  place,  and  at  one  and  the 
same  time.  Who  is  to  summon  the  assemblymen  ?  Upon  whose 
mandate  are  they  to  be  called  together  i  What  is  the  penalty  ot 
the  refusal  of  any  of  them  to  meet  his  fellows  ?  Can  the  sergeant- 
at-arms  who  had  served  at  the  adjourned  session  forcibly  bring 
them  to  the  place  of  meeting  ?  By  whose  sanction  would  he  exer- 
cise control  over  the  persons  of  the  unwilling  members?  Where 
is  the  source  of  power  which  enables  him,  for  such  a  purpose,  and 
under  such  circum^ances,  to  hale  to  a  place  of  meeting  and  put 
under  arrest  the  recalcitrant  assemblymen?  What  would  be  his 
defense  to  an  action  for  false  imprisonment,  or  assault  and  bat- 
tery ?    Kilbourn  v.  Thompson,  108  TJ.  S.  168. 

Assuming  that,  by  concert  of  action,  by  the  exercise  of  potent 
personal  or  political  influence,  a  bare  majority  of  the  elected 
members  of  the  Assembly  should  be  brought  together,  what  is 
there  to  prevent  them,  under  such  circumstances,  from  meeting 
in  secrecy,  at  a  private  house,  in  a  hotel,  at  a  political  club,  in  an 
atmosphere  supercharged  with  prejudice,  hatred  and  malice, 
without  giving  notice  to  the  other  members  of  the  Assembly,  and 
to  concoct  under  the  knout  of  an  absolute  despot  and  under  cover 
of  darkness,  articles  of  impeachment  against  a  judicial  officer 
who  because  not  subservient  has  gained  the  enmity  of  him  who 
initiated  so  extraordinary  a  convocation? 

Who,  under  such  circumstances,  would  be  charged  with  the 
duty  of  giving  notice  to  all  the  members  of  the  Assembly! 
What  would  be  the  nature  of  the  notice  to  be  given  ?  What  length 
of  time  would  intervene  between  the  announcement  of  the  pur- 
pose of  convening  the  Assembly,  and  its  actual  coming  toge&BTi 
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Would  one  day's  notice  be  anfficient?  Would  it  be  by  public 
proclamation  ?    If  so,  who  would  make  the  proclamation  ? 

It  is  easy  to  perceive  that  such  a  situation  is  replete  with  the 
potentiality  of  fraud,  connivance  and  collusion.  Those  in  the 
secret  of  the  projectors  of  such  a  movement  might  easily  manip- 
ulate the  proceedings  so  as  to  eliminate  such  members  who  might 
be  reasonably  expected  to  oppose  impeachment,  and  who  might 
be  able  by  their  arguments  and  presentation  of  facts  to  convince 
a  majority  that  impeachment  would  be  improper  and  injurious 
to  the  best  interests  of  the  -Stata  If  such  procedure  should  now 
be  declared  to  be  within  the  spirit  of  the  Constitution,  the  time 
may  come  when,  as  a  result  of  momeatary  excitement,  the  rhet- 
oric of  a  demagogue,  or  headlong  passion,  a  bare  majority  of  the 
Assembly  may  be  brought  together  by  malign  influences,  for  the 
very  purpose  of  impeaching  every  member  of  the  Court  of  Ap* 
peals  and  every  justice  of  the  Supreme  Court 

Under  article  6,  section  13,  of  the  Constitution,  ^'  no  judicial 
officer  shall  exercise  his  office,  after  articles  of  impeachment 
against  him  shall  have  been  preferred  to  the  Senate,  until  he 
shall  have  been  acquitted."  Under  such  circumstances,  chaos 
and  anarchy  would  reign,  and  grim  revolution  would  stalk 
throughout  the  State.  This  is  not  a  mere  figment  of  the  imagina- 
tion. There  have  been  frequent  occasions  when  decisions  by  the 
highest  courts  of  the  land  have  been  stigmatized  by  demagogues 
or  by  those  impatient  of  restraint  as  calling  for  the  impeachment 
of  the  judges  who  pronounced  them,  when  adjudications  which 
have  given  effect  to  constitutional  limitations  designed  for  the 
protection  of  life,  liberty  and  property,  have  been  attacked  as 
reactionary  and  as  the  medium  of  accomplishing  injustice;  when 
inflammatory  orators  have,  from  the  forum  and  the  hustings,  de- 
nounced judges  who  fearlessly  dared  to  do  right,  and,  against 
their  own  sympathies,  observed  their  oaths  to  support  the  Consti- 
tution, which  they  were  called  upon  to  interpret 

If  the  contentions  of  the  impeachment  managers  in  the  pres- 
ent case  were  upheld,  would  it  not,  at  such  periods  of  storm  and 
stress  as  are  apt  to  arise  in  every  decade  of  our  history,  seal  the 
fountains  of  justice  and  paralyze  the  arm  of  the  judiciary  ?  And 
this  would  be  the  more  likely  to  occur  if  such  an  attack  upon  the 
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judiciary  were  endorsed  by  influential  or  popular  newspapers,  or 
by  individuals  capable  of  fanning  into  flame  the  smouldering 
embers  of  animosity  and  to  whet  the  voracious  appetite  of  class 
interest 

But,  let  us  proceed  and  assume  that  the  Assembly  or  a  frag- 
ment of  its  membership  shall  have  thus  convened  itself,  how 
shall  it,  in  the  case  supposed,  ^^  prefer  to  the  Senate  "  the  articles 
of  impeachment  as  contemplated  by  the  language  of  section  13 
of  article  6,  which  clearly  ordains  that  they  must  be  so  pre- 
ferred ?  How  is  the  Senate  to  be  convened  ?  Under  what  con- 
stitutional sanction  ?  Upon  whose  mandate  ?  At  what  time  and 
where?  What,  until  it  so  convenes,  is  to  become  of  the  impeach- 
ment, and  what  of  the  official  against  wbom  it  is  directed? 

It  is  thus  apparent  that  this  situation  bristles  with  insuperable 
difficulties,  that  perils  lurk  at  every  turn,  and  that  the  permanency 
of  our  Gk>vemment  is  threatened  if  the  Assembly  or  its  members 
were  thus  permitted  to  convene  or  to  act  without  convening. 

Most  carefxd  research  has  failed  to  discover  instances,  in  the 
history  of  Congress,  and  of  the  Legislatures  of  the  several  states 
of  the  Union,  when  a  legislative  body,  or  one  of  its  component 
parts,  has  ever  undertaken  to  initiate  proceedings  to  convene 
itself,  or  to  meet  otherwise  than  at  a  regular  or  extraordinary 
session,  called  in  conformity  with  the  terms  of  the  organic  law. 
The  absence  of  precedent  is  a  most  eloquent  argument  against  the 
existence  of  such  a  power.  It  is  recognized  as  contrary  to  the 
spirit  of  our  republican  institutions,  for  one  of  the  coordinate 
departments  of  the  Gbvernment  to  usurp  authority,  and  to 
undertake  the  exercise  of  a  function  which  is  impliedly  denied  it 
by  the  fundamental  law. 

Our  Houses  of  Eepresentatives  and  Assemblies  are  modeled 
upon  the  House  of  Commons;  our  Senates  upon  the  House  of 
Lords.  Even  in  England,  where  Parliament  is  said  to  be  omnipo- 
tent, where  there  is  no  written  Constitution  to  limit  and  cir- 
cumscribe and  define  its  power,  even  that  body  is  incapable  of 
convening  itself  for  any  purpose.  It  can  only  assemble  pur- 
suant to  a  royal  mandate,  and  it  has  been  only  in  times  of  revo- 
lution when  it  ventured  to  act  without  such  mandate.  But,  mark 
you,  whenever  it  so  acted,  it  was  deemed  necessary,  by  means  of 
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earative  legislatioii,  to  confirm  the  acts  of  a  Parliament  thus 
irregolarlj  assembled. 

With  his  customary  clarity,  Blackstone  deals  with  this  subject 
(1  Black.  Com.  ch.  2,  150),  saying: 

''  1.  As  to  the  maimer  and  time  of  assembling.  The 
Parliament  is  regularly  to  be  summoned  by  the  king's  writ 
or  letter,  issued  out  of  chancery  by  advice  of  the  privy  coun- 
cil, at  least  forty  days  before  it  begins  to  sit.  It  is  a  branch 
of  the  royal  prerogative,  that  no  Parliament  can  be  convened 
by  its  own  authority,  or  by  the  authority  of  any  except  the 
king  alone.  And  this  prerogative  is  founded  upon  very  good 
reasons.  For,  supposing  it  had  a  right  to  meet  spontane- 
ously, without  being  called  together,  it  is  impossible  to  con- 
ceive that  all  the  members,  and  each  of  the  houses,  would 
agree  imanimously  upon  the  proper  time  and  place  of  meet- 
ing ;  and  if  half  of  the  members  met  and  half  absented  them- 
selves, who  shall  determine  which  is  really  the  l^slative 
body,  the  part  assembled  or  that  which  stays  away?  It  is 
therefore  necessary  that  the  Parliament  should  be  called  to- 
gether at  a  determined  time  and  place;  and  highly  becoming 
its  dignity  and  independence,  that  it  should  be  called  to- 
gether by  none  but  one  of  its  own  constituent  parts ;  and,  of 
the  three  constituent  parts,  this  office  can  only  appertain  to 
the  king;  as  he  is  a  single  person  whose  will  may  be  uniform 
and  steady;  the  first  person  in  the  nation,  being  superior  to 
both  houses  in  dignity;  and  the  only  branch  of  the  Legisla- 
lature  that  has  a  separate  existence,  and  is  capable  of  per- 
forming any  act  at  a  time  when  no  Parliament  is  in  being. 
Nor  is  it  an  exception  to  this  rule  that,  by  some  modem 
statutes,  on  the  demise  of  a  king  or  queen,  if  there  be  then  no 
Parliament  in  being,  the  last  Parliament  revives,  and  it  is  to 
sit  again  for  six  months,  unless  dissolved  by  the  successor; 
for  this  revived  Parliament  must  have  been  originally  sum- 
moned by  the  crovni. 

"  It  is  true,  that  by  a  statute,  16  Car.  I.  c  I.,  it  was  en- 
acted that,  if  the  king  n^ected  to  call  a  Parliament  for  three 
years,   the  peers  might  assemble  and  issue  out  writs  for 
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choosing  one;  and,  in  case  of  neglect  of  the  peers,  the  con- 
stituents might  meet  and  elect  one  themselves.  But  this,  if 
ever  put  in  practice,  would  have  been  liable  to  all  the  in- 
conveniences I  have  just  now  stated;  and  the  act  itself  was 
esteemed  so  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  statute  16  Gar.  11.  c  L 
From  fhence  therefore  no  precedent  can  be  drawn. 

^*  It  is  also  true,  that  the  convention-parliament,  which  re- 
stored King  Charles  the  Second,  met  above  a  month  before 
his  return;  the  lords  of  their  own  authority,  and  the  com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the  keepers 
of  the  liberty  of  England  by  authority  of  Parliament;  and 
that  the  said  Parliament  sat  till  the  twenty-ninth  of  Decem- 
ber, full  seven  months  after  the  restoration;  and  enacted 
many  laws,  several  of  which  are  stiU  in  force.  But  this  was 
for  the  necessity  of  the  thing,  which  supersedes  all  law;  for 
if  they  had  not  so  met,  it  was  morally  impossible  that  the 
kingdom  should  have  been  settled  in  peace.  And  the  first 
thing  done  after  the  king's  return  was  to  pass  an  act  declaring 
this  to  be  a  good  Parliament,  notwithstanding  the  defect  of 
the  king's  writ  So  that,  as  the  royal  prerogative  was  chiefly 
wounded  by  their  so  meeting,  and  as  the  king  himself,  who 
alone  had  a  right  to  object,  consented  to  waive  the  objection, 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.  Besides,  we  should  also  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  whether 
even  this  healing  act  made  it  a  good  Parliament;  and  held  by 
very  many  in  the  negative;  though  it  seems  to  have  been  too 
nice  a  scruple.  And  yet  out  of  abundant  caution,  it  was 
thought  necessary  to  confirm  its  acts  in  the  next  Parliament^ 
by  statute  18  Car.  IL  c  7  &  c.  14. 

**  It  is  likewise  true,  that  at  the  time  of  the  revolution, 
A.  D.  1688,  the  lords  and  commons,  by  their  own  authority, 
and  upon  the  summons  of  the  Prince  of  Orange,  afterwards 
King  William,  met  in  a  convention  and  therein  disposed  of 
the  Crown  and  Kingdom.  But  it  must  be  remembered  this 
assembling  was  upon  a  like  principle  of  necessity  as  at  the 
restoration ;  that  is,  upon  a  full  conviction  that  King  James 
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the  Second  had  abdicated  the  goyermnent,  and  that  the  throne 
was  thereby  vacant;  which  supposition  of  the  individual 
members  was  confirmed  by  their  concurrent  resolution,  when 
they  actually  came  together.  And,  in  such  a  case  as  the 
palpable  vacancy  of  a  throne,  it  foUows  ex  necessitate  rei, 
that  the  form  of  the  royal  writs  must  be  laid  aside,  otherwise 
no  Parliament  can  ever  meet  again.  For,  let  us  put  another 
possible  case,  and  suppose,  for  the  sake  of  argument,  that 
the  whole  royal  line  should  at  any  time  fail  and  become  ex- 
tinct,  which  would  undisputably  vacate  the  throne;  in  this 
situation  it  seems  reasonable  to  presume,  that  the  body  of 
the  nation,  consisting  of  lords  and  commons,  would  have  a 
right  to  meet  and  settle  the  government;  otherwise  there 
must  be  no  government  at  all.  And  upon  this  and  no  other 
principle  did  the  convention  of  1688  assemble.  The  vacancy 
of  the  throne  was  precedent  to  their  meeting  without  any 
royal  summons^  not  a  consequence  of  it  They  did  not  as- 
semble without  writ,  and  then  make  the  throne  vacant ;  but 
the  throne  being  previously  vacant  by  the  king's  abdication, 
they  assembled  without  writ,  as  they  must  do  if  they  as- 
sembled at  all.  Had  the  throne  been  ^uU,  their  meeting 
would  not  have  beea  regular;  but  as  it  was  really  empty, 
such  meeting  became  absolutely  necessary.  And  accordingly 
it  is  declared  by  statute  1  W.  &  M.  st  1,  c  1,  that  this  con- 
vention was  really  the  two  houses  of  Parliament,  notwith- 
standing the  want  of  writs  or  other  defects  of  form.  So 
that^  notwithstanding  these  two  capital  exceptions,  whic£ 
were  justifiable  only  on  a  principle  of  necessity,  and  each 
of  which,  by  the  way,  induced  a  revolution  in  the  govern- 
ment, the  rule  laid  down  is  in  general  certain,  that  the  king, 
only,  can  convoke  a  Parliament 

'^  And  this  by  the  ancient  statutes  of  the  realm  he  is  bound 
to  do  every  year,  or  oftener,  if  need  be.  If ot  that  he  is,  on 
ever  was^  obliged  by  these  statutes  to  call  a  new  Parliament 
every  year  but  only  to  permit  a  Parliament  to  sit  annually 
for  the  redress  of  grievances,  and  dispatch  of  business  if 
need  be.  These  last  words  are  so  loose  and  vague,  that  sucU 
of  our  monarchs  as  were  inclined  to  govern  without  Parlia- 
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xnemta,  neglected  the  convoking  them  BometimeB  for  a  very 
considerable  period^  under  the  pretence  that  there  was  no 
need  for  them.  But  to  remedy  this,  by  the  statute  16  Car. 
II.  c.  1,  it  is  enacted  that  the  sitting  and  holding  of  Parlia- 
ments shall  not  be  interinitted  above  three  years  at  the  most. 
And  by  the  statute  1  W.  &  M.  st.  2  c  2,  it  is  declared  to  be 
one  of  the  rights  of  the  people,  that  for  redress  of  all  griev- 
ances, and  for  the  amending,  strengthening,  and  preserving 
the  laws.  Parliaments,  ought  to  be  held  frequently.  And  this 
indefinite  frequency  is  again  reduced  to  a  certainty  by  stat- 
ute 6  W.  &  M.  c.  2,  which  enacts,  as  the  statute  of  Charles 
the  Second  had  done  before,  that  a  new  Parliament  shall  be 
called  within  three  years  after  the  determination  of  the 
former." 

In  1  Anson's  Law  and  Custom  of  the  Constitution  (edition  of 
1911),  the  author  says,  at  page  58: 

^'  The  existence  of  Parliament  in  modem  times  is  kept  as 
nearly  continuous  as  possible,  and  hence  the  dissolution  of 
one  Parliament  and  the  calling  of  another  are  effected  by 
the  same  royal  proclamation  issued  by  the  king  on  the  ad- 
vice of  the  privy  council  under  the  great  seal.  The  proc- 
lamation discharges  the  existing  Parliament  from  its  duties 
of  attendance,  declares  the  desire  of  the  crown  to  have  the 
advice  of  its  people,  and  the  royal  will  and  pleasure  to  call  a 
new  Parliament  It  further  announces  an  order  addressed 
by  the  crown  in  council  to  the  chancellors  of  Great  Britain 
and  Ireland  to  issue  the  necessary  writs,  and  states  that  this 
proclamation  is  to  be  their  authority  for  so  doing. 

"  Until  recent  times  it  was  the  practice  for  a  warrant 
under  the  sign  maaual  to  be  given  by  the  crown  to  the 
chancellor  to  issue  the  necessary  writs.  This  has  ceased  to 
be  done;  an  order  in  Council  is  made  directing  that  writs 
shall  be  issued,  but,  as  matter  of  fact,  the  royal  proclama- 
,tion  is  treated  by  the  crown  office  in  chancery  as  the  au- 
thority for  the  issue.  .  .  .  Tho  writs  were  returnable 
according  to  the  provisions  of  Magna  Charta,  within  forty 
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days  of  their  issue;  this  period  was  extended  after  the  union 
with  Scotland  to  fifty  days,  and  has  been  reduced  by  an  act 
(15  Vict  c.  23)  to  thirty-five  days," 

At  page  70  he  ocmtinues: 

''A  dissolution  brings  the  existence  of  Parliamoit  to  an 
end;  a  prorogation  brings  the  session  of  Parliament  to  an 
end ;  an  adjournment  brings  about  a  cessation  of  the  business 
of  one  or  other  house  for  a  period  of  hours,  days  or  weeks. 
The  adjournment  of  either  house  takes  place  at  its  own  disr 
cretion,  unaffected  by  the  proceedings  of  the  other  house. 
The  crown  cannot  make  either  house  adjourn;  it  has  some- 
times signified  its  pleasure  that  the  houses  adjourn,  but 
there  is  no  reason  why  its  pleasure  should  also  be  the  pleas- 
ure of  the  houses.  The  crown  has,  however,  a  statutory 
power  to  call  upon  Parliament  to  meet  before  the  conclusion 
of  an  adjournment  contemplated,  where  both  houses  stand 
adjourned  for  more  than  fourteen  days.  The  power  is 
exercised  by  proclamation  declaring  that  the  houses  shall 
meet  on  a  day  not  less  than  six  days  from  the  date  of  the 
prodamation. 

'^  Prorogation  takes  place  by  the  exercise  of  the  royal 
prerogative;  it  ends  the  session  of  both  houses  simulta- 
neously ;  and  terminates  all  pending  business.  A  prorogation 
is  to  a  specified  date,  but  it  may  be  necessaiy  either  to  post- 
pone or  to  accelerate  the  meeting  of  Parliament. 

^'.  .  .  The  power  to  accelerate  a  meeting  of  Parlia- 
ment which  has  been  prorogued  is  governed  by  statute.  An 
act  of  1797  empowered  the  king  to  advance  the  meeting 
from  a  date  to  which  prorogation  had  taken  place  to  a  date 
not  earlier  than  fourteen  days  from  the  date  of  the  proclama- 
tion and  this  period  was  reduce^  to  six  days  by  an  act  of 
1870." 

At  page  302  he  asserts: 

^'It  would  seem  then  that,  apart  from  the  general  ex- 
pression of  the  act  of  Edward  III,  the  only  statutory  se- 
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cnrities  which  we  have  ever  possessed  for  the  frequent  sum- 
mons and  sittings  of  Parliament  are  the  act  of  Charles  11, 
providing  that  Parliament  shall  sit  at  least  once  in  every 
three  years,  and  the  act  of  William  and  Mary  to  the  effect 
that  we  shall  not  be  more  than  three  years  without  a  Parlia- 
ment. Nor  do  the  statutes  say  what  is  to  happen  if  the 
crown  fails  to  carry  them  into  effect  The  Long  Parliament 
devised  machinery  to  meet  such  a  case,  but  subsequent  Paiv 
liaments  appear  to  have  thought  it  disloyal  to  provide  for 
the  contingency  that  the  crown  might  not  fulfil  the  law.'' 

In  21  Halsbury's  Law  of  England,  title  "  Parliament^"  page 
687,  it  is  stated: 

^^A  new  Parliament  can  be  called  together  for  the  trans- 
action of  business  only  by  the  crown." 

In  volume  6  of  the  same  work,  title  ^^Constitutional  Law,'' 
page  389,  we  find  this  pronouncement: 

^'A  new  Parliament  cannot  legally  assemble  without  the 
royal  writ,  and  though  on  certain  occasions,  through  neces- 
sity occasioned  by  the  king's  absence  or  abdication,  the  two 
houses  have  met  and  transacted  business  in.  an  irregular 
manner  without  the  royal  writ,  such  meetings  are  termed 
Convention  Parliaments,  to  distinguish  them  from  Parlia- 
ments proper,  and  their  proceedings  are  not  recognized  un- 
less subsequently  ratified  by  statute." 

In  a  note  it  is  added : 

^'  This  is  significant  in  that  it  shows  that  Parliament 
acting  on  its  own  initiative  and  convening  itself  for  the  pur- 
pose of  transacting  business  is  vUra  vires  and  irregular  and 
to  have  any  force  and  effect  legally  it  is  necessary  that  there 
be  a  subsequent  ratification  by  that  body  constitutionally 
convened." 

Also,  Cushing's  Law  and  Practice  of  Legislative  Assemblies 
(1913  edition),  section  216,  is  to  the  same  effect 
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In  providing  in  the  Federal  and  State  CoDstitatians  for  the 
meetings  of  the  Congress  and  Legislature,  the  English  model 
was  departed  from  only  so  far  as  to  provide  a  fixed  date  for  the 
annual  meeting  of  those  bodies.  Where  the  date  of  meeting  is 
fixed,  no  summons  is  needed.  But  they  cannot  be  convened  in 
extraordinary  session  without  the  summons  of  the  President  in 
one  case,  and  of  the  Governor  in  the  other.  There  must  be  either 
a  fixed  date  or  a  summons  by  authority.  In  New  York  the 
Legislature  may  act  in  extraordinary  session  only  on  subjects 
recommended  to  it  by  the  Governor,  so  that  our  opponents  have 
been  obliged  to  concede  that  if  the. Assembly  could  rightfully 
impeach  at  an  extraordinary  session,  it  could  impeach  of  its  own 
motion  without  being  called  by  any  sort  of  summons. 

We  have  said  that  there  is  no  precedent  in  any  of  our  states 
where  a  Legislature  attempted  to  convene  itself.  This  is  perhaps 
slightly  but  not  entirely  inaccurate,  because,  in  People  v.  Hatch, 
33  IlL  9,  the  Supreme  Court  of  that  state  had  occasion  to  pass 
upon  an  attempt  of  the  Legislature  to  convene  itself  after  it  had 
been  adjourned  to  a  certain  day,  before  that  day  came.  The 
Constitution  of  Illinois  provided  that,  in  case  of  disagreement 
between  the  two  houses  with  respect  to  the  time  of  adjournment, 
the  Governor  shall  have  power  to  adjourn  the  General  Assembly 
by  his  proclamation.  Acting  under  this  authority,  the  Governor 
assumed  to  adjourn  the  General  Assembly  to  a  specified  date. 
Both  houses  adopted  a  protest  against  his  action  as  ill^al,  and 
a  large  number  of  the  members  returned  to  their  homes.  No 
adjourning  order  of  either  house  appeared  on  the  journals,  and 
for  a  period  of  ten  days  no  entries  were  made  in  the  journals. 
At  the  expiration  of  that  time,  but  before  the  date  for  reconven- 
ing fixed  by  the  Governor,  an  attempt  was  made  to  reconvene  the 
L^slature.  It  was  held  that  the  power  did  not  exists  Mr.  Justice 
Breese  saying  (p.  163) : 

'^  The  session  having  thus  terminated,  it  is  needless  to 
inquire  if  it  could  be  resumed  at  a  future  day,  without  a 
previous  vote  of  the  two  houses,  or  by  the  proclamation  of 
the  Governor.  Should  a  legislative  body  be  dispersed  by 
any  sudden  irruption,  or  insurrection,  or  by  any  external 
force,  their  power  might,  perhaps,  remain,  and  the  duty 
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also,  to  leafisemble  without  any  previous  vote  for  such  pur- 
pose. When  such  dispersion  is  the  result  of  its  own  action, 
I  know  of  no  mode  by  which  it  can  be  brought  together 
again,  as  a  legislative  assembly,  in  the  absence  of  such  pre- 
vious vote,  without  a  call  from  the  executiva 

^^  Blackstone  says,  if,  at  the  time  of  an  actual  rebellion, 
or  imminent  danger  of  invasion,  the  Parliament  shall  be 
separated  by  adjournment  or  prerogative,  the  king  is  em- 
powered to  call  them  together  by  proclamation,  with  four- 
teen days'  notioe  of  the  time  appointed  for  their  assembling 
(1  Black.  Com.  145,  ch.  2).  The  spontaneous  meeting  of 
all  the  members,  except  in  the  case  stated,  at  a  time  not 
appointed  by  law,  and  without  a  previous  vote  for  sudi  pur- 
pose, would  avail  nothing.  The  executive,  if  he  desired, 
could  not  recognize  it  as  a  legislative  body,  nor  could  it  per- 
form a  legislative  act,  having  any  binding  authority.  This 
being  so,  it  follows  a  less  number  than  a  quorum  cannot 
meet  and  hold  a  legislative  session,  no  matter  under  what 
convictions  they  may  assemble,  or  what  rights  they  may 
suppose  they  can  preserve  by  such  meeting.  It  would  be  a 
proceeding  not  sanctioned  by  our  Constitution  or  laws." 

« 

So,  in  French  v.  State  Senate,  146  CaL  604;  s.  c,  80  Pac 
Bep.  1031,  69  L.  R  A.  556,  the  Senate  of  California  expelled 
the  petitioners  for  malfeasance  in  office,  consisting  of  the  taking 
of  a  bribe  to  influence  their  amduct  as  senators.  It  was  claimed 
that  the  Senate  did  not  give  them  a  hearing  or  afford  them  a  trial 
upon  charges  made  nor  permit  them  to  make  any  defence  thereto, 
and  that  the  charges  of  bribery  were  false.  A  writ  of  mandamus 
was  prayed  for  to  compel  the  Senate  to  restore  them  to  member- 
ship therein.  The  application  was  denied,  and  in  the  course  of 
his  opinion  Mr.  Justice  Shaw  said : 

''An  attempt  by  this  court  to  direct  or  control  the  Legis- 
lature, or  either  house  thereof,  in  the  exercise  of  the  power, 
would  be  an  attempt  to  exercise  legislative  functions  which 
it  is  expressly  forbidden  to  do. 

''  Even  if  the  court  should  attempt  to  usurp  this  legisla- 
tive function,  there  is  no  means  whereby  it  could  carry  its 
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judgment  into  effect  and  give  the  relief  demanded.  The 
thirty-sixth  session  of  the  Legislature  has  adjourned  sine 
die;  it  is  a  thing  passed,  and  cannot  be  reconvened  upon  the 
mandate  of  the  judicial  power  (Const.,  art.  8).  The 
Senate  could  not  reinstate  the  petitioners  as  members  of  that 
session  except  when  lawfully  in  session.  Nor  can  the  body 
which  composed  the  thirtynsixth  session  be  again  called 
together  except  in  special  session  and  at  the  behest  of  the 
Governor.'' 

The  great  case  of  Luther  v.  Borden,  7  How.  (U.  S.)  1,  indi- 
cates the  possibilities  which  might  result  from  a  decision  per- 
mitting the  Legislature,  or  either  of  its  component  parts,  to  con- 
vene itself.  The  state  of  Ehode  Island,  until  May,  1843,  did 
not  possess  a  Constitution  such  as  those  which  had  been  adopted 
by  the  other  states.  It  conducted  its  government  under  the 
charter  granted  by  Charles  II  to  the  Colony  of  Ehode  Island  and 
Providence  Plantations.  In  1841  a  portion  of  the  people  held 
meetings  and  formed  associations,  which  resulted  in  the  election 
of  delegates  to  a  convention  to  form  a  new  Constitution,  to  be 
submitted  to  the  people  for  their  adoption  or  rejection.  The  con- 
vention framed  such  a  Constitution,  directed  a  vote  to  be  taken 
upon  it,  and  declared  afterwards  that  it  had  been  adopted  and 
ratified  by  a  majority  of  the  people  of  the  state.  The  Charter 
Grovernment  did  not,  however,  acquiesce  in  these  proceedings,  but 
in  May,  1843,  another  Constitution,  framed  .by  a  convention 
called  together  by  the  Charter  Government,  went  into  operation. 
In  consequence  of  l^ese  proceedings,  the  state,  for  a  time,  was 
placed  under  martial  law.  The  Constitution  of  1843  was 
eventually  recognized  as  controlling.  Although  there  were  seri- 
ous evUs  which  were  sought  to  be  obviated  by  those  who  brought 
about  the  adoption  of  the  Constitution  of  1841,  they  sought  to 
make  a  virtue  of  what  they  believed  to  be  a  necessity,  by  con- 
voking the  constitutional  convention  on  their  own  initiative. 
The  inevitable  consequence  of  such  action  was  a  miniature  civil 
war,  which  would  be  most  likely  to  be  precipitated  in  any  state 
of  the  Union,  if  a  L^islature,  or  a  branch  of  it,  should  under- 
take to  convene  itself  under  conditions  such  as  would  be  likely  to 
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occur,  if  it  should  be  now  determined  that  such  power  may  be 
exercised  at  any  time,  anywhere,  and  in  any  way,  that  the  mem- 
bers of  the  Legislature  or  either  of  its  branches  or  a  part  of  them, 
may  choose. 

The  soundness  of  our  contention  finds  remarkable  corroboration 
in  the  Constitution  of  Alabama  adopted  in  1901,  where  it  was 
found  necessary  to  make  provision  for  the  very  situation  which  is 
presented  in  this  casa 

This  was  done  in  article  7,  section  178,  where  after  pro- 
viding for  the  impeachment  of  various  state  officers  before  "  the 
Senate  sitting  as  a  Court  of  Impeachment,  under  oath  or  affirm- 
ation, on  articles  or  charges  preferred  by  the  House  of  Represent- 
atives,^' the  Constitution  proceeds: 

^'  If  at  any  time  when  the  Legislature  is  not  in  session,  a 
majority  of  all  the  members  elected  to  the  House  of  Hepre- 
sentatives  shall  certify  in  writing  to  the  Secretary  of  State 
their  desire  to  meet  to  consider  the  impeachment  of  the 
Governor,  Lieutenant  Governor,  or  other  officer  administer- 
ing the  office  of  Governor,  it  shall  be  the  duty  of  the  Secre- 
tary of  State  immediately  to  notify  the  speaker  of  the  House, 
who  shall,  within  ten  days  after  receipt  of  such  notice  sum- 
mon the  members  of  the  House  by  publication  in  some  news- 
paper published  at  the  capital,  to  assemble  at  the  capitol  at 
a  day  to  be  fixed  by  the  speaker,  not  later  than  fifteen  days 
after  the  receipt  of  the  notice  to  him  from  the  Secretary  of 
State,  to  consider  the  impeachment  of  the  Governor,  Lieu- 
tenant Governor  or  other  officer  administering  the  office  of 
Gtxvemor.  If  the  House  of  Representatives  prefer  articles 
of  impeachment,  the  speaker  of  the  House  shall  forthwith 
notify  the  Lieutenant  Governor,  unless  he  be  the  officer  im- 
peached, in  which  event  he  shall  notify  the  Secretary  of 
State,  who  shall  summon,  in  the  manner  herein  above  pro- 
vided for,  the  members  of  the  Senate  to  assemble  at  the 
capitol  on  a  day  to  be  named  in  said  summons,  not  later 
than  ten  days  after  receipt  of  the  notice  from  the  speaker 
of  the  House,  for  the  purpose  of  organizing  as  a  court  of 
impeachment.  The  Senate  when  thus  organized,  shall  hear 
and  try  such  articles  of  impeachment  against  the  Governor, 
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Lieutenant  Governor  or  other  officer  administering  the  office 
of  Governor  as  may  be  preferred  by  the  Hojuse  of  Repre- 
aentatives." 

Appendix  A,  which  I  shall  submit  with  this  argument,  contains 
the  Alabama  provision  with  respect  to  extraordinary  sessions  of 
the  Legislatura  Here  we  find,  therefore,  full  recognition  of  the 
propoeition  that  neither  the  L^slature  nor  a  branch  thereof  can 
convene  itself,  and  that  when  it  is  sought  to  impeach  a  Governor, 
if  he  fails  to  call  the  L^slature  together  in  extraordinary  session 
to  act  on  charges  made  against  him,  full  constitutional  machineiy 
for  such  convocaticHL  by  other  methods  must  be  provided;  other- 
wise action  must  be  deferred  until  the  regular  session  of  the 
Legislature. 

In  opposition  to  our  contention,  it  has  been  urged  by  the  im- 
peachment managers  that  it  is  a  general  rule  that,  where  the 
Constitution  gives  a  general  power,  or  enjoins  a  duty,  it  also 
gives,  by  implication,  ev^ry  opportunity  for  the  exercise  of  the 
one  or  the  performance  of  the  other.  This  is,  however,  only  a 
partial  statement  of  the  rule. 

As  shown  in  the  leading  case  of  Field  v.  People,  3  111.  79,  it 
is  modified  by  the  further  rule,  that  where  the  means  for  the  exer- 
cise of  a  granted  power  are  also  given,  no  other  or  different 
means  or  powers  can  be  implied,  either  on  account  of  convenience 
or  because  they  may  be  more  effectual.  The  settled  doctrine  is, 
that  construction  for  the  purpose  of  conferring  power  should  be 
resorted  to  with  great  caution,  and  only  for  the  most  persuasive 
reasons. 

The  present  case  is  one  which  admirably  illustrates  the  wisdom 
of  this  qualification  of  the  rule  invoked  by  those  who  claim  that 
the  Assembly  has  the  right  of  convening  itself.  Not  only  would 
such  an  interpretation  confer  an  extraordinary  and  unusual 
power,  one  which  has  never  been  heretofore  exercised,  either  in 
England  or  in  the  United  States,  but  it  would  entirely  ignore 
the  power  which  is  now  lodged  under  the  Constitution  in  the 
Governor  to  convene  the  Legislature  in  extraordinary  session,  as 
supplementing  the  explicit  provision  of  the  Constitution  whereby 
both  houses  of  the  Legislature  are  convened  automatically  on  the 
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first  Wednesday  in  January  of  each  year.  There  is,  therefore, 
no  occasion  for  indulging  in  any  implication  in  order  to  supply 
the  means  for  convening  the  Assembly.  They  are  fully  provided 
for  by  the  express  terms  of  the  Constitution,  and  where  express 
power  is  granted,  there  is  no  occasion  or  justification  for  the  im-, 
plication  of  other  or  different  power. 

If  the  Assembly  cannot  convene  itself  and  act  when  so  con- 
vened, it  scarcely  requires  argument  to  sustain  the  proposition 
that  it  cannot  act  without  being  convened,  by  independent  and 
separate  individual  action. 

It  will  suffice  to  consider  the  analogy  presented  by  the  au- 
thorities dealing  with  the  acts  of  the  directors  of  a  modem  cor- 
poration. For  if  they  cannot  act,  unless  regularly  convened,  a 
fortiori,  the  Legislature  of  the  State,  and  its  several  branches, 
cannot  so  act 

When  the  Constitution  refers  to  the  functions  performed  by 
the  Assembly  in  impeachment  proceedings,  it  refers  to  action  by 
the  Assembly,  as  an  entity,  not  to  the  assemblymen  who  com- 
pose it.  The  Assembly,  that  is,  the  constitutional  organism  known 
as  such,  has  the  power  to  impeach  by  the  vote  of  a  majority  of 
all  the  members  elected.  The  action  taken  is  not  that  of  the 
members  but  of  the  body  which  all  of  them  taken  together  con- 
stitute. It  is  inconceivable  that  the  members  of  that  body  act- 
ing separately  and  singly,  and  not  as  an  assembled  whole^  can 
ever  be  considered  as  "  the  Assembly." 

Directors  or  trustees  of  a  corporation  cannot  vote  and  act  as  a 
board  without  coming  together.  Their  assent  to  a  proposition 
separately  and  singly  is  void.  They  are  chosen  to  meet  and 
confer  and  to  act  after  an  opportunity  for  an  interchange  of 
ideas.  They  cannot  vote  or  act  in  any  other  manner.  Brinkerhoff 
Co.  V.  Boyd,  192  Mo.  597 ;  Demarest  v.  Spiral,  etc,  Co.,  71  N.  J. 
L.  14 ;  Audenreid  v.  East,  etc.,  Co.,  68  N.  J.  Eq.  450 ;  Tradesman 
Pub.  Co.  v.  Knoxville  Car  Wheel  Co.,  91  Tenn.  634;  Re  Hay- 
craft,  etc,  Co.  (1900)  2  Ch.  230;  Pierce  v.  Morse-Oliver  Co., 
94  Me.  406;  Buttrick  v.  Nashua  R.  R.  Co.,  62  K  H.  418; 
Columbia  Bank  v.  Gospel  Tabernacle,  127  N.  Y.  361. 

The  separate  assent  of  the  board  of  trustees  of  a  religious 
corporation  to  the  performance  of  a  corporate  act  is  void.     The 
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members  must  meet  and  confer  before  their  action  can  have  any 
validity.    Peoples  Bank  v.  St.  Anthon/s  Church,  109  N.  T.  512. 

A  separate  assent  of  a  township  committee  to  the  construction 
of  a  street  railway  is  ill^al.  West  Jersey  Traction  Co.  v.  Camden 
Co.,  68  N.  J.  Eq.  163. 

Where  a  tax  is  assessed  by  two  trustees  in  meeting  assembled, 
who  subsequently  obtain  the  separate  and  private  assent  of  the 
third  trustee,  the  action  taken  is  void.  Keeler  v.  Frosty  22  Barb. 
400 ;  Sehuman  v.  Seymour,  24  N.  J.  Eq.  143. 

The  members  of  a  board  of  highway  oommissioners  cannot 
authorize  or  ratify  a  contract  by  separate  approval.  A  meeting 
is  necessary.    Taymouth  v.  Koehler,  35  Mich.  22. 

A  majority  of  a  school  board  cannot  act  separately  and  singly, 
no  meeting  being  held.    Herrington  v.  District,  47  Iowa  11. 

In  Cammeyer  v.  United  German  I»utheran  Churches,  2  Sandf. 
Ch.  208,  the  learned  Vice  Chancellor  said,  in  a  case  which  de- 
pended upon  the  validity  of  the  action  of  the  board  of  trustees  of 
a  church,  where  it  appeared  that  a  majority  of  the  trustees,  while 
acting  as  a  council,  had  approved  of  the  adoption  of  certain  reso- 
lutions which  indicated  their  intention  with  regard  to  the  matter 
which  was  to  be  acted  upon  by  the  board  of  trustees: 

''  The  conference  or  council  was  a  board  clothed  with  the 
spiritual  regulation  and  government  of  the  church.    It  had 

nothing  to  do  with  the  control  or  direction  of  its  tempor- 



i  alities.    The  statutes  vested  those  duties  in  the  trustees.    The 

fact  that  a  majority  of  the  trustees  were  present,  acting  as  a 
council,  does  not  make  the  resolutions  of  the  council  the  act 
of  the  board  of  trustees.  Suppose  in  the  case  of  a  bank,  that 
at  a  general  meeting  of  the  stockholders  certain  resolutions 
should  be  adopted  to  sell  land,  or  do  any  other  corporate  act, 
and  it  should  be  made  to  appear  that  all  the  directors  of  the 
bank  were  present  assenting  to  what  was  done ;  the  corporation 
would  not  be  bound  unless  the  directors  at  a  meeting  of  the 
board,  should  concur  in  the  resolutions. 

'^  The  directors  in  the  bank,  and  the  trustees  in  this  case, 
are,  by  the  charter,  the  select  dass  or  body  which  is  to  exer^ 
cise  the  corporate  functions.     In  order  to  exercise  them, 
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they  must  meet  as  a  board,  so  that  they  may  hear  each  other's 
views,  deliberate,  and  then  decide.  Their  separate  action, 
individjually,  without  consultation,  although  a  majority  in 
number  should  agree  upon  a  certain  act,  would  not  be  the 
act  of  the  constituted  body  of  men  dothed  with  the  corporate 
powers.  Nor  would  their  action  in  a  meeting  of  the  whole 
body  of  corporators,  or  of  another  and  larger  class  in  which 
they  are  but  a  component  part,  be  a  valid  corporate  act  In 
thus  acting  they  are  distinguishable  from  their  associates, 
and  their  action  is  united  with  that  of  others  who  have  no 
proper  or  legal  right  to  join  with  them  in  its  exercise.  All 
proper  responsibility  is  lost  The  result  may  be  the  same 
that  it  WQuld  have  been  if  they  had  met  separately,  and  it 
may  be  different  In  the  general  assemblage,  influences  may 
be  brought  to  bear  on  the  trustees,  which,  in  their  proper 
board,  would  be  \mheeded;  and  no  one  can  say  with  cer- 
tainty, that  their  vote  in  the  latter  event  would  have  been 
the  same. 

"  It  was  held  in  the  Case  of  the  Corporations,  4  Coke's 
Rep.  77,  b,  that  where  the  power  to  make  a  by-law  was  in 
the  mayor  and  aldermen,  a  by-law  made  by  the  mayor,  alder- 
men and  commonalty  was  void.  And  see  Ex  parte  Hogers, 
and  note  a,  7  Cowen  626,  530;  The  King  v.  Miller,  6  Term 
Eep.  268;  WiUcock  on  Municipal  Corporations,  101,  102; 
Brown  v.  Porter,  10  Mass.  99,  per  Sewall,  J." 

This  principle  has  been  extended  to  the  action  of  political 
bodies. 

Thus,  in  People  ex  reL  Henry  v.  Noetrand,  46  N.  Y.  375,  383, 
the  validity  of  the  action  of  two  members  of  a  board  of  highway 
commissioners,  which  was  by  statute  composed  of  three  members^ 
during  the  existence  of  a  vacancy  in  the  board  was  under  con- 
sideration. Chief  Jjudge  Church  said: 

'^  The  statute  appointing  them  confers  the  power  upon 
three  and  provides  that  whenever  the  number  of  conmiis- 
sioners  is  reduced  below  three  the  vacancy  shall  be  filled  by 
the  coimty  judge.  It  is  quite  evident  that  the  Legislature 
intended  to  intrust  the  powers  conferred  to  three  persons, 
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and  that  the  judgment  of  that  number  should  be  requisite 
to  the  discharge  of  their  duties.  I  am  not  aware  of  any 
principle,  which  enables  two  persons  to  discharge  a  public 
duty  expressly  devolved  upon  three  without  consultation 
with  the  third.  At  common  law  two  could  act  in  such  a  case, 
but  it  was  indispensable  that  the  three  should  meet  and 
deliberate  upon  the  subject.  (Crocker  v.  Crane,  21  Wend. 
211;  7  Cow.  526,  note  a;  28  Barb.  400.)  ...  A 
majority  may  perform  the  duty  after  all  have  met  and 
deliberated,  but  two  cannot  do  this  when  the  office  of  the 
third  is  vacant  any  more  than  they  could  if  the  third  had 
not  met  or  been  consulted." 

It  is  likewise  an  elementary  proposition,  that  stockholders  can 
hold  elections  and  transact  such  other  business  as  they  as  a  body 
are  qualified  to  transact,  only  at  corporate  meetings  duly  called 
and  convened.  Consequently,  all  action  taken  elsewhere  than  at 
such  a  meeting,  and  all  separate  consents  by  individual  stock- 
holders, are  void.  Commonwealth  v.  CuUen,  13  Pa.  St.  133; 
Livingston  v.  Lynch,  4  Johns.  Ch.  573,  597 ;  Torrey  v.  Baker,  83 
Mass.  120;  De  La  Verne  Co.  v.  German  Sav.  Institution,  175 
U.  S.  40. 

In  other  words,  a  corporation  and  its  stockholders  are  separate 
and  independent  entities,  and  the  action  of  stockholders  can  only 
bind  the  corporation  when  they  are  duly  convened  at  a  meeting 
held  for  the  purpose  of  performing  a  corporate  act  Medina  G. 
&  E.  L.  Co.  V.  Buffalo  L.  T.  &  S.  D.  Co.,  162  N.  T.  67 ;  Saranac 
&c  B.  R  Co.  V.  Arnold,  167  N.  Y.  368;  MacDonnell  v.  Buffalo 
L.  T.  ft  S.  D.  Co.,  193  N.  Y.  92 ;  England  v.  Dearborn,  141  Mass. 
590. 

What  is  true  in  the  case  of  a  corporation  as  to  the  necessity  of 
notice  to  its  directors  with  respect  to  the  holding  of  a  special 
meeting  and  of  the  business  to  be  transacted  thereat,  must  be 
likewise  true  of  a  self-<x>nvened  meeting  of  the  Legislature  or  of 
one  of  its  branches,  especially  when  it  is  claimed  that  it  is  to  act 
not  in  the  exercise  of  its  usual  legislative  functions,  but 
judicially. 

A  special  meeting  at  which  less  than  all  of  the  board  of 
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directors  of  a  corporation  attend,  no  notice  having  been  given  to 
the  other  directors  as  to  the  time  for  holding  the  meeting  and  the 
business  to  be  transacted  by  it^  invalidates  the  action  of  those 
who  attend.  Every  director  has  not  only  the  duty,  but  the  right, 
to  attend,  in  order  that  he  may  present  to  his  ajssociates  the 
views  which  he  entertains  and  be  enabled  to  pursuade  them  to 
adopt  his  views  rather  than  those  which  they  are  inclined  to  act 
upon. 

The  very  purpose  of  a  deliberative  body  would  be  destroyed  if 
only  a  portion  of  those  who  have  a  right  to  attend  and  to  be  heard 
and  to  vote,  are  enabled  to  avail  themselves  of  those  privileges,  not 
so  much  for  their  own  advantage,  but  for  the  benefit  of  those 
whom  they  represent 

Thus  in  Whitehead  v.  Hamilton  Rubber  Co.,  62  K  J.  Eq.  78, 
it  was  said : 

'^  That  all  the  directors  are  entitled  to  notice,  either  ex- 
press or  implied,  of  any  meeting  at  which  any  business  is 
transacted,  in  order  that  the  business  may  be  binding  upon 
all  the  persons  concerned,  admits  of  no  question.  •  •  • 
If  the  meetings  held  are  regular  meetings,  that  is,  such  aa 
are  provided  for  by  charter  or  the  by-laws  fixing  time  and 
place,  then  notice  thereof  is  implied.  Of  all  other  meetings, 
especially  those  at  which  any  business  not  pertaining  to 
the  ordinary  affairs  of  the  corporation  is  transacted,  express 
notice  must  be  giveu.  of  the  time  and  place  and  the  object 
or  purpose  of  the  meeting." 

A  meeting  of  a  majority  of  the  directors  at  an  unusual  time 
and  place  is  not  valid  where  the  minority  had  no  notice.  First 
National  Bank  v.  Asheville  Co.,  116  N.  C.  827. 

A  special  meeting  of  directors  is  void  if  no  notice  is  given  to 
absent  directors.  The  fact  that  a  director  who  owns  or  controls  a 
majority  of  the  stock  is  present,  does  not  validate  such  a  meeting 
even  thougjh  he  favor  the  action  taken.  Hill  v.  Rich  Hill  Co., 
119  Mo.  9. 

To  the  same  effect  are  Smith  v.  Dom,  96  Cal.  73 ;  Harding  v. 
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Vandewater,  40  OaL  77 ;  Moore  v.  Hammond,  6  Bam.  &  Co.  456 ; 
Doyle  v.  Mizner,  42  Mich.  332. 

Notice  to  all  the  trustees  of  a  religious  corporation  is  necesr 
■aiy.    Thompson  v.  West,  69  Neb.  677. 

These  rules  have  been  applied  to  the  governing  bodies  of 
municipal  corporations.  Smyth  y.  Darley,  2  H.  L.  789 ;  Bex  v. 
Carlisle,  1  Strange  385. 

Bonds  issued  under  authority  of  a  meeting  of  two  commission- 
ers of  a  town,  without  notice  to  a  third  commissioner,  are  not 
valid.    Pike  County  v.  Bowland,  94  Pa.  St.  238. 

Having  sufficiently  considered  the  propositions  affecting  the 
power  of  the  Assembly  to  convene  itself,  and  having  shown  that 
such  power  does  not  exist,  I  come  to  the  all-important  point  that 
the  Assembly  had  no  power  to  impeach  at  the  extraordinary 
session,  in  the  absence  of  action  by  the  Governor  enabling  it  to 
deal  with  that  subject 

Under  the  Constitutions  of  1821  and  1846  the  Governor  was 
empowered  to  convene  the  L^slature  or  the  Senate  only  on 
extraordinary  occasions.  It  was  left  absolutely  to  his  discretion, 
as  it  is  under  the  present  Constitution,  to  determine  as  to 
whether  he  would  convene  either  the  Senate  or  both  houses 
in  extraordinary  session.  It  was  never  suggested  that,  if  he  de- 
clined to  do  so,  the  Senate  could  convene  itself  or  both  houses 
could  convene  themselves. 

Unquestionably  there  can  be  no  extraordinary  session  of  the 
Senate  or  of  the  Legislature  unless  the  Governor  calls  it  into  being. 
His  discretionary  power  in  that  regard  is  absolute.  It  cannot 
be  controlled  either  by  the  individual  legislators,  by  statute,  by 
resolution,  or  by  rule;  nor  can  it  be  compelled  by  judicial  action. 
However  great  the  necessity  for  such  a  session;  however  impera- 
tive the  public  necessity,  his  nan  volo,  is  conclusive.  The  power 
conferred  on  l^e  Governor  is  political  power  in  the  exercise  of 
which,  as  was  said  in  M arbury  v.  Madison,  1  Oranch  187,  '^  he 
is  accountable  only  to  his  country  in  his  political  character,  and 
to  his  own  conscience,  and  whatever  opinion  may  be  entertained 
of  the  manner  in  which  the  executive  discretion  may  be  used, 
still  there  exists  no  power  to  control  that  discretion." 
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In  re  Governor's  Proclamation,  35  Pac  530,  Elliot,  J.,  speak* 
ing  for  the  Supreme  Court  of  Colorado,  said: 

"  The  Governor  is  thus  invested  with  extraordinary  pow- 
ers. He  alone  is  to  determine  whether  there  is  an  extraor- 
dinary occasion  for  convening  the  Legislature,  and  he  alone 
is  to  designate  the  business  which  the  Legislature  is  to  trans- 
act when  thus  convened." 

In  Farrelly  v.  Cole,  56  Pac.  692  (s.  c.  60  Kansas  356,  54 
L.  R.  A.  464),  Smith,  J.,  said: 

^'  We  will  suppose  again  that  the  Constitution  empowers 
the  executive  to  convene  the  Legislature  on  extraordinary 
occasions,  and  does  not  in  terms  authorize  the  intervention 
of  any  one  else  in  determining  what  is  and  what  is  not  such 
an  occasion  in  the  Constitutional  sense.  It  is  obvious  that 
the  question  is  addressed  exclusively  to  the  executive  de- 
partment and  neither  the  Legislature  nor  the  judicial  de- 
partment can  interfere  to  compel  action,  if  the  executive 
decides  against  it  or  to  enjoin  action,  if,  in  his  opinion,  the 
proper  occasion  has  arisen." 

See  also  Ee  Legislative  Adjournments,  18  R.  I.  824;  s.  o.  22 
L.  R.  A.  716. 

In  Pillsbury's  Petition,  217  Pa.  227  (1907) ;  s.  c.  66  AH.  Rep. 
348;  aflf'd.,  207  U.  S.  161,  the  Governor  had  called  the  Legis- 
lature together  in  extra  session  by  proclamation,  and  then  issued 
a  second  proclamation,  which  right  was  questioned.  Brown,  J., 
at  page  230,  said: 

'^  Whether  the  General  Assembly  ought  to  be  called  to- 
gether in  extraordinary  session  is  always  a  matter  for  the 
executive  alone.  How  it  shall  be  called,  and  what  notice 
of  the  call  is  to  be  given,  are  also  for  him  alone.  The  Con- 
stitution is  silent  as  to  these  matters,  and  wisely  so,  for 
emergencies  may  arise,  such  as  riots,  insurrections,  wide- 
spread epidemics  or  general  calamities  of  any  kind,  requir- 
ing instant  convening  of  the  Legislature,  and,  in  the  power 
given  to  the  Governor  to  call  it,  no  time  for  notice  is  too 
short,  if  it  can  reach  the  members  of  the  General  Assembly." 
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ThiB  leaves  to  the  discretion  of  the  Governor  the  calling  to- 
giether  of  the  Legislature.  There  is  not  even  the  suggestion  that 
in  any  of  the  serious  exigencies  enumerated  (which  are  of  much 
more  import  to  the  welfare  of  the  people  of  the  State  than  even 
the  misconduct  of  a  Governor)  the  Legislature  can  convene  of  its 
own  volition  for  the  purpose  of  dealing  with  them. 

The  power  which  was  thus  conferred  on  the  Governor  was  in- 
tended to  be  the  counterpart  of  that  which  was  vested  in  the 
English  sovereigns  with  respect  to  the  convocation  of  Parlia- 
ment. It  was  found  in  actual  practice  that  when  the  Governor 
convened  the  L^slature  in  extraordinary  session  it  was  apt  to 
prolong  its  deliberations,  necessarily  involving  the  State  in  large 
expense,  and  especially  where  the  Governor  and  the  Legislature 
represented  different  political  parties,  occasioning  irritation  and 
imdue  fridiion  in  the  transaction  of  the  public  business. 

It  was  for  that  reason  that  in  the  constitutional  convention  of 
1867  it  was  deemed  desirable  that  there  should  be  a  limitation 
placed  upon  the  business  which  could  be  transacted  at  an  extra- 
ordinary session,  and  various  projects  were  presented  and  debated 
at  some  length  bearing  on  this  subject. 

In  volume  2  of  Lincoln's  Constitutional  History  of  New  York, 
page  330,  the  author  summarized  the  debate  on  this  proposition 
as  follows : 

'^  The  committee  on  l^slative  powers  and  duties  reported 
a  section  relating  to  extraordinary  sessions  of  the  Legislature, 
and  which  provided,  in  substance,  that  the  Governor  should 
specify  in  his  proclamation  the  subjects  to  be  considered  at 
such  session,  and  the  Legislature  was  prohibited  from  con- 
sidering any  others.  The  original  report  of  the  committee 
on  the  Governor  and  Lieutenant  Governor  did  not  contain  this 
recommendation,  but,  in  the  progress  of  the  consideration  of 
the  subject,  the  provision  was  included  in  a  section  in  the 
executive  article  reported  by  the  committee  on  revision. 
Mr.  Church  sought  to  amend  the  section  so  as  to  permit  the 
L^slature  to  transact  business  not  included  in  the  Gover- 
nor's proclamation.  He  thought  the  Governor  should  not 
have  the  power  to  limit  the  business  to  be  transacted  by  the 
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Legislature  at  an  extraordinary  session.  The  convention  de- 
clined to  accept  Mr.  Church's  amendment^  but  did  adopt  a 
suggestion  by  Judge  Comstock,  that  laws  enacted  at  a  special 
session  must  relate  to  the  subjects  included  in  the  proclama- 
tion. Judge  Comstock  said  this  was  intended  to  confine 
legislation  to  subjects  specified  in  the  proclamation,  but  to 
permit  the  Legislature  to  exercise  the  power  of  appointment 
at  a  special  session,  either  by  electing  officers,  or  acting  on 
nominations  by  the  Governor." 

For  the  full  text  of  this  debate,  we  refer  to  volume  5  of  the  Pro- 
ceedings of  the  Constitutional  Convention  of  1867,  pages  3614  to 
3619. 

The  proposed  amendment  as  thus  formulated,  and  as  sub- 
mitted at  the  election  held  in  1869,  reads  as  follows  (2  Lincoln, 
p.  439) : 

"Art  IV,  sec.  6.  Extraordinary  sessions.  The  Governor 
may  convene  the  Senate  on  extraordinary  occasions,  and  may 
caU  special  sessions  of  the  Legislature  by  proclamation,  in 
which  shall  be  stated  the  particular  object  or  objects  for 
which  they  are  called;  and  no  law  shall  be  enacted  at  any 
special  session  except  such  as  shall  relate  to  the  objects 
stated  in  the  proclamation." 

The  election  of  1869  resulted  in  the  rejection  of  all  the  projects 
of  the  convention  of  1867,  except  the  judiciary  article.  It  was 
recognized,  however,  that  the  Constitution  required  further  amend- 
ment and  thereupon,  in  compliance  with  the  recommendations  of 
Governor  Hoffman  contained  in  his  annual  message  of  1872,  in 
which  he  advocated  constitutional  reform,  a  commission  of  thirty- 
two  eminent  citizens  was  elected  to  consider  and  report  to  the 
Legislature  recommendations  of  changes  in  the  Constitution.  Such 
a  commission  was  appointed,  six  of  the  number  having  been  mem- 
bers of  the  convention  of  1867,  and  all  of  them  being  lawyers  of 
high  standing  and  great  experience.  Among  them  were  George 
Opdyke,  Augustus  Schell,  William  Cassidy,  David  Rumsey, 
Erastus  Brooks,  Francis  Keman,  John  D.  Van  Buren,  Ben- 
jamin D.  Stillman,  Samuel  W.  Jackson,  Daniel  Pratt,  Lucius 
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Bobinson,  George  B.  Bradley,  Horace  V.  Howland  and  Sherman 
S.  Bogers  (2  Lincoln,  p.  470). 

The  conuniflBion,  after  protracted  deliberation^  presented  a 
report  to  the  Legislature  proposing  various  amendments,  which 
were  finally  submitted  to  the  people  at  the  election  held  in  If o- 
vember,  1874,  and  adopted  to  go  into  effect  on  January  1, 
1875.  Among  other  amendments  thus  ushered  into  existence 
was  the  amendment  to  article  4,  section  4,  which  added  to  the 
then  existing  Constitution,  the  following  clause: 

''At  extraordinary  sessions  no  subject  shall  be  acted  upon, 
except  such  as  the  Governor  may  recommend  for  consider- 
ation." 

Mr.  Lincoln  shows  (vol.  2,  pp.  512,  513)  that  this  clause  was 
proposed  by  Mr.  Van  Buren.  The  comment  which  he  makes  upon 
it  is: 

''  In  the  preceding  chapter  I  have  given  the  history  of  a 
similar  provision  in  the  convention  of  1867,  where,  after 
much  discussion,  the  limitation  was  confined  to  the  enact- 
ment of  laws  relating  to  the  objects  stated  in  the  proclama- 
tion, leaving  the  Legislature  free  to  act  on  appointments  and 
other  incidental  matters.  The  commission,  in  its  report  to 
the  Legislature,  said  concerning  this  clause  that '  in  limiting 
the  action  of  the  L^islature  at  extraordinary  sessions,  the 
commissioners  believed  that  on  such  occasions  it  was  un- 
wise to  engage  in  general  legislation,  and,  therefore,  it  is 
proposed  to  confine  the  L^slature  to  the  subjects  recom- 
mended by  the  Qt)vemor.' " 

It  is  at  once  observed  that  the  language  adopted  by  the  com- 
mission of  1872  is  more  comprehensive  and  far  reaching  than 
the  language  proposed  by  Judge  Comstock  at  the  convention  of 
1867.  The  latter  merely  restricted  the  Legislature  when  it  con- 
veDed  in  extraordinary  session  to  the  passage  of  such  laws  as 
were  recommended  by  the  Governor,  but  allowed  the  L^slature 
imlimited  scope  with  respect  to  all  other  matters. 

With  full  knowledge  of  such  purpose  and  of  the  debates  held 
in  the  convention  of  1867,  which  were  still  ringing  in  their  ears, 
the  commissioners   deliberately  adopted  phraseology  wAiich  ex- 
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eluded  all  action  by  the  Legislature,  whether  legislative  or  other- 
wise, except  such  as  the  Governor  might  recommend  for  con- 
sideration. "  No  subject  shall  be  acted  upon,  except  such  as  the 
Qt>vemor  may  recommend  for  consideration." 

It  was  not  that  no  law  should  be  enacted,  except,  etc. 
It  was  not  that  there  should  be  no  legislation,  except,  etc ;  nor 
that  no  bill  should  be  passed  except,  etc.;  nor  that  no  subject 
should  be  acted  upon  by  the  L^slature;  nor  was  any  other 
similarly  limited  form  of  expression  used.  Its  prohibition  related 
to  all  action  upon  any  subject,  except,  etc  No  subject  shall  be 
acted  upon,  except,  etc.  No  wordfi  could  be  more  general  and  all- 
embracing.  Every  possible  subject  on  which  a  legislative  body, 
or  either  of  its  component  parts,  may  act  is  covered,  and  any  pos- 
sible action  on  any  conceivable  subject  is  prohibited  unless  the 
constitutional  condition  precedent  is  complied  with.  The  pro- 
hibition against  action  was  directed  not  only  against  the  Legisla- 
ture but  against  its  integral  parts,  the  Assembly  as  well  as  the 
Senate.     Omne  majus  in  se  continet  minus. 

Nor  is  it  possible  to  coin  a  phrase  which  excludes  ambiguity 
more  completely  than  does  that  which  was  so  chosen.  We  have 
already  proved  that  the  choice  of  this  language  was  not  accidental ; 
it  was  intentional  and  deliberate  for  the  very  purpose  of  obviating 
what  had  been  recognized  as  an  existing  evil. 

The  men  who  chose  this  language  were  familiar  with  the 
history  of  the  State  and  its  jurisprudence.  They  were  men  of 
culture,  who  understood  the  meaning  of  words  and  who  knew 
what  it  meant  to  frame  the  organic  law. 

The  word  "  subject"  has  long  been  defined  and  understood  to 
mean  that  which  is  brought  under  thought  or  examination;  that 
which  is  taken  up  for  discussion.  (People  v.  Parvin  (Cal.),  14 
Pac  783,  784,  quoting  Webster's  Dictionary.) 

The  Century  Dictionary  gives  as  one  of  the  definitions  of  the 
word  "  subject "  the  following: 

"  11.  4.  That  on  which  mental  operation  is  performed ; 
that  which  is  thought,  spoken  or  treated  of." 
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Afl  an  illustratioii,  the  fdlowing  lineB  from  Pope's  translation 
of  the  Iliad  are  given : 

"  But  this,  no  more  the  subject  of  debate^ 
Is  past,  forgotten,  and  resign'd  to  fate/' 

When,  therefore^  the  Constitution  was  thus  amended,  so  as  to 
limit  the  L^islature  and  the  Senate  to  action  at  extraordinary 
sessions  on  such  subjects  only  as  the  Governor  recommended,  it 
meant^  and  could  mean  nothing  else  than,  that  the  Legislature 
and  both  of  its  houses  were  powerless  to  take  any  action,  except 
such  as  the  Governor  expressly  recommended.  These  words  did 
not  relate  merely  to  legislation,  but  to  the  power  of  making  ap- 
pointments, or  of  electing  such  public  officers  whom  under  the 
law  the  Legislature  was  empowered  to  choosa  They  necessarily 
also  included  the  power  to  impeach,  because  certainly  that  was  a 
"subject'' — one  which  would  presumptively  call  for  thought, 
examination  and  discussion.  Hence,  impeachment  came  not  only 
within  the  very  terms  of  this  constitutional  pixxvision,  but  also 
within  the  reasons  which  actuated  those  who  had  framed  it  to 
make  it  a  part  of  our  organic  law. 

Ordinarily,  whenever  there  has  been  an  impeachment  the  pre- 
liminaries, as  well  as  the  debate,  have  occupied  many  days.  It  is 
not  to  be  expected  that  in  a  deliberative  assembly  the  presenta- 
tion of  a  large  volume  of  testimony  and  of  articles  of  impeach- 
ment would  be  followed  by  a  vote  at  the  dead  of  night  and  within 
a  few  hours  after  the  presentation  of  the  subject  for  oonsideratioiu 
All  the  impeachment  proceedings  which  had  occurred  prior  to 
1872  occfurred  before  the  days  of  the  long  distance  telephone,  and 
rapid  transit  was  a  thing  stiU  undreamed  of.  In  those  days  im- 
peachment was  considered  a  matter  of  such  seriousness  that  weeks 
and  months  elapsed  before  resort  was  had  to  that  drastic  remedy. 
There  was,  therefore,  a  strong  reason  why  the  subject  of  impeach- 
ment should  not  be  treated  as  sui  generis. 

As  bearing  on  the  interpretation  to  be  given  to  this  addition  to 
the  Constitution  (if  interpretation  has  any  office  to  perform  with 
respect  to  so  lucid  an  ordinance)  it  is  important  to  bear  in  mind 
that  when  the  commission  of  1872  met,  this  State  had  just  passed 
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through  a  unique  experience  with  respect  to  the  subject  of  im- 
peachmeint.  Five  proceedings  bad  but  shortly  before  been  com- 
pleted which  dealt  witii  the  removal  from  office  of  hi^  officials; 
the  trial  of  Judge  Smith,  of  Herkimer  county,  of  Mr.  Dom, 
Canal  Commissioner,  of  Judge  Barnard,  of  Judge  McCunn  and 
of  Judge  Curtis.  Never  before  in  the  history  of  any  state  of  the 
Union  had  the  public  attention  been  so  persistently  directed  to 
the  removal  from  office  of  important  functionaries  by  the  action 
of  one  or  both  houses  of  the  Legislature  than  M  this  very  time. 
In  1868  took  place  the  trial  of  the  most  important  impeachment 
in  history  —  that  of  Andrew  Johnson.  In  the  same  year  occurred 
the  remarkable  impeachment  of  Governor  Reed  of  Florida  which 
attracted  widespread  interest  (1  Foster  on  the  Const,  p.  679  et 
seq.).  Governor  Clayton  of  Arkansas  was  impeached  and  Gov- 
ernor Butler  of  Nebraska  was  convicted  on  an  impeachment  at 
about  the  same  time,  and  in  1872  came  the  second  impeachment 
of  Governor  Beed. 

It  would  be  presumptuous  even  to  suggest  that  the  distinguished 
public  men  who  composed  the  conmiission  of  1872  should,  in  the 
face  of  these  facts,  have  overlooked  or  forgotten  that  the  impeach- 
ment or  removal  from  office,  even  of  Governors,  was  a  subject  with 
which  the  Legislature  might  be  called  upon  to  deal. 

The  fact,  therefore,  that  they  chose  to  limit  the  power  of  the 
Legislature  and  of  the  Senate  at  an  extraordinary  session  in  the 
manner  that  they  did,  employing  the  phraseology  which  they 
adopted,  makes  it  evident  that  they  acted  with  full  appreciation 
that,  unless  the  Governor  recommended  action  on  the  subject  of 
removal  from  office  or  of  impeachment  in  a  communication  to  the 
L^slature,  that  subject  was  to  be  excluded  from  l^slative  oon.- 
sideration  to  the  same  extent  as  any  other  business  would  be  ex- 
cluded, which  he  did  not  specifically  bring  to  the  attention  of  the 
Legislature  or  of  the  Senata 

Under  the  Constitution  as  it  had  stood  previously,  the  Governor 
had  the  power  to  convene  the  Legislature  or  the  Senate  only  on 
extraordinary  occasions.  There  was  a  reason  for  permitting  this 
to  be  done  with  regard  to  the  Senate  only  which  did  not  apply 
to  the  Assembly.    Many  appointments  to  office  can  only  be  made 


TRIAL   07   WILLIAH   8ULZEB  109 

by  tbe  Gbyemor  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, and  it  was  therefore  desirable  that  to  enable  the  public  busi- 
ness to  be  carried  on  without  let  or  hindrance  the  Senate  should 
be  called  together  for  the  purpose  of  acting  on  such  appoi^tments. 
The  very  fact,  however,  that  it  was  expressly  permitted  that  the 
Senate  might  be  convened  alone,  in  extraordinary  seasion,  and 
that  there  was  no  provision  which  permitted  the  Governor  to  call 
the  Assembly  alone  to  convene  on  an  extraordinary  occasion, 
presents  a  formidable  reason  for  the  argument  that  it  was  not 
intended  that  the  Assembly  should  at  any  time  be  convened  alone, 
and  that  if  convened  as  a  part  of  the  Legislature  at  an  extraordi- 
nary session  it  could  act  only  on  such  such  subjects  as  were  recom- 
mended to  it  by  the  Governor.  Hence,  without  his  recommenda- 
tion, the  subject  of  impeachment  could  not  be  taken  under  con- 
sideration by  it. 

We  will  not  now  discuss  the  question  as  to  whether  or  not  it 
would  be  likely  that  the  Governor  would  recommend  the  con- 
8iderati<m  of  his  own  impeachment.  That  phase  of  the  case  will 
be  taJken  up  at  a  future  stage  of  the  discussion. 

We  wish  io  emphasize,  however,  that  the  Gk>vemor  is  only  one 
of  t!be  many  public  officers  who  can  be  proceeded  against  by  im- 
peachment. There  are  one  hundred  Supreme  Court  justices,  ten 
judges  sitting  in  the  Court  of  Appeals,  upwards  of  sixty  county 
judges,  almost  as  many  surrogates,  and  numerous  executive 
State  officers.  We  must  therefore  consider  the  language  of  the 
CcQstitutioii  in  its  application  to  all  of  these  numerous  public 
officials. 

It  is  believed  that  New  York  was  the  first  of  the  states  which 
undertook  to  limit  the  power  of  the  Legislature  at  an  extraordi- 
nary session.  In  Appendix  A,  I  have  furnished  a  transcript  of 
the  Constitution  of  the  several  states  which  refer  to  special  ses- 
sions of  their  L^slatures,  and  which  it  is  believed  will  throw  a 
flood  of  light  upon  the  meaning  of  the  language  contained  in  our 
Constitution  and  wiU  sustain  the  correctness  of  the  interpreta- 
tion which  we  are  now  seeking  to  give  it 

The  effect  of  provisions  in  the  Constitutions  of  other  states 
of  cognate  character,  on  the  interpretation  of  similar  provisions 
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in  our  Conatitution,  is  admirably  discussed  by  Mr.  Justice  Bockes 
in  People  ex  rel.  Bush  v.  Thornton,  25  Hun  466,  467,  as  fol- 
lows : 

"  In  England  bribery  in  procuring  an  <^ce  created  a  dis- 
ability to  hold  it  (5  and  6  Edw.  VI  Chap.  16;  and  49  Geo. 
Ill,  Chap.  126).  In  Iowa  it  is  provided  by  law  that  an 
election  to  a  county  office  may  be  contested  ^when  the 
incumbent  has  given  or  offered  to  any  elector  .  .  .  any 
bribe  or  reward  in  money,  property  or  thing  of  value  for  the 
purpose  of  procuring  his  election.'  Carrothers  v.  Bu<ssell 
(supra)  was  decided  in  view  of  that  statutory  provision. 
In  Kansas  it  is  declared  by  constitution  that  no  person 
guilty  of  giving  or  receiving  a  bribe,  .  .  .  shall  be 
qualified  to  vote  or  to  hold  office.  The  case  of  the  State  v. 
Stevens  (23  Kan.  456)  was  a  proceeding  for  mandamus 
and  has  no  application  to  the  question  of  disability  here  under 
examination.  In  Oregon  it  is  declared  by  Constitution  that 
every  person  shall  be  disqualified  from  holding  office  during 
the  term  for  which  he  may  have  been  elected,  who  shall 
have  given  or  offered  a  bribe,  threat  or  reward  to  procure  his 
election.  It  was  in  view  of  this  provision  that  the  State  v. 
Dustin  (supra)  was  decided.  In  Wisconsin  the  statute  de- 
clares a  disqualification  to  hold  office  against  such  persona 
as  should  obtain  it  by  bribery;  and  in  Ohio  disqualification 
is  declared  by  law.  Eesearch  has  not  been  further  ext^aded, 
and  it  may  be  that  similar  constitutional  or  legislative  in- 
hibitions may  exist  in  some  other  states  of  the  Union.  We 
have  not  in  this  State  any  similar  provision,  either  in  the 
Constitution  or  laws.  It  may  be  here  pertinently  asked. 
What  need  of  expressly  declaring  this  inhibition  in  thoed 
states  if  it  existed  there,  as  it  claimed  to  exist  here,  without 
so  declaring  it?  The  disability  was  doubtless  made  oon* 
stitutional  in  some  states  and  was  declared  by  law  in  others, 
under  the  belief,  well  founded,  too,  as  we  think,  that  it  was 
necessary  to  make  such  express  declaration  and  provision 
in  order  to  create  the  disability  thus  pronounced.  We  are 
cited  to  no  case  in  which  it  has  been  held  that  disability  to 
hold  office  exists  in  the  absence  of  a  constitutional  or  legis- 
lative provision  so  declaring.'' 
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These  constitutional  provisions,  as  by  reflected  light,  enable  ns 
to  understand  and  appreciate  the  all-inclusive  character  of  the 
cognate  clause  in  our  Constitution.  In  some  of  them  it  is  pro- 
vided that  there  shall  be  no  legislation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  Governor.  In  others, 
that  no  other  business  than  that  specified  in  the  Governor's 
proclamation  shall  be  transacted. 

In  still  others  *'  no  other  business  shall  be  transacted  than  that 
named  in  the  proclamation  " ;  or  the  Legislature,  vrhen  convened, 
shall  have  no  power  to  "  legislate  on  any  subjects  "  other  than  those 
specified;  or  the  Governor  shall  have  power  to  convene  the 
Legislature  for  "  the  transaction  of  executive  business" ;  or  the 
Legislature  shall  "  transact  no  legislative  business "  other  tlian 
that  for  which  it  is  specially  convened.  Again  it  is  provided, 
that  no  laws  shall  be  enacted  at  called  sessions  '^  except  such  as 
shall  relate  to  the  object  stated,  or  the  objects  specially  enumer- 
ated." 

The  Constitution  of  Mississippi  provides  that  the  Legislature, 
when  so  convened,  shall  have  no  power  to  consider  or  act  upon 
subjects  or  matters  other  than  those  designated  in  the  proclama- 
tion of  the  Governor  or  by  which  the  session  is  called,  except 
impeachments  and  examin3,tion  into  the  accounts  of  state  officer?. 

There  is  of  course  a  manifest  distinction  between  a  prohibition 
against  legislation  and  one  against  acting  on  any  subject  whatso- 
ever, other  than  that  recommended  by  the  Governor,  and  the  signifi- 
cant fact  that  the  framers  of  the  Constitution  of  Mississippi,  which 
was  undoubtedly  modeled  upon  the  Constitution  of  New  York, 
found  it  necessary  to  except  impeachments  from  the  effect  of  the 
language  which  was  borrowed  from  our  Constitution,  in  order  to 
enable  the  L^slature,  without  regard  to  the  action  of  the  Gov- 
ernor, to  deal  with  that  subject,  absolutely  demonstrates  that,  but 
for  such  exception,  the  institution  of  an  impeachment  at  an 
extraordinary  session  without  the  Governor's  recommendation, 
would  have  been  prohibited. 

The  President. —  You  may  suspend  now.  We  will  hear  you 
further  on  Monday.  Before  the  Court  adjourns,  I  desire  to  an- 
nounce the  appointment  of  a  committee  required  by  rule  9  to 
maintain   order  and  enforce  the  proper  performance  of  their 
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duties  by  all  officers  and  attendants  of  the  Court  The  com- 
mittee will  consist  of  Senator  Murtaugh,  Senator  Walters  and 
Judge  Hogan. 

Mr.  Parker. —  Presiding  Judge,  before  the  Court  adjourns  we 
would  like  a  direction  for  the  witnesses  who  have  been  subpoenaed 
here  on  the  part  of  the  managers,  that  they  appear  here  on  Mon- 
day at  the  opening  of  the  Court. 

The  President. —  The  clerk  will  announce  that  all  witnesses 
summoned  by  either  side  to  attend  at  this  meeting  of  the  Court, 
must  be  in  attendance  at  the  time  to  which  the  Court  adjourns, 
next  Monday,  at  2  o'clock. 

The  Clerk. —  All  witnesses  summoned  to  appear  by  either  side 
shall  be  here  at  the  time  of  the  meeting  of  tiie  Court  on  Monday 
next  at  2  o'clock. 

Thereupon,  at  3.35  o'clock  p.  m.,  the  Court  adjourned  to  meet 
again  on  Monday,  September  22,  1913,  at  2  o'clock  p.  m. 


(The  challenges  entered  today  by  counsel  for  the  respondent 
against  Senators  Sanner,  Ramsperger,  Frawley  and  Wagner  are 
printed  immediately  following.) 

CHALLENGE  TO  SENATOR  JAMES  J.  FRAWLEY 

STATE  OF  NEW  YORK 

IN  THE 

OOURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


The  Peopub  of  the  State  of  New 
yobk,  by  thb  assembly  thebeof^ 

against 
William  Sulzeb,  As  Gbvemor 


Counsel  for  the  respondent  respectfully  protest  against  Sen- 
ator James  J.  Frawley,  one  of  the  senators  of  the  State,  being 
sworn  as  a  member  of  this  Court,  and  respectfully  challenge  him 
for  the  principal  cause  tiiat  he  is  not  indifferent  as  between  the 
people  of  the  State  and  this  respondent 
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And  as  the  groundfl  for  this  challenge,  counsel  for  the  re- 
spondent respectfully  submit  the  following: 

That  heretofore,  on  May  3,  1913,  the  Legislature  of  the  State 
of  New  York  during  its  r^ular  session  by  concurrent  resolution 
of  that  date,  did  authorize  the  appointment  of  a  joint  legislalive 
investigating  committee  for  the  following  purpose  and  none  other, 
to  wit: 

''  To  examine  into  the  methods  of  financial  administration 
and  conduct  of  all  institutions,  societies  or  associations  of 
the  State,  which  are  supported  either  wholly  or  in  part  by 
State  moneys,  or  which  report  officially  to  the  State ;  into  the 
functions  of  any  or  all  State  departments  concerned  in  the 
management,  supervision  or  regulation  of  any  of  such  depart- 
ments, the  methods  of  making  purchases,  fixing  salaries, 
awarding  contracts  for  supplies,  buildings,  repairs  and  im- 
provements, the  sale  of  manufactured  articles,  and  the  con- 
duct generally  of  the  business  of  all  such  institutions  and 
departments,  for  the  purpose  of  reporting  to  the  next  session 
of  the  Legislature  such  laws  relating  thereto,  as  the  com- 
mittee may  deem  proper." 

That  thereupon  the  president  of  the  Senate  and  the  speaker 
of  the  Assembly  appointed  the  said  Senator  James  J.  Frawley, 
Senator  Felix  J.  Sanner,  Senator  Samuel  J.  Kamsperger  and 
Senator  Elon  B.  Brown,  as  the  Senate  members  of  such  joint 
committee;  that  thereafter  and  at  an  extraordinary  session  of 
the  Legislature  on  June  25,  1913,  by  a  concurrent  resolution  of 
the  Senate  and  Assembly,  claimed  to  have  been  passed  and 
adopted  by  a  majority  of  the  members  duly  elected  to  each  branch 
of  the  Legislature,  it  was  attempted  to  confer  further  and  addi- 
tional power  upon  said  legislative  committee,  and  to  investigate 
among  other  things: 

'^  For  the  information  of  the  L^islature,  the  whole  sub- 
ject of  any  unlawful  or  improper  methods  or  wrongful  or 
unlawful  acts  aforesaid  and  of  receipts  and  expenditures  of 
candidates  for  an  elective  office  to  be  filled  by  the  votes  of 
the  electors  of  the  whole  State  be  referred  to  a  certain  joint 
legislative  committee  of  the  Senate  and  Assembly  to  ex- 
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amine  into  the  methods  of  financial  administration  and  con- 
duct of  all  institutions,  societies  or  associations  of  the  State, 
etc.,  heretofore  appointed  under  joint  resolutions,  dated  the 
second  day  of  May,  1913,  to  ascertain  and  report  to  the 
Legislature  at  this  extraordinary  session,  or,  if  not  ready,  as 
soon  thereafter  as  possible,  whether  any  unlawful  or  im- 
proper methods  have  been  employed,  used  or  pursued  or 
wrongful  or  unlawful  acts  done  by  any  private  person  or 
public  officer  to  influence  the  votes  of  l^islators  on  election 
or  primary  legislation  at  the  last  regular  or  the  present  ex- 
traordinary session  of  the  Legislature;  and  further  to  inves- 
tigate into,  ascertain  and  report  upon  all  expenditures  made 
by  any  candidates  voted  for  at  the  last  preceding  election  by 
the  electors  of  the  whole  State  and  upon  all  statements  filed 
by  or  on  behalf  of  any  such  candidate  for  moneys  or  things 
of  value  received  or  paid  out  in  aid  of  his  election  and  their 
compliance  with  the  present  requirements  of  law  relating 
thereto. 

^^  Said  committee  to  have  the  power  to  subpoena  wit^ 
nesses  on  these  subjects  the  same  as  provided  in  the  resolu- 
tion of  May  second,  above  referred  to." 

That  the  said  James  J.  Frawley,  Felix  J.  Sanner,  and  Samuel 
J.  Ramsperger  took  an  active  part  in  the  investigation  and  ex- 
amination authorized  or  claimed  to  have  been  authorized  by  said 
resolutions,  and  thereafter  and  on  the  11th  day  of  August^  1913, 
said  joint  committee  submitted  a  report  to  the  Legislature  wherein 
the  said  named  senators  in  substance  adjudged  the  respondent 
guilty  of  the  charges  contained  in  the  articles  of  impeachment 
now  exhibited  against  him,  as  will  more  fully  appear  from  a  copy 
of  said  report  hereto  annexed  and  made  a  part  of  this  challenge, 
marked  Exhibit  A. 

That  upon  the  submission  of  such  report  to  the  Assembly  the 
said  articles  of  impeachment  now  preferred  and  exLibited  against 
this  respondent  were  formulated  following  the  findings  and  con- 
clusions of  said  committee  and  grounded  thereupon. 

And  after  the  finding  and  filing  of  such  articles  of  impeach- 
ment the  said  investigating  committee  continued  their  examina- 
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tion  and  investigation  into  the  conduct  and  actions  of  this  re- 
spondent, in  all  of  which  the  said  Senator  James  J.  Frawley  took 
part 

Wherefore,  counsel  for  the  respondent  submit  that  the  said 
Senator  James  J.  Frawley  does  not  stand  indifferent  as  between 
the  people  of  the  State  of  New  York  and  this  respondent,  but  has 
taken  an  active  part  in  investigating  charges  against  him,  and  in 
formulating  the  report  thereon,  and  has  in  advance  passed  upon 
the  question  of  the  guilt  or  innocence  of  the  respondent  upon  the 
charges  and  accusations  set  forth  in  said  articles  of  impeach- 
ment; and  counsel  for  the  respondent  respectfully  ask  this  court 
to  determine  this  challenge  in  such  maimer  as  shall  secure  to  this 
respondent  a  tribunal,  all  of  whose  members  shall  be  impartial 
and  free  from  any  prejudice  or  bias  against  the  said  respondent 

D-Cady  SLssbigk 
Ievino  Q.  Vann 
AuBTBW  G.  Fox 
Louis  Mabshall 

H/BVEY   D.    HiNMAN 

Of  Counsel  for  Respondent 
Exhibit   A 

STATE  OF  NEW  YORK 
BEPOBT  OF  THE  JOINT  LEGISLATIVE  INVESTIGATING  COMMITTEE 

Submitted,  August  11,  1918 

To  the  Senate  and  Assembly  of  the  State  of  New  York  in  Extror 
ordinary  Session  Assembled: 

The  joint  legislative  investigating  committee  heretofore  ap- 
pointed with  power,  among  other  things,  to  investigate  into,  ascer- 
tain and  report  at  this  extraordinary  session  upon  all  expendi- 
tures made  by  any  candidate  voted  for  at  the  last  preceding  elec- 
tion by  the  electors  of  the  whole  State,  and  upon  all  statements 
made  by  and  on  behalf  of  any  such  candidate  for  moneys  or 
things  of  value  received  or  paid  out  in  aid  of  his  election  and  their 
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oomplianoe  with  the  preBent  requiremeats  of  law  relative  thereto, 
does  hereby  report  as  follows: 

That  this  committee  has  held  public  hearings,  taken  sworn  te»- 
tilmony  and  investigated  generally  the  specific  matters  above  re- 
ferred to;  and  this  committee  is  of  the  opinion  that  said  hearings 
and  the  evidence  given  thereat  have  disclosed  such  unlawful  con- 
duct by  one  candidate  at  the  last  general  election  as  to  warrant 
and  require  an  inmiediate  and  separate  report  in  respect  thereto, 
in  ordler  that  the  Legislature  may  take  such  action  thereon  at  this 
extraordinary  session  as  the  public  interest  and  welfare  demand. 

William  Sulzer,  a  candidate  for  Governor  at  the  last  preceding 
election  and  now  Governor  of  this  State,  in  accordance  with  the 
requirements  of  the  so-called  corrupt  practices  article  of  the 
election  law  and  the  statutes  in  relation  to  campaign  contribu- 
tions and  expenses,  filed  on  November  13,  1912,  a  statement 
under  oath  setting  forth  in  effect  that  all  the  money  received  by 
him  in  aid  of  his  election,  directly  or  indirectly,  as  candidate  of 
the  Democratic  party  for  the  office  of  Governor  of  the  State  of 
New  York  in  connection  with  the  general  election  held  in  the 
State  of  New  York  on  the  5th  day  of  Novemlber,  1912,  was  the 
sum  of  $5,460  and  no  more.  The  following  is  the  oath  made  and 
filed  with  the  Secretary  of  State  by  William  Sulzer: 


Vgs.: 


State  of  New  Yoek 
City  xstd  County  of  New  York 

Wm.  Sulzer,  being  duly  sworn,  says  that  he  is  the  person  who 
signed  the  foregoing  statement;  that  said  statement  is  in  all  re- 
spects true  and  that  the  same  is  a  full  and  detailed  statement  of 
ail  moneys  received,  contributed  or  expended  by  him  directly  or 
indirectly  by  himself  or  through  any  other  person  in  aid  of  hia 
election* 

Wm.   Sulzeb 

Sworn  to  before  me  this  13  th 
day  of  November,  1912. 

Alfbbd  J.  Wolff 
Commissioner  of  Deeds,  No.  72,  New  York  City 

A  preliminary  investigation  of  certain  of  the  68  contributions 
aggregating  said  amount  of  $5,460  and  set  forth  in  said  statement, 
disclosed  that  the  checks  for  some  of  these  conceded  contributions 
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were  first  endorsed  in  the  name  of  William  Bolzer  and  there- 
after were  endorsed  by  one  L.  A*  Sarecky  for  deposit  in  the 
Mntnal  Alliance  Trust  Company  at  35  Wall  street,  "New  York 
City.  There  was  also  produced  before  the  committee  at  its  first 
hearing  on  this  subject  a  check  for  $2,500  for  Jacob  H.  SchifPs 
campaign  contribution  to  William  Sulzer,  signed  Kuhn,  Loeb  & 
Company,  to  the  order  of  said  Sarecky,  likewise  deposited  by  said 
Sarecky  in  said  account  in  the  Mutual  Alliance  Trust  Company. 

With  these  facts  and  this  evidence  before  it^  this  committee, 
on  July  30,  1913,  called  the  said  Sarecky  to  the  witness  stand, 
who,  after  being  duly  sworn,  admitted  that  for  years  he  had  acted 
as  confidential  secretary  to  William  Sulzer,  but  refused  to  answer 
any  questions  relative  to  the  campaign  statement  of  William 
Sulzer,  or  to  any  campaign  contributions,  or  to  deposits  in  the 
Mutual  Alliance  Trust  Company;  and  it  is  and  was  the  opinion 
of  your  committee  from  the  answers  of  said  witness  and  his 
demeanor  on  the  stand  that  his  refusal  to  testify  was  at  the 
instance  and  direction  of  Grovemor  Sulzer. 

It  further  appeared  at  the  said  first  hearing  on  this  subject 
that  a  campaign  contribution  of  $500  in  aid  of  the  campaign  of 
William  Sulzer  from  Abram  I.  Elkus,  represented  by  his  check 
to  the  order  of  William  Sulzer,  had  been  received  and  personally 
endorsed  by  the  said  Sulzer  and  deposited  to  his  personal  account 
in  the  Farmers  Loan  &  Trust  Company,  in  which  company  the 
said  Sarecky  admitted  that  William  Sulzer  had  for  a  long  time 
had  an  account  At  a  subsequent  hearing  it  appeared  that  the 
deposit  slip  accompanying  said  check  when  deposited  in  the 
Farmers  Loan  &  Trust  Company  was  also  in  the  handwriting 
of  William  Sulzer.  l^either  the  Schifi  contribution  nor  the 
Elkus  contribution  was  included  in  the  sworn  statement  of 
William  Sulzer  dated  and  verified  November  13,  1912. 

TTpon  these  facts  the  committee  proceeded  to  have  a  further 
hearing  in  the  city  of  New  York  at  which  time  there  was  produced 
a  true  transcript  of  the  account  of  said  Sarecky  in  the  Mutual 
Alliance  Trust  Company,  and  a  true  transcript  of  the  account  of 
said  Sulzer  in  the  Farmers  Loan  &  Trust  Company  according  to 
the  original  books  of  account  of  the  said  trust  companies. 
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By  the  transcript  of  the  Mutual  Alliance  Trust  Company  it 
was  proved  that  the  total  amounts  deposited  during  the  period  of 
the  campaign  in  the  account  of  L.  A.  Sarecky  and  evidently  for 
campaign  purposes,  instead  of  being  $5,460  was  $12,405.93 ;  and 
William  Sulzer  not  only  knew  that  Sarecky's  account  contained 
his  campaign  contributions,  or  some  of  them,  but  he  authorized 
their  deposit  therein  as  is  shown  by  a  letter  signed  by  said  Sulzer, 
dated  October  22,  1912,  and  addressed  to  the  Mutual  Alliance 
Trust  Company  as  follows : 

"  October  22,  1912 
Mutual  Alliance  Trust  Company: 

Gentlemen  :  This  is  to  inform  you  that  I  have  authorized  my 
private  secretary,  Mr.  L.  A.  Sarecky,  to  indorse  my  name  to  any 
checks  donated  to  my  campaign  fund  and  to  deposit  same  to  his 
credit  Very  truly  yours 

William  Sulzbb  " 

The  original  deposit  slips  with  the  Mutual  Alliance  Trust  Com- 
pany for  said  period  were  also  produced  before  your  committee 
and  instead  of  showing  that  contributions  had  been  received  from 
68  persons  aggregating  in  amoimt  $5,640,  the  fact  was  that  there 
had  been  deposited  94  checks  from  various  contributors,  together 
with  a  sum  in  cash  or  currency  of  between  $1,500  and  $2,000. 

At  this  same  hearing  there  was  also  produced  before  your  com- 
mittee a  personal  check  for  campaign  contribution  by  William  F. 
McCombs,  then  chairman  of  the  Democratic  National  Committee, 
for  $500  to  the  order  of  William  Sulzer,  thereafter  deposited  by 
Sarecky  in  the  Mutual  Alliance  Trust  Company  and  not  reported 
by  William  Sulzer  in  his  statement  sworn  to  November  13,  1912. 

There  was  further  produced  at  said  hearing  in  New  York  City 
a  check  by  Henry  Morgenthau,  then  chairman  of  the  finance 
committee  of  the  Democratic  National  Committee,  for  $1,000 
to  the  order  of  William  Sulzer,  which  check  was  endorsed  person- 
ally by  William  Sulzer  and  although  a  campaign  contribution,  was 
deposited  by  him,  accompanied  by  a  deposit  slip  in  his  own  hand- 
writing, in  his  personal  account  in  the  Farmers  Loan  and  Trust 
Company. 

Thereafter  there  was  produced  a  full  transcript  of  the  Farmers 
Loan  and  Trust  Company's  account  of  William  Sulzer  from  Sep- 
tember 1,  1912,  to  January  1,  1913,  with  the  original  deposit  slips, 
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from  which  it  appeared  that  the  amount  of  deposits  between  said 
dates  to  the  account  of  William  Sulzer  was  $24,895.81 ;  that  on 
October  8th  and  l(Hh,  when  William  Sulzer  was  in  New  York 
Cil7,  he  deposited  in  checks  and  currency  in  said  account  the  sum 
of  $7,900,  of  which  amount  the  said  Morgenthau  $1,000  check 
was  a  part;  that  on  October  12,  1912,  during  the  campaign,  Wil- 
liam Sulzer  further  deposited  currency  amounting  to  $2,500  and 
a  check  for  $1,000;  and  further  on  December  16,  18,  and  28, 
1912,  he  deposited  $5,100  in  currency  —  all  in  said  Farmers 
Loan  and  Trust  Company. 

Your  committee  further  reports  that  having  received  authentic 
information  that  William  Sulzer  had  used  campaign  funds  for 
the  purpose  of  buying  securities  or  speculating  on  margins  in  Wall 
street,  some  of  them  being  carried  on  in  the  name  of  Frederick  L. 
ColweU,  a  personal  friend,  as  a  dummy  for  Sulzer.     It  attempted 

to  have  produced  the  books  of  account  of  two  brokerage  firms  in 
Xew  York  City,  namely :  Messrs.  Harris  &  Fuller  and  Fuller  & 

Gray;  and  also  subpoenaed  the  said  Frederick  L.  Colwell  to 
testify. 

That  thereupon  at  first  the  firm  of  Harris  &  Fuller,  or  the 
members  thereof,  refused  to  produce  their  accounts  with  William 
Sulzer,  and  Melville  B.  Fuller,  of  said  firm,  refused  to  answer 
any  questions  as  to  said  account,  and  in  like  manner  Frederick 
L  Colwell  refused  to  answer  questions  as  to  any  account  of  stock 
transactions  relative  to  or  connected  with  William  Sulzer.  It 
further  appeared  from  the  answers  of  said  witnesses,  their  de- 
meanor on  the  witness  stand  and  from  authentic  information  in  the 
possession  of  the  committee,  that  they  so  refused  to  answer  ques*. 
tions  at  the  instance  and  request  of  Governor  Sulzer  and  that 
Fuller  had  had  an  interview  with  Governor  Sulzer  in  Albany  after 
being  served  with  the  subpoena,  at  which  interview  it  was  de- 
manded by  Governor  Sulzer  and  agreed  that  said  Fuller  should 
refuse  to  give  any  information  respecting  said  account 

That  thereafter  the  said  Fuller  was  threatened  with  punish- 
ment for  contempt  by  the  Legislature,  and  finally  appeared  at  a 
subsequent  hearing,  and  produced  a  transcript  of  the  account  of 
William  Sulzer,  which  account^  for  the  purposes  of  keeping  its 
eristence  secret  from  other  customers  of  the  firm  was  known,  num- 
bered and  designated  as  account  63.     This  account  shows  that 
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William  Siilzer  was  carrying  on  margin  in  the  said  office  of  said 
brokers: 

600  shares  of  0.  C.  C.  &  St  L.  (Big  Four)  stock, 
200  shares  of  American  Smelters  and 
100  shares  of  Southern  Pacific. 

And  that  on  January  1,  1912^  while  the  said  Sulzer  was  chair- 
man of  the  Foreign  Affairs  Committee  in  the  House  of  Bepresenta- 
tives,  and  a  member  of  said  house,  he  owed  the  firm  of  Harris 
i&  Fuller  $48,599.38  on  said  speculative  account.  It  further  ap- 
pears that  after  his  election  as  Governor  the  said  Sulzer  paid  by 
deposits  of  cash  or  checks  on  his  debt  to  said  Harris  &  Fuller 
the  sum  of  $21,000,  and  we  call  attention  to  the  fact  that  within 
two  weeks  after  his  election,  on  November  18,  1912,  he  paid  them 
in  currency  $10,000,  and  on  December  16,  1912,  he  paid  them  in 
currency  $6,000,  although  none  of  these  sums  were  drawn  from 
the  Farmers  Loan  &  Trust  Company.  That  in  the  month  of  June, 
1913,  Governor  Sulzer  was  being  continually  requested  by  Harris 
&  Fuller  to  make  payment  on  account  of  his  margins,  which  had 
become  very  weak  and  he  was  notified  either  to  pay  or  take  up 
the  account  and  transfer  it  to  some  one  else,  with  the  result  that 
on  July  15,  1913,  Lieutenant  Commander  Louis  M.  Josephthal 
paid  for  the  said  Sulzer  the  amount  then  remaining  due  of 
$26,739.21.  That  said  Josephthal  is  a  member  of  Gk)vemor 
Sulzer's  military  staff,  being  the  only  member  of  Governor  Six's 
staff  who  was  retained  by  Sulzer. 

There  was  further  produced  before  your  committee  under  sub- 
poena a  certain  account  of  Frederick  L.  Colwell,  the  friend  and 
dummy  of  William  Sulzer  above  referred  to,  with  the  firm  of 
Boyer,  Griswold  &  Company,  brokers  of  New  York  City,  where- 
from  it  appeared  that  on  the  16th  day  of  October,  1912,  during 
the  campaign,  the  said  Colwell  bought  outright  200  shares  of 
0.  C.  C.  &  St.  L.  stock,  commonly  known  as  Big  Four,  for  the 
sum  of  $12,025,  and  that  said  Colwell  paid  for  said  stock  on 
that  day  with  the  following  funds: 

Check  of  William  Sulzer $900  00 

Check  of  Theodore  W.  Meyers 1,000  00 

Check  of  John  Lynn 600  00 

Check  of  Lyman  A.  Spalding 100  00 

Check  of  Edward  F.  O'Dwyer 100  00 

Check  of  John  W.  Cox 800  00 
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Check  of  The  Frank  V.  Strauss  Company $1,000  00 

Check  of  John  T.  Dooling 1,000  00 

Currency 7,126  00 


$12,025  00 


The  evidence  further  showed  that  the  check  of  William  Sulzer 
for  $900  was  drawn  on  the  Farmers  Loan  &  Trust  Company 
account  above  referred  to,  and  no  one  can  doubt  but  that  all  of 
these  checks  were  for  campaign  contributions,  especially  as  Spald- 
ing testified  that  his  cheek  was  given  for  that  specific  purpose, 
and  that  it  went  in  with  other  checks  contributed  for  campaign 
purposes  by  members  of  the  Manhattan  Club. 

The  committee  had  produced  before  it  another  account  for  the 
purchase  of  200  shares  of  Big  Four  stock  from  the  firm  of  Fuller 
&  Gray,  paid  for  by  $11,826.00  in  currency  between  the  21st  and 
81st  days  of  October,  1912,  during  the  campaign,  this  account 
being  known  as  number  600,  for  the  purpose  of  concealing  the 
fact  that  the  account  belonged  to  William  Sulzer;  and  this  stock 
was  delivered  by  devious  ways  to  the  dummy,  Colwell,  who  met 
the  messenger  by  appointment  at  the  Nassau  National  Bank,  in 
New  York  City. 

This  same  Colwell,  when  again  subpoenaed  for  another  hear- 
ing, after  having  refused  to  testify  as  above  stated,  failed  to  ap- 
pear when  his  name  was  called,  and  is  now  in  contempt  of  the 
Legislature  as  is  also  the  former  confidential  secretary  of  William 
Sulzer,  Louis  A.  Sarecky. 

The  foregoing  is  a  summary  of  the  salient  facts  and  evidence 
in  relation  to  campaign  contributions  and  the  conversion  thereof; 
and  one  of  the  most  significant  features  of  this  evidence,  aside 
from  and  in  addition  to  the  large  checks  received  for  campaign 
purposes  and  not  accounted  for  in  the  sworn  statement^  is  the 
large  amount  of  carrency  which  William  Sulzer  had  and  used,  in 
the  pxurchase  or  protection  of  stocks  during  the  three  months  be- 
tween the  day  that  he  was  nominated  and  the  day  he  took  office  as 
Governor,  namely: 

October  16,  1912,  for  the  purchase  of  Big 

Four  stock    $7,126  in  currency 

October  21  to  81,  1912,  for  the  purchase 

of  Big  Four  stock 11,826  in  currency 
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October  8,  1912^  deposited  in  the  Farmers 
Loan  &  Trust  Co $1,400  in  currency 

October  12,  1&12,  deposited  in  the  Farm- 
ers Loan  &  Trust  Co 2,500  in  currency 

December  16,  1912,  deposited  in  the 
Farmers  Loan  &  Trust  Co 1,100  in  currenev 

December    18,    1912,    deposited    in    the 

Farmers  Loan  &  Trust  Co 1,000  in  currency 

December    28,    1912,    deposited    in    the 

Farmers  Loan  &  Trust  Co 3,000  in  currency 

November  18,  1912,  deposited  with  Har- 
ris &  Fuller 10,000  in  currency 

December  16,  1912,  deposited  with  Har- 
ris &  Fuller 6,000  in  currency 

Total  currency   between   nomination 
and   inauguration    $43,950  in  currency 


Your  committee  leaves  to  the  Legislature  the  inference  to  bo 
drawn  from  the  possession  and  use  of  this  currency. 

During  the  time  of  these  hearings  and  investigations  William 
Sulzer,  as  Governor,  has  done  everything  in  his  power  to  with- 
hold the  truth  and  obstruct  the  production  of  evidence  and  the 
course  of  justice.  At  his  instance  and  direction  both  Sarecky, 
his  secretary,  Colwell,  his  dummy,  and  Harris  &  Fuller,  hia 
brokers,  have  refused  to  testify  before  the  committee.  His  in- 
fluence in  the  promotion  of  Sarecky  to  an  important  and  lucrative 
position  in  the  State  Hospital  Commission  as  deportation  agent 
—  substituting  an  inexperienced  young  stenographer  for  an  ex- 
perienced physician  in  that  position  —  could  only  be  a  reward  for 
Sarecky's  silence  in  protecting  the  Governor  from  damaging  dis- 
closures. 

Governor  Sulzer  made  a  false  public  statement,  when  on  July 
30,  1913,  he  said  that  he  was  away  campaigning  and  that  he  did 
not  know  of  the  campaign  contributions  omitted  from  his  sworn 
statement  The  Elkus  check  was  endorsed  by  Sulzer  personally 
and  he  acknowledged  the  letter  of  Elkus  transmitting  it  as  a 
campaign  contribution. 
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We  submit  to  the  Legislature  that  it  was  false  when  William 
Sulzer  swore  that  he  had  received  only  $5,460  of  campaign  con- 
tributions and  that  he  did  so  with  full  knowledge  that  he  had  re- 
ceived an  amount  many  times  that  sum  and  had  converted  the  same 
to  his  private  uses ;  that  he  used  contributions  given  to  aid  in  his 
election  for  the  purchase  of  stocks  in  Wall  street  which  he  or  his 
agents  still  hold ;  that  he  has  been  engaged  in  stock  market  specula- 
tions at  the  time  that  he,  as  Governor,  was  earnestly  pressing  legis^ 
lation  against  the  New  York  Stock  Exchange  which  would  affect 
the  business  and  prices  of  the  Exchange;  and  that  there  was 
evidence  before  his  committee  to  sustain  a  finding  that  as  Gov- 
ernor he  has  punished  legislators  who  opposed  him  by  vetoing 
legislation  enacted  for  the  public  welfare,  and  has  traded  executive 
approval  of  bills  for  support  of  his  direct  primary  and  other 
measures. 

We  submit  to  the  Senate  and  Assembly  that  the  facts  above 
stated  are  sufficiently  serious  in  character  and  are  so  violative  of 
the  laws  of  this  State  and  the  rules  of  fitness  for  and  conduct  in 
high  office,  that  the  public  interests  demand  some  action  in 
reference  thereto  whether  through  the  exercise  of  powers  of  the 
Legislature,  or  by  referring  the  facts  and  evidence  to  other  duly 
oonstituted  officers  charged  with  duties  in  respect  thereof. 

There  is  in  the  possession  of  this  committee  further  authentic 
information  of  other  similar  evidence  in  respect  to  the  subject  of 
this  report,  as  strong  in  quality  and  in  the  lai^e  amounts  involved 
ss  that  on  which  sworn  testimony  has  already  been  given. 

This  committee,  therefore,  has  not  completed  its  investigation 
either  on  this  subject  or  others  covered  by  the  resolutions  under 
which  it  is  acting,  but  it  has  felt  that  the  revelations  set  forth  in 
this  report  and  the  testimony  accompanying  it  diould  be  brought 
to  the  attention  of  the  Legislature  at  once  without  awaiting  a  final 
report  either  on  this  or  other  subjects. 

The  questions  here  involved  are  vital  to  clean  government. 
They  are  above  party  or  partisanship.  They  are  vital  to  the 
citizens  of  the  State  and  call  for  prompt  and  well-considered 
action.  They  call  for  an  answer  from  Governor  Sulzer,  because 
both  his  obstructive  tactics  and  his  silence  warrant  the  conclusion 
that  the  charges  can  neither  be  answered  nor  explained. 


r 
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We  recommend  the  punishment  for  contempt  of  Louis  A. 
Sarecky  and  Frederick  L.  Colwell  hereinbefore  referred  to;  and 
we  transmit  herewith  the  record  of  the  hearings  with  the  testi- 
mony and  exhibits. 

Albany,  K  Y.,  August  11,  1913. 

Respectfully  submitted  by  order  of  the  committee, 

Thb  Joint  Leoislativs  Investigating  Committee, 

James  J.  Fsawlet 
Eugene  Lamb  Biohabds  Chairman 

Counsel 
Matthew  T.  Hobgan 

Secretary 


CHALLENGE  TO  SENATOR  FELIX  SANNER 

state  of  new  YORK 

IN  THE 

cx)urt  for  the  trial  of  impeachments 


The  People  of  the  State  of  New 
yobe,  bt  the  assembly  thebeof, 

against 
William  Sulzeb,  Ab  Governor 


Counsel  for  the  respondent  respectfully  protest  against  Senator 
Felix  J.  Sanner,  one  of  the  senators  of  the  State,  being  sworn  as 
a  member  of  this  Court,  and  respectfully  challenge  him  for  the 
principal  cause  that  he  is  not  indifferent  as  between  the  people  of 
the  State  and  this  respondent 

And  as  the  grounds  for  this  challenge,  counsel  for  the  respond- 
ent respectfully  submit  the  following: 

That  heretofore,  on  May  3,  1918,  the  Legislature  of  the  State 
of  New  York  during  its  regular  session  by  concurrent  resoliution 
of  that  date,  did  authorize  the  appointment  of  a  joint  l^slative 
investigating  committee  for  the  following  purpose  and  none  other, 
to  wit: 

'^  To  examine  into  the  methods  of  financial  administratioii 
and  conduct  of  all  institutions,  societies  or  associations  of 
the  State,  which  are  supported  either  wholly  or  in  part  by 
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State  monejSy  or  which  report  officially  to  the  State;  into  the 
functions  of  any  or  all  State  departments  concerned  in  the 
management,  8.upervision  or  regulation  of  any  of  such  depart- 
ments, the  methods  of  making  purchases,  fixing  salaries^ 
awarding  ooutracts  for  supplies,  buildings,  repairs  and  im- 
provements, the  sale  of  manufactured  articles,  and  the  con- 
duct generally  of  the  business  of  all  such  institutions  and 
departments,  for  the  purpose  of  reporting  to  the  next  session 
of  the  Legislature  such  laws  relating  thereto  as  the  com- 
mittee may  deem  proper/' 

That  thereupon  the  president  of  the  Senate  and  the  speaker  of 
the  Assembly  appointed  the  said  Senator  James  J.  Frawley, 
Senator  Felix  J.  Sanner,  Senator  Samuel  J.  Bamsperger,  and 
Senator  Elon  R.  Brown  as  the  Senate  members  of  such  joint  com- 
mittee; that  thereafter  and  at  an  extraordinary  session  of  the 
Legislature  on  June  25,  1913,  by  a  concurrent  resolution  of  the 
Senate  and  Assembly,  claimed  to  have  been  passed  and  adopted 
by  a  majority  of  the  members  duly  elected  to  each  branch  of  the 
Legislature,  it  was  attempted  to  confer  further  and  additional 
power  upon  said  legislative  committee,  and  to  investigate  among 
other  things: 

**  For  the  information  of  the  Legislature^  the  whole  subject 
of  any  unlawful  or  improper  methods  or  wrongful  or  unlaw- 
ful acts  aforesaid,  and  of  receipts  and  expenditures  of  candi- 
dates for  an  elective  office  to  be  filled  by  the  votes  of  the 
electors  of  the  whole  State  be  referred  to  a  certain  joint 
legislative  committee  of  the  Senate  and  Assembly  to  ex- 
amine into  the  methods  of  financial  administration  and  con- 
duct of  all  institutions,  societies  or  associations  of  the  State, 
etc.,  heretofore  appointed  under  joint  resolutions,  dated  the 
second  day  of  May,  1913,  to  ascertain  and  report  to  the 
Legislature  at  this  extraordinary  session,  or,  if  not  ready, 
as  soon  thereafter  as  possible,  whether  any  unlawful  or  im- 
proper methods  have  been  employed,  used  or  pursued,  or 
wrongful  or  unlawful  acts  done  by  any  private  person  or 
public  officer  to  influence  the  votes  of  l^slators  on  elec- 
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tion  or  primary  legislation  at  the  last  regular  or  the 
present  extraordinary  session  of  the  Legislature ;  and  further 
to  investigate  into,  ascertain  and  report  upon  all  expendi- 
tures made  by  any  candidate  voted  for  at  the  last  preceding 
election  by  the  electors  of  the  whole  State^  and  upon  all 
statements  filed  by  or  on  behalf  of  any  SiUch  candidate  for 
moneys  or  things  of  value  received  or  paid  out  in  aid  of  his 
election  and  their  compliance  with  the  present  requirements 
of  law  relating  thereto. 

'^  Said  committee  to  have  the  power  to  subpoena  witnesses 
on  these  subjects  the  same  as  provided  in  the  resolution  of 
May  second  above  referred  to." 

That  the  said  James  J.  Frawley,  Felix  J.  Sanner  and  Samuel 
J.  Ramsperger  took  an  active  part  in  the  investigation  and  exam* 
ination  authorized  or  claimed  to  have  been  authorized  by  said 
resolutions,  and  thereafter  and  on  the  11th  day  of  August, 
1913,  said  joint  committee  submitted  a  report  to  the  Legislature 
wherein  the  said  named  senators  in  substance  adjudged  the  re- 
spondent guilty  of  the  charges  contained  in  the  articles  of  im- 
peachment now  exhibited  against  him,  as  will  more  fully  appear 
from  a  copy  of  said  report  hereto  annexed  and  made  a  part  of 
this  challenge,  marked  Exhibit  A. 

That  upon  the  submission  of  such  report  to  the  Assembly  the 
said  articles  of  impeachment  now  preferred  and  exhibited  against 
this  respondent  were  formulated  following  the  findings  and  con- 
clusions of  said  committee  and  grounded  thereupon. 

And  after  the  finding  and  filing  of  such  articles  of  impeach- 
ment the  said  investigating  committee  continued  their  examina- 
tion and  investigation  into  the  conduct  and  actions  of  this  re- 
spondent, in  all  of  which  the  said  Senator  Felix  J.  Sanner  took 
part 

Wherefore,  counsel  for  the  respondent  submit  that  the  said 
Senator  Felix  J.  Sanner  does  not  stand  indifferent  as  between 
the  people  of  the  State  of  l^ew  York  and  this  respondent,  but  has 
taken  an  active  part  in  investigating  charges  against  him,  and  in 
formulating  the  report  thereon,  and  has  in  advance  passed  upon 
the  question  of  the  guilt  or  innocence  of  the  respondent  upon  the 
charges  and  axx^usations  set  forth  in  said  articles  of* impeachment; 
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and  oounsel  for  the  respondent  respectfully  ask  this  Court  to  de- 
termine this  challenge  in  such  manner  as  shall  secure  to  this 
respondent  a  tribunal,  all  of  whose  members  shall  be  impartial 
and  free  from  any  prejudice  or  bias  against  the  said  respondent. 

D-Cady  Hsbbigx 
Ibviko  G.  Vann 
Austen  G.  Fox 
Louis  Masshall 
Harvbt  D.  Hinman 
Of  Counsel  for  Respondent 

(Here  follows  Exhibit  A,  which  is  the  "  Report  of  the  Joint 
L^slative  Investigating  Committee/'  submitted  August  11, 
1913,  to  the  Senate  and  Assembly  of  the  State  of  New  York  in 
extraordinary  session  assembled,  and  is  identical  with  "  Exhibit 
A^'  annexed  to  and  made  part  of  the  challenge  to  Senator  James 
J.  Frawley,  supvd.) 


CHALLENGE  TO  SENATOR  SAMUEL  J.  RAMSPBBGER 

state  of  new  YORK 

IN   THE 

CX)URT   FOR  THE  TRIAL  OF  IMPEACHiMENTS 


The  People  op  the  State  of  New 
yobk,  bt  the  assbmblt  thebeof, 

against 
WiLLLAM  SuLZER,  Afl  Govemor 


Oounsel  for  the  respondent  respectfully  protest  against  Sen- 
ator Sam.nel  J.  Ramsperger,  one  of  the  senators  of  the  State, 
being  sworn  as  a  member  of  this  Court,  and  respectfully  chal- 
lenge him  far  the  principal  cause  that  he  is  not  indifferent  as 
between  the  people  of  the  State  and  this  respondent 

And  as  the  grounds  for  this  challenge,  counsel  for  the  respond- 
ent respectfully  submit  the  following: 

That  heretofore  on  May  3,  1913,  the  Legislature  of  the  State 
of  New  York  during  its  regular  session  by  concurrent  resolution 
of  that  date,  did  authorize  the  appointment  of  a  joint  legislative 
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inveBtigating  committee  for  the  following  purpoee  and  none  other, 
to  wit: 

'^  To  examine  into  the  methods  of  financial  administra- 
tion and  conduct  of  all  institutions,  societies  or  associations 
of  the  State,  which  are  supported  either  wholly  or  in  part 
by  State  moneys,  or  which  report  officially  to  the  State ;  into 
the  functions  of  any  or  all  State  departments  concerned  in  the 
management,  supervision  or  regulation  of  any  of  such  de- 
partments, the  methods  of  making  purchases,  fixing  salaries, 
awarding  contracts  for  supplies,  buildings,  repairs  and  im- 
provements, the  sale  of  manufactured  articles  and  the  con- 
duct generally  of  the  business  of  all  such  institutions  and 
departments,  for  the  purpose  of  reporting  to  the  next  session 
of  the  Legislature  such  laws  relating  thereto  as  the  com- 
mittee may  deem  proper." 

That  thereupon  the  president  of  the  Senate  and  the  speaker 
of  the  Assembly  appointed  the  said  Senator  James  J.  Frawley, 
Senator  Felix  J.  Sanner,  Senator  Samuel  J.  Bamsperger  and 
Senator  Elon  R.  Brown,  as  the  Senate  members  of  such  joint 
conmiittee;  that  thereafter  and  at  an  extraordinary  session  of 
the  Legislature  on  June  25,  1913,  by  a  concurrent  resolution  of  the 
Senate  and  Assembly,  claimed  to  have  been  passed  and  adopted 
by  a  majority  of  the  members  duly  elected  to  each  branch  of  the 
Legislature,  it  was  attempted  to  confer  further  and  additional 
power  upon  said  legislative  committee,  and  to  investigate  among 
other  things: 

'^  For  the  information  of  the  Legislature,  the  whole  subject 
of  any  unlawful  or  improper  methods  or  wrongful  or  un- 
lawful  acts  aforesaid  and  of  receipts  and  expenditures  of 
candidates  for  an  elective  office  to  be  filled  by  the  votes  of 
the  electors  of  the  whole  State  be  referred  to  a  certain  joint 
legislative  committee  of  the  Senate  and  Assembly  to  examine 
into  the  methods  of  financial  administration  and  conduct  of 
all  institutions,  societies  or  associations  of  the  State,  etc, 
heretofore  appointed  under  joint  resolutions,  dated  the 
second  day  of  May,  1913,  to  ascertain  and  report  to  the 
Legislature  at  this  extraordinary  session,  or,  if  not  ready,  as 


TBIAX   OF   WILLIAM   BULZ£B  129 

aoon  thereafter  as  possible^  whether  any  unlawful  or  im- 
proper methods  have  been  employed^  used  or  pursued,  or 
wrongful  or  unlawful  acts  done  by  any  private  person  or 
public  otBiceT  to  influence  the  votes  of  legislators  on  election 
or  primary  legislation  at  the  last  regular  or  the  present 
extraordinary  session  of  the  Legislature;  and  further  to  in- 
vestigate intOy  ascertain  and  report  upon  all  ezpenditures 
made  by  any  candidate  voted  for  at  the  last  preceding  elec^ 
tion  by  the  electors  of  the  whole  State  and  upon  all  state- 
ments filed  by  or  on  behalf  of  any  such  candidate  for  moneys 
or  things  of  value  received  or  paid  out  in  aid  of  his  election 
and  their  compliance  with  the  present  requirements  of  law 
relating  thereto. 

'^  Said  committee  to  have  the  power  to  subpoena  witnesses 
on  these  subjects  the  same  as  provided  in  the  resolution  of 
May  second,  above  referred  to." 

That  the  said  James  J.  Frawley,  Felix  J.  Sanner,  and  Samuel 
J.  Bamsperger  took  an  active  part  in  the  investigation  and  ex-' 
axnination  authorized  or  claimed  to  have  been  authorized  by 
said  resolutions,  and  thereafter  and  on  the  11th  day  of  August, 
1913,  said  joint  committee  submitted  a  report  to  the  Legislature 
wherein  the  said  named  senators  in  substance  adjudged  the  re- 
spondent guilty  of  the  charges  contained  in  the  articles  of  im- 
peachment now  exhibited  against  him,  as  will  more  fully  appear 
from  a  copy  of  said  repoil;  hereto  annexed  and  made  a  part  of 
this  challenge,  marked  Exhibit  A. 

That  upon  the  submission  of  such  report  to  the  Assembly  the 
said  articles  of  impeachment  now  preferred  and  exhibited  against 
this  respondent  were  formulated  following  the  findings  and  con- 
clusions of  said  committee  and  grounded  thereupon. 

And  after  the  finding  and  filing  of  such  articles  of  impeach- 
ment, the  said  investigating  committee  continued  their  examina- 
tion and  investigation  into  the  conduct  and  actions  of  this  re- 
spondent, in  all  of  which  the  said  Senator  Samuel  J.  Ramsperger 
took  part. 

Wherefore,  counsel  for  the  respondent  submit  that  the  said 
Senator  Samuel  J.  Bamsperger  does  not  stand  indifferent  as  be- 
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tween  the  people  of  the  State  of  New  York  and  this  respondent, 
but  has  taken  an  active  part  in  investigating  charges  against  him, 
and  in  formulating  the  report  thereon,  and  has  in  advance  passed 
upon  the  question  of  the  guilt  or  innocence  of  the  respondent 
upon  the  charges  and  accusations  set  forth  in  said  articles  of  im- 
peachment;  and  counsel  for  the  respondent  respectfully  ask  this 
Court  to  determine  this  challenge  in  such  manner  as  shall  secure 
to  this  respondent  a  tribunal,  all  of  whose  members  shall  be  im- 
partial and  free  from  any  prejudice  or  bias  against  the  said  re- 
spondent 

D-Cady  Herrick 

# 

Irving  G.  Vann 
Austen  G.  Fox 
Louis  Marshall 
Harvey  D.  Hinman 
Of  Counsel  for' Respondent 

(Here  follows  "  Exhibit  A,"  which  is  the  "  Eeport  of  the 
Joint  Legislative  Investigating  Committee,"  submitted  August 
11,  1913,  to  the  Senate  and  Assembly  of  the  State  of  New  York 
in  extraordinary  session  assembled,  and  is  identical  with  ^'  Ex- 
hibit A"  annexed  to  and  made  part  of  the  challenge  to  Senator 
James  J.  Frawley,  supra.) 


CHALLENGE  TO  SENATOR  ROBERT  F.  WAGNER 

state  of  new  YORK 

IN  THB 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


The  Peopus  of  the  State  of  New 
YoRKy  BY  the  Assembly  thebsof, 

against 

William  Sitlzer,  As  Governor 


Counsel  for  the  respondent  respectfully  protest  against  the 
Honorable  Robert  F.  Wagner,  one  of  the  senators  of  the  State, 
being  sworn  as  a  member  of  this  Court,  and  respectfully  chal- 
lenge him  for  principal  cause  that  he  is  not  indifferent  as  between 
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the  people  of  the  State  and  this  respondent,  and  is  interested 
in  the  final  result  of  this  impeachment. 

And  as  ground  for  this  challenge,  counsel  for  the  respondent 
respectfully  submit  the  following:  That  the  said  Robert  F.  Wag- 
ner was  heretofore  elected  and  now  is  temporary  president  of  the 
Senate  and  in  the  event  of  the  conviction  of  this  respondent  will 
succeed  to  the  oflSce,  honors,  dignities  and  emoluments  of  the 
Lieutenant  Governor  of  the  State. 

Wherefore,  counsel  for  the  respondent  submit  that  the  said 
Senator  Robert  F.  Wagner  does  not  stand  indifferent  as  between 
the  people  of  the  State  of  New  York  and  this  respondent,  but  is  a 
party  interested  in  the  result  of  this  impeachment,  and  counsel 
for  the  respondent  respectfully  ask  this  Court  to  determine  this 
challenge  in  such  manner  as  will  secure  for  this  respondent  a 
tribunal,  all  of  whose  members  shall  be  impartial  and  free  from 
any  interest  adverse  to  this  respondent  in  the  trial  now  to  be  had. 

D-Cady  Herbick 
Irving  G.  Vann 
Austen  G.  Fox 
Louis  Marshall 
Harvey  D.  Hinman 
Of  Counsel  for  Respondent 


MONDAY,  SEPTEMBER  22,  1913 

Senatb  Chambeb 
Albany,  New  York 

Pursuant  to  adjournment  the  Court  convened  at  2  p.  m. 

The  roll  call  showing  a  quorum  to  be  present.  Court  was  duly 
opened. 

The  President —  Now,  Mr.  Marshall,  if  you  will  resume  your 
argument,  please. 

Mr.  Marshall. —  May  it  please  the  Court :  At  the  time  of  ad- 
journment on  Friday  I  was  engaged  in  the  discussion  of  that 
clause  of  the  Constitution  which  relates  to  the  powers  of  an  ex- 
traordinary session  of  the  Legislature,  and  in  the  course  of  that 
discussion  I  had  just  reached  that  clause  in  the  Constitution  of 
Mississippi  which  had  been  modeled  upon  our  constitutional  pro- 
vision and  showed  that  it  had  been  found  necessary,  in  order  to 
enable  an  extraordinary  session  of  the  Legislature  to  consider  the 
subject  of  impeachment,  to  except  from  the  language  which  had 
been  lifted,  as  it  were,  from  our  Constitution  into  that  of  Mis- 
sissippi, the  subject  of  impeachment 

Since  the  adjournment  I  have  had  occasion  to  give  further  study 
and  consideration  to  that  subject  and  have  learned,  at  least  to  my 
satisfaction,  how  it  came  that  the  Constitution  of  Mississippi  was 
80  amended  and  contained  the  clause  to  which  I  have  just  re- 
ferred, and  why  it  was  deemed  necessary  to  adopt  that  phraseology. 
Although  I  was  aware  of  the  two  impeachment  cases  in  which 
Governor  Harrison  Beed  of  Flordia  was  involved,  I  had  not  had 
access  to  die  full  text  of  the  opinions  of  the  judges  of  the  Supreme 
Court  of  Florida,  to  whom  had  been  referred  various  questions 
relating  to  those  impeachments.  This  opportunity  has  now  been 
afforded.  In  view  of  the  fact  that  those  proceedings  strongly 
illuminate  the  subject  with  which  we  are  now  dealing,  it  will  be 
useful  to  indicate  why  the  Constitution  of  Mississippi  was 
amended  at  it  was,  and  what  was  in  the  minds  of  the  members  of 
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the  oommiflsion  of  1872  which  framed  this  proviBion  of  the  Con- 
stitotian,  that  body  presumably  having  before  it  during  its  do- 
fiberations,  the  two  proceedings  against  Governor  Harrison  Keed, 
one  of  which  occurred  in  1868  and  the  other  in  1872. 

The  first  impeachment  is  dealt  with  in  what  is  called  In  the 
Matter  of  the  Executive  Communication  of  the  9th  of  November, 
1868,  and  is  reported  in  the  12th  of  Florida  Exports,  at  page  633. 

Judge  Werner. — Am  I  right  in  assuming  that  the  Constitution 
of  1874  contained  the  first  provision  limiting  the  powers  of  the 
LegislatTu-e  in  extraordinary  session? 

Mr.  Marshall —  In  the  State  of  New  YorL  Before  that  there 
had  beeo  no  limitation  in  our  Constitution  upon  the  power  of  the 
Legislature  when  convened  in  extraordinary  session.  I  had  sup- 
posed that  our  Constitution  really  was  the  first  Constitution  which 
contained  any  clause  which  limited  the  powers  of  the  Legislature 
in  extraordinary  session,  but  I  find  that  the  Constitution  of  Flor- 
ida had,  prior  to  1872,  in  fact  previous  to  1868,  contained  such 
a  limitation.    That  is  the  subject  which  I  will  now  take  up. 

Governor  Beed,  in  accordance  with  the  Constitution  as  then 
in  force,  asked  for  the  opinion  of  the  Supreme  Court,  which  then 
consisted  of  three  members,  as  to  the  interpretation  of  the  pro- 
visions of  the  Florida  Constitution  bearing  on  his  impeachment 
It  was  shown  that  an  extraordinary  session  of  the  Legislature 
had  been  convened  at  the  capitol  on  November  3,  1868,  by  virtue 
of  a  proclamation  of  the  Governor.  The  provision  of  the  Con- 
stitution relating  to  such  session,  then  in  force,  read  as  follows : 

"  The  Governor  may  on  extraordinary  occasions  convene 
the  L^slature  by  proclamation,  and  shall  state  to  both  houses, 
when  organized,  the  purposes  for  which  they  have  been  con- 
vened, and  the  Legislature  then  shall  transact  no  legislative 
business  except  that  for  which  they  are  especially  convened, 
or  such  other  legislative  business  as  the  Governor  may  call  to 
the  attention  of  the  Legislature  while  in  session,  except  by 
the  unanimous  consent  of  both  houses." 

The  Constitution  also  provided  that  '^  the  legislative  authority 
of  this  state  shall  be  vested  in  a  Senate  and  Assembly,  which 
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shall  be  designated  as  the  Legislature  of  the  State  of  Florida^ 
and  the  sessions  thereof  shall  be  held  at  the  seat  of  government  of 
the  stata"  And  still  another  section  provided  that  "  a  majority  of 
each  house  shall  constitute  a  quorum  to  do  business,  but  a  smaller 
number  may  adjourn  from  day  to  day,  find  may  compel  the  pres- 
ence of  absent  members  in  such  manner  and  under  such  penalties 
as  each  house  may  prescribe." 

It  was  shown  that  the  Senate  of  Florida  consisted  of  twenty- 
four  members;  that  at  the  time  when  the  extraordinary  session 
convened  the  seats  of  four  of  the  senators  had  been  vacated  and 
declared  vacant;  that  the  Assembly  voted  to  impeach  the  Gover- 
nor, but  that  at  the  time  when  it  assumed  to  present  the  articles 
of  impeachment  to  the  Senate  there  were  but  eight  senators 
present,  a  quorum  being  twelve. 

Two  questions  were  presented  for  decision,  first,  whether  there 
had  been  convened  under  the  proclamation  of  the  Governor,  in 
extraordinary  sessicm,  a  L^slature  of  the  state,  consisting  of  a 
Senate  and  Assembly,  vested  with  the  legislative  authority  of  the 
state  and  competent  to  transact  legislative  business,  and  second, 
whether  a  Legislature,  consisting  of  a  Senate  and  Assembly,  duly 
organized  and  vested  with  the  l^slative  authority  of  the  state, 
convened  in  extraordinary  session  under  the  proclamation  of  the 
Governor,  and  under  the  Constitution,  competent  to  transact  speci- 
fied legislative  business  only,  could  proceed  with  the  impeach- 
ment of  the  Governor  in  the  absence  of  a  recommendation. 

It  was  shown  that  the  Governor  had  not  in  his  proclamation 
called  the  session  for  the  purpose  of  dealing  with  his  impeach- 
ment, and  he  had  not  called  to  the  attention  of  the  Legisla- 
ture, while  in  session,  any  other  legislative  business,  save  that  for 
which  it  was  especially  convened  by  his  proclamation. 

The  court  was  unanimously  of  the  opinion  that,  inasmuch  as 
no  quorum  of  the  Senate  was  in  attendance  cm  the  presentation  of 
the  articles  of  impeachment,  the  extraordinary  session  of  the 
Legislature  had  not  been  constitutionally  organized,  and  could 
not,  therefore,  act  on  any  subject. 

The  subject  of  impeachment  therefore  could  not  be  dealt  with 
at  the  extraordinary  session  because  it  had  not  been  convened 
as  a  Senate,  as  an  Assembly  and  as  a  Legislature.     This  was 
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manifestly  an  indication  that  tlie  subject  of  impeachment  could 
only  be  dealt  with  as  a  subject  of  l^slation  and  only  when  both 
houses  were  in  session,  both  having  a  quorum.  Hence  it  was  de- 
cided that  the  proceedings  relative  to  the  calling  of  an  extraordin- 
ary session  were  null  and  void ;  functus  officio  as  it  were,  and  that 
there  was  no  Legislature  because  the  Senate  was  without  a  quorum. 
In  view  of  this  decision  which  is  fortified  by  authority,  the 
court  did  not  find  it  necessary  to  consider  the  question  as  to 
whether  or  not  the  Governor  could  be  impeached  at  an  extra- 
ordinary session  imder  any  circumstances.  Chief  Judge  Randall, 
however,  concluded  his  opinion  by  saying: 

"  We  are,  therefore,  of  the  opinion  that  even  upon  the 
assumption  that  the  proceeding  of  impeachment  is  not  prop- 
erly I^slative  business  and  that  it  may  be  presented  at  a 
called  session,  without  the  actual  express  consent  of  both 
houses,  there  has  not  been  an  effective  impeachment  and  sui^ 
pension  from  the  performance  of  official  duties." 

It  is  to  be  observed  that  the  Constitution  of  Florida  merely 
prohibited  the  Legislature  from  transacting  ^^  legislative  business  " 
other  than  that  for  which  it  was  convened,  at  an  extraordinary 
session.  The  limitation  on  the  action  of  the  Legislature  was, 
therefore,  narrow,  and  not  broad  and  comprehensive,  as  that  of  our 
Constitution. 

This  was  decided  in  1868.  The  subject  of  impeachment  was 
there  considered ;  the  subject  of  the  power  to  impeach  at  an  extra- 
ordinary session  was  involved.  Our  constitutional  commission 
met  in  1872  and  that  year  framed  this  provision,  presumably 
having  before  it  the  Florida  Constitution,  since  that  was  one  of 
the  few  contemporary  Constitutions  which  contained  provisions 
relating  to  extraordinary  sessions.  It  is  inconceivable  that  the 
commission  was  not  aware  of  the  case,  which  was  of  public  notor- 
iety, in  which  the  right  of  impeachment  at  an  extraordinary  ses- 
sion of  the  Legislature  was  before  the  Supreme  Court  of  Florida 
for  consideration  and  therefore  when  the  commission  adopted  the 
phraseology  it  did,  it  must  be  deemed  to  have  declined,  advisedly, 
to  confer  the  power  of  impeachment  upon  the  Legislature  while 
sitting  at  an  extraordinary  session. 
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The  second  impeachment  of  Governor  Reed  is  only  histori- 
cally interesting,  as  throwing  a  sidelight  upon  this  case,  though 
not  a  very  important  one.  That  is  reported  under  the  title:  "  In 
the  Matter  of  the  Executive  Conmiunication  filed  on  the  17th 
day  of  April,  1872,  iu  12  Florida  Reports,  p.  289."  This  was 
also  a  proceeding  which  took  place  just  prior  to  the  meeting  of  our 
constitutional  commission  of  1872.  There,  Governor  Reed,  who 
seems  to  have  been  a  political  storm  center,  again  asked  the 
Supreme  Court  for  its  opinion  as  to  his  official  status,  the  court 
consisting  of  the  same  members  as  those  who  had  acted  on  the 
prior  occasion.  It  then  appeared  that  at  the  regular  session  of  the 
Florida  Legislature  held  in  1872,  the  Assembly,  in  due  form, 
impeached  the  Governor,  and  presented  the  articles  of  impeach- 
ment to  the  Senate.  That,  it  will  be  noted,  was  at  a  regular 
session.  The  Constitution  at  that  time  declared  that  any  officer, 
when  impeached  by  the  Assembly,  should  be  deemed  under  arrest 
and  disqualified  from  performing  the  official  duties  of  his  office, 
but  any  officer  so  impeached  might  demand  his  trial  by  the  Senate 
within  one  year  from  the  date  of  his  impeachment.  It  was  ad- 
mitted that  under  the  terms  of  this  Constitution  the  impeachment 
necessarily  disqualified  the  Governor  from  performing  the  duties 
of  his  office,  and  the  only  question  presented  was  as  to  whether  or 
not  he  had  been  acquitted  by  the  Senate,  so  that  he  was  entitled  to 
resume  the  performance  of  his  official  duties. 

The  facts  bearing  on  this  point  were,  that  at  the  time  fixed  for 
the  trial  of  the  Governor  he  interposed  an  answer  to  the  articles 
of  impeachment,  to  which  there  was  a  replication.  A  resolution 
was  then  offered  that  the  court  adjourn,  in  accordance  with  a 
concurrent  resolution  of  the  Assembly  and  Senate  for  their  ad- 
journment on  that  day.  This  was  not  adopted.  The  Governor 
then  filed  a  protest  against  further  delay,  and  especially  against 
delay  or  continuance  until  an  impossible  day  or  time,  within  which 
his  office  would  have  expired.  After  that  he  moved  that  the  court 
require  the  managers  to  proceed  with  the  evidence,  or  that  he  be 
acquitted  and  discharged.  This  motion  was  not  acted  upon.  A 
motion  was  then  offered  by  a  senator  that  the  court  adjourn.  The 
record  of  the  Senate  showed  that  this  order  was  adopted,  but  it  was 
nevertheless  followed  by  an  offer  of  a  motion  by  a  senator  as  a 
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substitute  for  the  previous  one  to  adjourn,  that  the  court  should  sit 
from  day  to  day  from  ten  o'clock  each  day,  for  the  trial  of  the 
respondent.  The  record  did  not  show  whether  or  not  this  was 
adopted.  At  all  events,  it  was  followed  by  a  motion  to  adjourn, 
and  an  adjournment  was  taken  in  general  terms,  specifying  no 
time;  and  on  the  same  day  the  Assembly,  on  motion,  adjourned 
sine  die  for  the  session,  and  until  the  period  when  under  the  Con- 
stitution the  next  session  of  the  Senate  began. 

It  appeared,  therefore,  that  the  court,  after  failing  to  act  on 
the  motion  to  acquit  and  discharge  the  prisoner,  simply  adjourned 
and  that  the  Senate  on  the  same  day  adjourned  for  the  session. 

The  question,  therefore,  which  it  was  necessary  for  the  court 
to  determine,  and  the  <mlj  one  over  which  it  had  jurisdiction  was 
whether  or  not  this  action  of  the  Senate  operated  as  a  ter- 
mination of  the  impeachment  proceedings  and  as  an  acquittal  of 
the  respondent  It  was  decided  that  the  Senate,  being  a  court,  and 
having  rendered  no  judgment,  dismissing  the  proceedings  or 
directing  the  acquittal  of  the  prisoner,  he  was  still  under  im- 
peachment^ even  though  the  result  of  such  action  was  to  deprive 
him  of  the  c^ce  to  which  he  had  been  elected,  without  trial. 

Chief  Judge  Handall  dissented  from  this  conclusion. 

It  is  thus  evident  that  the  second  impeachment  of  Governor 
Beed  has  no  bearing  upon  the  question  we  are  now  considering, 
except  historically,  and  by  way  of  suggestion  of  the  possibilities 
which  might  ensue  from  the  adoption  of  the  contention  of  the 
impeachment  managers.  Thus,  for  instance,  should  they  attempt 
to  amend  the  articles  of  impeachment,  and  submit  new  articles  of 
impeachment,  to  which  it  would  be  necessary  to  interpose  an 
answer,  it  is  possible  that  delays  might  occur  which  would  extend 
the  trial  during  the  entire  term  of  the  office  of  the  Governor,  and 
imder  our  Constitution  as  it  has  been  interpreted,  he  would  during 
that  entire  period  be  disabled  from  performing  the  duties  of  his 
c^ce.  The  impeachment  proceedings  of  1868,  however,  afford 
historical  evidence  of  what  must  have  been  in  the  minds  of  the 
framers  of  our  oonstitutional  provision,  and  what  must  have  been 
in  the  minds  of  the  framers  of  the  Mississippi  Constitution, 
which  led  the  latter  to  make  special  provision  for  impeachment  at 
an  extraordinary  session  of  the  Legislature. 
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In  this  connection  it  is  also  useful  to  point  to  two  provisions 
of  the  New  York  Constitution,  in  which  it  was  found  necessaiy  to 
make  explicit  exception  with  respect  to  impeachments,  just  as 
the  Constitution  of  Mississippi  did  in  the  clause  which  we  are 
now  considering,  indicating  that  such  exception  was  deemed  neces- 
sary to  prevent  the  application  of  the  general  provisions  of  the 
Constitution  to  cases  of  impeachment. 

In  article  1,  section  6  of  the  Bill  of  Rights,  it  is  declared : 

'^  No  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime  (except  in  cases  of  impeachment,  etc.)  unless 
on  presentation  or  indictment  by  a  grand  jury." 

Care  was  taken  in  that  clause  to  see  to  it  that  there  should  be 
an  exception  made  in  case  of  impeachment.  Out  of  abund- 
ance of  caution,  in  spite  of  the  fact  that  there  was  contained  in 
the  Constitution  a  provision  which  related  specially  to  the  subject 
of  impeachment,  and  which  specified  the  maimer  in  which  im- 
peachments were  to  be  tried,  it  was  considered  necessary  to  make 
an  explicit  exception  in  respect  to  impeachments  in  the  clause 
just  quoted. 

Is  it  not  significant  that,  although  section  13  of  article  6  of  our 
present  Constitution,  and  section  1,  article  6  of  the  Constitution 
of  1846,  contained  full  provisions  on  the  special  subject  of  im- 
peachments, yet,  side  by  side  with  them  there  was  contained  in  the 
Bill  of  Rights  this  exception  with  r^ard  to  the  method  of  trial  or 
the  presentation  of  a  charge  in  the  case  of  impeachment? 

Again  in  article  4,  section  5  of  the  Constitution,  relating  to  the 
powers  of  the  executive,  it  is  provided: 

"  The  Governor  shall  have  the  power  to  grant  reprieves, 
commutations  and  pardons  after  conviction,  for  all  offences 
except  treason  and  cases  of  impeachment." 

Here  again,  notwithstanding  the  specific  language  of  article  6, 
section  13  with  regard  to  impeachment,  it  was  deemed  necessary 
to  except  impeachments  from  the  provisions  of  the  Constitution 
relating  to  reprieves,  pardons  and  commutations. 

When,  therefore,  in  article  4,  section  4,  which  inmiediately 
precedes  that  which  relates  to  pardons,  we  find  that,  with  regard 
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to  extraordinary  sessions  of  the  Legislature,  it  is  declared  that  ^^  no 
subject  shall  be  acted  upon  except  such  as  the  Governor  may 
recommend  for  consideration/'  the  omission  of  any  exception  such 
as  that  found  in  the  Constitution  of  Mississippi  with  regard  to 
impeachment,  such  as  is  inserted  in  the  Bill  of  Eights  and  in  the 
section  in  regard  to  pardons  which  immediately  follows  the  sec- 
tion relating  to  extraordinary  sessions,  must  it  not  have  been  the 
imdoubted  intention  of  the  framers  of  the  Constitution,  that  the 
subject  of  impeachment  was  included  in  the  universal  phrase,  the 
categorical  n^ative,  contained  in  the  section  now  under  consider- 
ation ?  The  framers  of  the  Constitution  of  1894  could  not  have 
looked  at  section  4  of  article  4,  which  was  amended  by  the  com- 
mission of  1872,  and  which  the  Legislature  passed  upon  at  two 
consecutive  sessions  before  it  was  submitted  to  a  vote  of  the 
people^  without  at  the  same  time  having  their  eyes  directed  to  the 
word  "  impeachment "  on  the  very  same  paga  Hence  the  omis- 
sion of  words  of  exception  from  section  4  of  article  4  and  their 
insertion  in  section  6  of  article  4  speaks  volumes  as  to  the  in- 
tention of  the  framers  of  the  Constitution,  especially  when  one 
considers  the  care  exercised  by  the  commission  of  1872  and  by 
the  constitutional  convention  of  1894. 

In  this  connection,  although  it  perhaps  is  a  little  out  of  the 
regular  order,  I  venture  to  refer  to  a  suggestion  made  to  me  by  one 
of  my  associates  with  r^ard  to  the  language  of  section  4  of  article 
4,  "  no  subject  shall  be  acted  upon,"  namely,  that  if  this  body  were 
now  to  resolve  itself  into  a  constitutional  convention,  and  were 
called  upon  to  frame  a  clause  which  would  define  the  powers  of  the 
Legislature  at  an  extraordinary  session,  if  it  intended  to  select  a 
form  of  expr^sion  which  would  comprehend  everything  and  omit 
nothing,  including  the  subject  of  impeachment,  it  would  find  it 
impossible  to  find  any  words  in  the  English  language  which  would 
accomplish  that  result  so  effectually  as  the  language  contained  in 
the  present  Constitution,  and  I  might  add  that  if  it  were  intended 
to  except  "  impeachment "  from  the  effect  of  that  language  there 
is  not  a  member  of  this  Court  sitting  in  such  a  constitutional  con- 
vention, who  would  not  deem  it  imperative  to  express  such  excep- 
tion in  precise  and  unambiguous  language  which  would  plainly 
and  explicitly  declare  such  intention. 

I  will  now  resume  a  consideration  of  the  cases  bearing  on  the 
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interpretation  of  variouB  constitutional  provisionB  relating  to  ez^ 
traordinary  sessions  which  the  courts  have  been  called  upon  to  de^ 
termine  in  varioijs  decisions.  On  Friday  I  was  a:bout  to  refer  to 
the  case  of  People  v.  Curry,  62  Pac.  Eep.  516,  s.  c.  130  Cal. 
82.  There  a  question  arose  as  to  whether  the  Legislature 
could,  at  an  extraordinary  session,  without  the  sanction  of  the 
Governor's  proclamation,  propose  an  amendment  to  the  Consti- 
tution. It  was  held  that  even  though  the  proposal  of  an  amend- 
ment to  the  Constitution  is  made  by  the  Legislature  as  an  or- 
dinary enactment  of  the  law,  it  nevertheless  could  not,  under 
the  provision  which  limited  its  activity  at  an  extraordinary  ses- 
sion, propose  such  an  amendment.    Mr.  Justice  Van  Dyke  said: 

'^  By  the  Constitution  the  sessions  of  the  Legislature  shall 
commence  on  the  first  Monday  after  the  first  day  of  Janu- 
ary next  succeeding  the  election  of  its  members,  and  shall 
be  biennial,  '  unless  the  Governor  shall  in  the  interim,  con- 
vene the  Legislature  by  proclamation '  (article  4,  section 
2).  The  Constitution,  under  the  article  in  reference  to  the 
executive  department,  in  defining  the  duties  of  a  Governor, 
provides  that  '  he  may,  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation,  stating  the  purposes  for 
which  he  has  convened  it;  and  when  so  convened  it  shall 
have  no  power  to  legislate  on  any  subjects  other  than  those 
specified  in  the  proclamation,  but  may  provide  for  the  ex- 
penses of  the  session  and  other  matters  incidental  thereto' 
(article  5,  section  9). 

"  The  attorney  general  contends  that  proposing  constitu- 
tional amendments  is  not  *  to  legislate  on  any  subjects  other 
than  those  specified  in  the  proclamation,'  and  therefore  does 
not  fall  within  this  provision  of  the  Constitution.  It  may  bo 
admitted  that  proposing  constitutional  amendments  is  not 
legislation  in  the  sense  of  passing  statutory  laws,  but  it  is 
nevertheless  performing  a  legislative  function.  It  is  one  of 
the  modes  pointed  out  to  initiate  the  enactment  of  constitu- 
tional law.  The  performance  of  such  a  duty  is  neither  ex- 
ecutive nor  judicial,  but  purely  legislative.  No  one  would 
contend  that  the  Senate  and  Assembly  could  propose  constita- 
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tional  amendments,  except  at  the  sesBion  of  the  Legislature 
and  while  it  is  in  session,  and  not  before  or  afterwards ;  that 
is,  both  houses  in  session,  which  constitute  the  Legisla- 
ture.    .     .     • 

^'  The  Governor  takes  no  part  in  the  adoption  of  free- 
holders' charters,  any  more  than  in  proposing  constitutional 
amendments ;  yet  the  adoption  of  a  city  charter  in  the  mode 
provided  is  l^slation,  although  not  in  the  same  manner  as 
passing  bills.  It  creates,  or  participates  in  creating,  a 
municipal  government,  which  can  only  be  done  by  legislative 
power.  It  will  hardly  be  contended  that  the  action  of  the 
two  houses  of  the  Legislature  in  approving  or  adopting  a 
freeholders'  charter  can  be  done  at  an  extra  session,  when 
that  subject  is  not  specified  in  the  Governor's  proclamation. 
People  V.  Blanding,  63  Cal.  333,  does  not  sustain  the  con- 
tention of  the  appellant  That  was  a  case  of  the  confirma- 
tion by  the  Senate  of  an  appointee  of  the  Governor;  and  it 
is  said  that  the  provision  in  the  Constitution  in  reference 
to  l^slation  other  than  that  specified  in  the  proclamation 
does  not  apply  in  such  a  case,  that  being  the  independent 
action  of  the  Senate,  and  not  in  the  nature  of  legislation  at 
alL  It  frequently  occurs  that  the  Senate  of  the  United 
^ates  is  convened,  without  calling  together  Congress,  for  the 
purpose  of  confirming  presidential  appointments.  Particu^ 
larly  is  this  the  case  on  the  coming  in  of  a  new  administra- 
tion. The  other  cases  referred  to  by  the  attorney  general, 
such  as  Hatch  v.  Stoneman,  66  Cal.  633,  6  Pac.  Bep.  734, 
and  Mullen  v.  State,  U  Cal.  578,  46  Pac.  Rep.  670,  34  L- 
K.  A.  262,  simply  hold  that  the  proposal  of  amendments  to 
the  Constitution  is  not  made  by  the  Legislature  as  in  the 
ordinary  enactment  of  a  law. 

"  The  evident  purpose  of  the  restriction  placed  upon  the 
action  of  the  L^slature  when  called  together  in  extra^ 
ordinary  session  by  proclamation  was  to  regulate  the  dura- 
tion of  such  session,  and  thus  diminish  expenses,  and  the 
court  should  not,  by  a  strained  or  strict  construction,  defeat 
these  purposes.     We  are  therefore  of  the  opinion,  for  the 
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reasons  stated,  that  the  proposed  constitutional  amendment 
proposed  at  the  extra  session  of  the  L^elature  of  1900  is 
invalid,  and  that  the  defendant,  as  Secretary  of  State,  is 
justified  in  certifying  the  amendment  proposed  at  the  regular 
session  of  1899  in  lieu  thereof." 

While  in  People  v.  Blanding,  63  Cal.  338,  to  which  reference 
has  just  been  made,  it  was  held  that  the  prohibition  against  legis- 
lation did  not  cover  the  act  of  confirmation  by  the  Senate  of  an 
appointee  of  the  Governor,  the  Constitution  of  New  York  is  so 
framed  that  unquestionably  such  action  would  come  within  the 
prohibition  of  our  Constitution,  which,  as  has  been  repeatedly 
pointed  out,  is  not  confined  to  legislation,  but  to  action  on  any 
subject. 

In  Wells  V.  Missouri  Pacific  R.  R.  Co.,  110  Mo.  286,  s.  c.  19 
S.  W.  Rep.  631,  15  L.  R.  A.  847,  at  an  extra  session  of  the  Legis- 
lature a  bill  was  passed  for  the  prevention  of  accidents  to  rail- 
road employees.  It  was  not  a  subject  which  had  been  recom- 
mended for  action  to  the  Legislature.  The  Governor  subsequently 
approved  the  bill.  It  was  nevertheless  held  that  it  was  uncon- 
stitutional, on  the  ground  that  its  subsequent  approval  was  not 
a  valid  substitute  for  his  designation  of  the  subject  of  such  legis- 
lation in  his  proclamation  calling  the  session.  Mr.  Justice  Bar- 
clay, after  stating  the  facts  with  regard  to  the  passage  of  the  act 
then  under  consideration,  said: 

"  Is  it,  therefore,  to  be  pronounced  void  ?  That  depends 
in  the  legal  energy  to  be  ascribed  to  those  parts  of  the  Con- 
stitution first  above  quoted.  In  them,  as  in  some  other  por- 
tions of  that  document,  the  people  have  seen  fit,  for  satis- 
factory reasons,  to  place  limitations  upon  the  full  use  of  1^- 
islative  power.  They  have  commanded,  in  the  most  solemn 
manner,  an  observance  of  certain  forms  in  the  process  of 
l^slation,  because  (we  may  assume)  they  were  led  by  ecc- 
perience  to  believe  those  forms  conducive  to  better  results 
than  had  been  otherwise  attained.  It  is  not  for  us  to  ques- 
tion the  reasons  of  that  policy,  or  to  construe  the  life  out 
of  their  deliberate  act.  When  they  have  said,  as  in  the 
language  before  us,  that  ^  the  General  Assembly  shall  have 
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no  power  ...  in  extra  sessions  .  •  •  to  act 
upon  subjects  other  than  those  speciallj  designated/  etc.^ 
it  is  our  duty  to  give  effect  to  that  statement.  To  hold  such 
language  is  merely  directory  would  amount,  in  substance, 
to  amending  the  instrument  so  as  to  import  that  the  assem- 
bly should  have  no  such  power  unless  it  assumed  that  power. 
Such  a  reading,  we  conceive,  would  reduce  the  command  to 
a  dead  letter,  and  virtually  eliminate  it  It  is  a  reading  we 
do  not  feel  at  liberty  to  adopt,  however  great  the  respect  we 
entertain  for  the  Legislature. 

'^  The  power  of  construing  the  Constitution  must  neces- 
sarily be  lodged  in  some  department  of  government  to  in- 
sure that  practical  sanction  of  its  mandates  which  is  essen- 
tial to  preserve  their  vitality  and  force.  This  delicate  and 
sacred  trust  is  devolved  upon  the  judiciary  as  a  manifesta- 
tion of  the  political  principle  that  ours  is  a  government  of 
laws,  rather  than  of  men.  In  exercising  that  power  the 
court  should  take  a  large  and  comprehensive  view  of  con- 
stitutional language,  mindful  that  '  every  scripture  is  to  be 
interpreted  by  the  same  spirit  which  gave  it  forth,'  and  with 
a  deep  desire  to  enforce  its  full  and  exact  meaning.  Thus 
viewing  the  very  definite  provision  before  us,  we  cannot  re- 
gard it  otherwise  than  as  mandatory.  When  the  people  have 
declared  a  certain  form  indispensable  to  the  proper  expres- 
sion of  their  will,  it  is  no  part  of  our  function  to  adjudge 
that  form  unnecessary  or  immaterial.  On  the  contrary,  our 
bounden  duty  is  to  enforce  that  declaration.  It  follows  that 
the  ^Act '  in  question  cannot  be  sustained  as  a  constitutional 
exertion  of  the  lawmaking  power.  That  position  being 
reached,  it  is  immaterial  that  the  Governor,  by  his  formal 
signature,  in  due  course,  approved  the  bill  after  its  passage 
by  the  General  Assembly.  By  the  terms  of  the  Constitution 
the  l^islative  power  to  act  in  the  premises  depended  on  the 
Governor's  taking  the  initiative  by  a  proclamation  or  a  mes- 
sage. His  subsequent  approval  cannot  be  accepted  as  a  sub- 
stitute for  those  earlier  steps  which  the  fimdamental  law 
prescribes.  Davidson  v.  Moorman  (1871),  ^  Heisk.  575; 
St  Louis  V.  Withaus  (1887),  90  Mo.  646,  6  West.  Rep. 
229:' 
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To  the  same  effect  are  Manor  Casino  v.  State,  34  fi.  W.  Kep. 
(Tex.)  769;  Re  Governor's  Proclamations,  35  Pac.  Rep.  (Col.) 
530 ;  Ex  parte  Caldwell,  138  Fed.  Rep.  492 ;  Neilsen  y.  C.  B.  & 
Q.  R.  R.  Co.,  187  Fed.  Rep.  394. 

People  ex  rel  Carter  v.  Rice,  136  N.  Y.  473,  related  to  the 
validity  of  the  apportionment  act  of  1892,  adopted  at  an  extra- 
ordinary session  of  the  L^slature  called  by  Governor  Hill,  who 
recommended  the  Legislature  to  pass  such  an  act  The  Constitu- 
tion provided  for  the  enumeration  of  the  inhabitants  decennially 
and  for  an  alteration  of  the  Senate  districts  and  apportionment  of 
members  of  Assembly  at  '^  the  first  session  after  the  return  of 
every  enumeratioiL"  A  question  arose  as  to  whether  or  not  an 
extraordinary  session  was  to  be  deemed  the  ''first  session"  of 
the  Legislature,  within  the  meaning  of  this  constitutional  pro- 
vision.   In  the  course  of  his  opinion  Judge  Peckham  said: 

''  The  Constitution  provides  for  the  assembling  of  the  Leg- 
islature on  the  first  Tuesday  in  January  in  each  year.  When 
it  adjourns  sine  die,  has  not  the  session  of  the  Legislature 
ended?  The  term  of  ofBce  of  its  members  may  not  have 
ended,  but  the  legislative  session  has  certainly  terminated  by 
an  adjournmeut  without  day.  It  could  not  again  assemble 
and  perform  any  valid  act  unless  the  Governor,  under  the 
special  power  given  him  by  the  Constitution,  should  convene 
it.  When  thus  convened  the  Legislature  is  in  session,  and  it 
is  clearly  not  the  same  session  which  was  ended  by  a  prior 
adjournment  thereof,  without  day.  ...  If  the  Governor 
should  call  such  a  session  and  not  recommend  this  subject 
for  consideration,  it  might  then  be  a  question  which  of  the 
two  constitutional  provisions  should  prevail,  and  which  pro- 
vided for  the  passage  of  the  apportionment  act  at  the  first 
session,  or  the  one  which  provided  that  at  an  extraordinary 
session  the  Legislature  should  consider  no  other  subject  than 
Fuch  as  should  be  recommended  to  it  by  the  Governor.  If  the 
former  provision  should  be  held  to  prevail,  the  act  could  be 
passed,  and  if  the  latter,  it  could  not.  In  such  case  the 
extraordinary  session  would  not  be  the  first  session  of  the 
Legislature  within  the  meaning  of  the  Constitution.  Admit- 
ting that  unless  the  Governor  recommended  the  consideration 
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of  the  subject  to  the  Legislature  at  the  extraordinary  session 
called  hj  him,  an  apportionment  act  could  not  then  be  passed, 
it  bj  no  means  follows  that  the  Legislature  could  not  pass  the 
act  at  such  extraordinary  session,  provided  the  subject  were 
recommended  to  its  consideration  by  the  Governor.  In  the 
one  case  the  extraordinary  session  is  not  the  first  session  after 
the  return  of  the  enumeration  within  the  meaning  of  the 
Constitution,  and  in  the  other  case  it  is." 

It  is  significant  that  the  Constitution  of  1894,  in  dealing  with 
the  subject  of  enumeration  and  reapportionment,  both  in  section 
4  and  in  section  5  of  article  8,  provided  for  the  alteration  of 
Senate  districts  and  the  apportionment  of  members  of  Assembly 
by  the  L^islature  ^^  at  the  first  regular  session  after  the  return 
of  every  enumeration."  Thia  is  a  plain  manifestation  of  the  in- 
tention, that  the  powers  of  the  Legislature  at  an  extraordinary 
session  should  be  circumscribed,  so  that  even  the  important  polit- 
ical function  of  apportionment  should  be  exercised  at  a  regular 
session  only,  and  not  at  an  extraordinary  session  of  the  Legis- 
lature. Thus  even  the  Governor  is  limited  in  his  designation  of 
subjects  which  may  be  acted  on  at  an  extraordinary  session  of  the 
L^slature. 

So  that  the  effect  of  the  work  done  by  the  constitutional  con- 
vention of  1894  has  been  to  limit  further  the  powers  of  the  Legis- 
lature at  an  extraordinary  session,  the  attention  of  the  convention 
having  been  called  to  the  situation  which  arose  in  consequence 
of  the  fact  that  Governor  Hill  called  an  extraordinary  session  for 
the  purpose  of  at  that  time  taking  up  the  subject  of  the  ap- 
portionment of  the  State  after  the  enumeration  which  had  just 
preceded  it 

As  further  bearing  on  the  question  as  to  what  may  be  done 
at  an  extraordinary  session  of  the  Legislature,  attention  is  called 
to  article  6,  section  11,  of  the  Constitution,  which  provides : 

"  Judges  of  the  Court  of  Appeals  and  justices  of  the  Su- 
preme Court  may  be  removed  by  concurrent  resolution  of 
both  houses  of  the  Legislature,  if  two-thirds  of  all  the  mem- 
bers elected  to  each  house  concur  therein.  All  other  judicial 
officers^  except  justices  of  the  peace  and  judges  or  justices 
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of  inferior  courts  not  of  record,  may  be  removed  by  the 
Senate,  on  the  recommendation  of  the  Qovemor,  if  two- 
thirds  of  all  the  members  elected  to  the  Senate  concur  therein. 

•    •    • 

Would  it  be  contended  for  an  instant  that,  in  the  absence  of 
recommendation  by  the  Governor,  judges  of  the  Court  of  Appeals 
or  justices  of  the  Supreme  Court  could  be  removed  by  concur- 
rent resolution  at  an  extraordinary  session  of  the  Legislature, 
or  at  a  self -convened  session  ? 

The  practical  interpretation  of  this  provision  of  the  Constitu- 
tion indicates  that  this  has  been  the  accepted  view  taken  of  the 
subject  Governor  Higgins  found  it  necessary  to  recommend  to 
the  L^slature  of  1905  the  consideration  of  the  charges  against 
Mr.  Justice  Hooker  and  at  the  present  extraordinary  session  of  the 
Legislature  of  1913  Governor  Sulzer  found  it  necessary  to  recom- 
mend action  by  the  L^slature  at  that  session  upon  the  charges 
which  had  been  presented  against  Mr.  Justice  Cohalan. 

As  further  bearing  upon  this  subject  I  shall  now  call  your 
attention  to  a  practical  interpretation,  as  it  were,  of  the  Constitu- 
tion with  regard  to  impeachment  proceedings  against  the  Gover- 
nor, which  is  to  be  found  in  the  debates  of  the  constitutional  con- 
vention of  1846. 

It  there  appears  that  on  the  14:th  of  July,  1846,  the  sixth 
section  of  the  article  on  the  executive  came  up  for  considera- 
tion. This  section  as  submitted  by  the  committee  on  the  execu- 
tive reads  as  follows: 

'^  In  case  of  the  impeachment  of  the  Governor  or  his  re- 
moval from  office,  death,  inability  from  mental  or  physical 
disease,  resignation,  absence  from  the  State,  the  powers  and 
duties  shall  devolve  upon  the  Lieut€nant  Governor  for  the 
residue  of  the  term  or  until  the  Qovemor,  absent  or  im- 
peached, shall  return  or  the  disability  shall  cease.     .     •     /' 

In  relation  to  this  proposal,  Mr.  Nichols  said  that  the  Governor, 
in  a  fit  of  mental  alienation,  in  a  spring  or  summer  might,  in 
a  very  philanthropic  mood,  might  pardon  all  the  convicts  in  the 
prisons  and,  if  his  insanity  was  to  be  determined  only  by  the 
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Legislature   (as  was  suggested)   he  mighty  when  bereft  of  his 
reason,  do  this  and  much  more  mischief  during  the  six  months 
which  would  intervene  before  the  meeting  of  the  Legislature. 
Then  Mr.  Stow  suggested  this  clause: 

'^  The  L^iislature  may  declare  the  inability  of  the  Gbvemor 
or  the  person  administering  the  duties  of  the  office  of  gov- 
ernor by  a  vote  of  four-fifths  of  all  the  members  elected  to 
each  house  and  for  this  purpose  the  Chief  Justice  of  the 
Supreme  Court  may  convene  the  L^slature.^' 

Later  Mr.  Stow  renewed  his  proposition,  modified  so  as  to  give 
two-thirds  of  the  Legislature  power  to  decide  on  the  question  of 
inability  when  the  Governor  should  be  considered  incompetent, 
and  giving  the  speaker  of  the  Assembly  power  to  convene  the 
Legislature  for  that  purpose.  Mr.  Stow  said  he  never  could 
consent  to  leave  the  word  "  inability "  there  without  providing 
some  tribunal  for  ascertaining  it.  It  was  such  a  question  as  this 
that  shook  the  British  throne  to  its  center,  because  they  did  not 
provide  means  to  decide  when  the  king  was  disabled.  The  safest 
tribunal  he  could  devise  was  the  Legislature,  by  a  two-thirds  vote. 
He  was  loath  to  take  up  time  by  a  single  remark,  but  he  could 
not  consent  to  involve  the  country  in  danger  of  revolution  because 
it  might  take  a  little  time  to  make  provision  for  this  contingency. 
The  amendment  was  rejected. 

So  even  at  that  time,  the  desirability  and  possible  necessity  of 
making  some  provision  for  dealing  with  the  Govemor  if  his 
mental  or  physical  condition  became  such  as  to  require  considera- 
tion, was  not  overlooked.  It  was,  however,  concluded  that  it  was 
not  advisable  to  provide  for  even  such  a  contingency  and  that  it 
was  better  to  wait  until  the  next  session  of  the  L^slature  should 
convene  before  taking  action  even  in  so  extreme  a  case. 

The  practical  interpretation  given  to  the  provision  of  the 
Constitution  now  under  discussion  indicates  that,  ever  since  1875, 
it  has  been  the  uniform  practice  of  the  various  Governors  of  this 
State,  who  had  occasion  to  call  extraordinary  sessions,  specially  to 
recommend  for  action  by  the  Legislature,  not  only  subjects  for 
legislation,  but  also  all  other  subjects  as  to  which  action  was 
desired. 
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Such  interpretation  is  a  potent  factor  evem  in  the  ascertainment 
of  the  meaning  of  a  clause  of  the  Constitution.  People  ex.  rel. 
Einsfeld  v,  Murray,  149  N.  Y.  376 ;  People  v.  Home  Insurance 
Co.,  92  N.  Y.  887. 

In  1888,  Gk>yemor  Hill  recommended  that  the  Legislature  take 
action  with  regard  to  the  employment  of  convict  labor  in  penal 
institutions  of  the  State.  The  question  was  raised  whether,  under 
the  terms  of  this  recommendation,  the  Legislature  had  the  power  to 
consider  the  employment  of  convict  labor  other  than  that  of  con- 
victs in  State  prisons.  Whereupon  Gt>vemor  Hill  presented  a 
further  recommendation,  that  the  question  of  the  employment  of 
convict  labor  be  considered  not  only  in  connection  with  State 
prisons,  but  also  in  jails,  penitentiaries  and  other  similar  institu- 
tions. 

In  1898,  Governor  Black  recommended  the  passage  of  a  State 
election  law,  and  inasmuch  as,  under  that  law,  it  becomes  his  duty 
to  appoint  a  State  Superintendent  of  Elections,  the  Governor 
specifically  recommended  action  with  regard  to  the  appointment 
and  confirmation  of  such  State  superintendent. 

In  1905,  Governor  Higgins  reconmiended  an  examination  by 
the  Legislature  into  the  charges  presented  against  Mr.  Justice 
Hooker. 

In  1908,  Governor  Hughes  recommended  to  the  Legislature, 
then  in  extraordinary  session,  the  advisability  of  taking  action  in 
connection  with  the  ceremonies  for  the  interment  of  the  remains 
of  George  Clinton,  which  were  removed  from  the  Congressional 
cemetery  in  Washington,  to  Kingston. 

In  1918,  the  Legislature,  upon  the  reoommepdation  of  Governor 
Sulzer,  took  action  with  r^ard  to  the  accusations  made  against 
Mr.  Justice  Cohalan. 

He,  as  other  Governors  had  done  before  him,  submitted  to  the 
Senate  while  sitting  in  extraordinary  session,  the  names  of 
various  nominees  for  public  office,  for  confirmation. 

Whenever  an  extraordinary  session  has  been  held,  not  even  an 
appropriation  bill  to  cover  the  expenses  of  the  session  has  been 
attempted  to  be  passed  except  on  the  specific  recommendation  of 
the  Governor. 

There  is  not  to  be  found  in  the  histoiy  of  any  of  the  states  an 
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instance  of  the  institution  of  impeaehment  proceedings  at  an 
extraordinary  session  of  the  Legislature,  other  than  those  taken 
against  Governor  Keed  of  Florida,  which  I  have  fully  explained. 
It  has  been  recently  claimed  that  the  impeachment  of  Governor 
Butler,  which  occurred  in  Nebraska  in  1865,  took  place  at  an 
extraordinaiy  session,  but  in  an  article  by  Albert  Watkins,  the 
historian  of  the  Nebraska  State  Historical  Society,  which  recently 
appeared  in  the  New  York  Times,  it  is  shown  that  this  was  not 
the  fact,  but  that  the  impeachment  took  place  at  a  regular  session 
of  the  Legislatura 

It  is  likewise  true  that  there  never  has  been  an  impeachment 
when  the  Senate  and  Assembly  in  this  State  were  not  actually  in 
session,  nor  is  there  a  precedent  in  England  when  there  was  an 
attempt  to  impeach  when  bot!h  houses  were  not  actually  in  session. 
The  necessity  therefor  is  admirably  illustrated  by  the  first  im- 
peachment of  Governor  Eeed,  which  I  have  discussed  at  length. 
But  it  is  argued  that,  when  the  Assembly  exercises  the  power 
of  impeachment,  it  acts  judicially.  While  in  one  sense  it  may  be 
said  that,  by  voting  an  impeachment,  it  is  setting  the  judicial 
machinery  in  motion,  in  that  articles  of  impeachment  must  pre- 
cede the  trial  of  an  impeachment;  yet,  as  has  been  seen  from  the 
authorities  already  considered,  an  impeachment  is  merely  the 
equivalent  of  an  indictment,  and  the  Assembly,  when  it  makes 
its  accusation  in  the  form  of  an  impeachment,  is  performing  no 
other  or  different  function  than  those  exercised  by  a  grand  jury 
when  it  finds  an  indictment.  When  a  grand  jury  finds  an  in- 
dictment, it  does  not  act  judicially,  any  more  than,  in  those  juris- 
dictions where  informations  have  taken  the  place  of  indictments, 
the  filing  of  an  information  by  a  district  or  state  attorney  can  be 
said  to  be  a  judicial  act. 

In  United  States  v.  Belbin,  46  Fed.  Rep.  881,  Judge  Hughes 
said: 

'^  The  function  of  a  grand  jury  is  not  to  try  persons  ac- 
cused of  crime,  but  merely  to  examine  whether  and  what 
crimes  have  been  committed,  to  designate  the  persons  at  whom 
the  evideuce  points  as  criminal,  and,  by  indictment,  to  charge 
such  persons  before  the  court  and  county  as  answerable  for 
the  crimes  which  have  been  committed.     Originally  grand 
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jurors  were  chosen  for  the  purpose  of  giving  testimony  to 
their  fellow-jurors,  as  to  the  crimes  committed  within  the 
county.  .  .  .  The  grand  jury  does  not  try;  it  merely 
accuses  with  a  view  to  trial." 

As  said  by  Blackstone,  "  The  Commons  accuse,  the  House  of 
Lords  judges." 

The  Assembly,  with  respect  to  an  impeachment,  and  the  grand 
jury,  with  respect  to  an  indictment,  perform  the  function  of  ac- 
cusers, and  their  act  is  administrative  and  not  judicial.  It 
does  not  constitute  a  judgment  It  does  not  require  the  accused 
to  be  heard.  It  can  proceed  without  notice  to  the  accused.  It 
is  only  a  step  in  the  process  of  conferring  upon  the  tribunal  which 
is  to  try  the  indictment  or  the  impeachment,  jurisdiction  of  the 
subject  matter. 

The  very  oath  administered  to  the  members  of  this  Court  in- 
dicates that  the  Assembly  cannot  possibly  be  considered  as  acting 
otherwise  than  as  accuser,  as  a  party,  not  as  a  judge.  The  solemn 
oath  administered  here  at  the  opening  of  this  trial  to  every  mem- 
ber impressively  declares: 

"  I  do  solemnly  swear  to  truly  and  impartially  try  and 
determine  the  impeachment  of  the  Assembly  of  New  York 
against  William  Sulzer,  Governor  of  said  State,  according  to 
the  evidence,  so  help  me  God." 

It  is  the  Assembly  which  appears  against  the  Governor.  It  is 
the  accuser.  It  is  the  party  which  is  represented  here  as  the 
accuser,  and  to  say  that  it  is  acting  judicially  seems  to  be  entirely 
at  odds  with  the  very  conception  of  a  judicial  act. 

In  Sinking-Fund  Cases,  99  U.  S.  700-61,  Mr.  Justice  Field 
said : 

"  Wherever  an  act  undertakes  to  determine  a  question  of 
right  or  obligation,  or  of  property,  as  the  foundation  upon 
which  it  proceeds,  such  an  act  is  to  that  extent  a  judicial 
one,  and  not  the  proper  exercise  of  l^slative  functions." 

In  People  v.  Murphy,  65  App.  Div.  126,  it  was  said  that  by 
"  judicial  act "  is  meant  the  power  to  hear  and  determine  con- 
troversies between  adverse  parties,  or  questions  in  litigation. 
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In  Supervisors  of  Onondaga  County  v.  Briggs,  2  Dcnio  26,  32, 
it  was  said  to  be  the  performance  of  a  duty  which  has  been  con- 
fided to  judicial  officers  to  be  exercised  in  a  judicial  way. 

A  judicial  act  must  be  an  act  performed  by  a  court  touching 
the  rights  of  parties,  or  property,  brought  before  it  by  voluntary 
appearance,  or  by  the  prior  action  of  ministerial  officers.  State 
V.  Tippecanoe  County,  45  Ind.  501,  506 ;  Schoultz  v.  McPheeters, 
79  Ind.  373,  377. 

Or,  as  it  was  expressed  in  Rhode  Island  v.  Massachusetts,  12 
Pet  657,  718,  "  what  shall  be  adjudged  or  decreed  between  the 
parties,  and  with  which  is  the  right  of  the  case,  is  judicial  action, 
by  hearing  and  determining  it" 

The  New  York  Code  of  Criminal  Procedure,  section  354,  de 
fines  an  indictment  as  an  accusation  in  writing,  presented  by  a 
grand  jury  to  a  competent  court,  charging  a  person  with  crime. 
People  V.  Dumar,  106  K  Y.  502,  506 ;  People  v.  Flaherty,  79 
Hun  48,  50. 

The  finding  of  an  indictment  or  the  voting  of  an  impeachment, 
viewed  in  the  light  of  these  authorities,  does  not  therefore  con- 
stitute a  judicial  act,  in  any  sense  of  the  term. 

But  even  if,  by  a  stretch  of  the  imagination,  an  indictment  or 
an  impeachment  could  be  said  to  be  a  judicial  act,  it  is  difficult 
to  appreciate  the  materiality  of  such  a  conclusion  to  the  interpreta- 
tion of  the  constitutional  provision  now  under  consideration.  It 
does  not  create  any  exception  to  the  limitation  which  the  Consti- 
tution imposes  upon  the  Legislature  or  upon  the  Assembly.  It 
does  not  limit  the  restriction  imposed  upon  them,  with  respect  to 
action  on  subjects  proper  to  be  considered  by  them.  It  does  not 
permit  them  to  exercise  judicial  powers.  It  it  can  be  conceived 
that  the  three  great  powers  of  government  could  at  any  time  be 
exercised  by  the  Legislature,  or  any  branch  of  it,  the  language  of 
the  Constitution  applies  equally  to  legislative,  judicial  and  execu- 
tive action.  It  must  be  conceded  that  it  applies  to  the  appointing 
power,  or  to  the  power  of  confirming  appointments  to  public  office, 
and  with  that  concession  it  is  impossible  to  say  that  this  oonstitu- 
tional  provision  was  intended  to  be  confined  in  its  operation  to 
subjects  of  legislation,  and  that  there  was  no  prohibition  against 
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dealing  with  other  subjects  at  an  extraordinary  session  of  the 
Legislature^  when  the  Governor  did  not  recommend  such  action. 

The  limitation  upon  the  exercise  of  power  at  extraordinary 
sessions  of  either  the  Legislature  or  the  Senate  is  not  confined 
to  the  exercise  of  legislative  power  alone,  for  the  Senate  can 
under  no  circumstances  exercise  l^slative  power  at  an  extra- 
ordinary session  when  it  sits  alone,  by  itself,  without  the  Assem- 
bly. If,  therefore,  the  limitation  upon  the  power  to  act  as  ap- 
plied to  the  Senate  is  not  confined  to  legislation,  how  can  it  be 
so  confined  when  applied  to  the  Assembly  when  it  is  convened 
together  with  the  Senate  at  an  extraordinary  session  of  the  Legis- 
lature? 

It  clearly  follows  that  the  contention  of  the  impeachment 
managers,  that  the  limitation  on  the  power  of  extraordinary  ses- 
sions is  a  limitation  upon  action  ^'  along  l^slative  lines,"  is 
fallacious. 

The  term  "  Legislature  "  as  employed  in  our  system  of  govern- 
ment, like  the  word  "  Parliament,"  implies  a  bicameral  or,  speak- 
ing biologically,  a  bicellular  structure.  The  Senate  and  the 
Assembly,  the  House  of  Lords  and  the  House  of  Commons  are 
the  constituent  parts  of  a  constitutional  unit.  Though  the  two 
houses  of  which  our  Legislature  is  composed  rarely  meet  jointly, 
the  only  time  when  they  do  not  sit  together  is  when  the  Senate 
alone  is  convened  to  consider  appointments  proposed  by  the 
Governor.  The  very  fact  that  provision  is  made  for  an  inde- 
pendent session  of  the  Senate  only,  and  none  which  enables  the 
Assembly  to  be  convened  independently,  demonstrates  that  silence 
under  such  circumstances  means  negation;  that  expressio  unius 
est  exclusio  alterius;  that  the  Assembly  when  called  to  take  part 
in  an  extraordinary  session  of  the  L^slature,  of  which  it  fonns 
a  component  part,  meets  as  a  part  or  branch  of  the  Legislature  in 
connection  with  the  (Senate,  and  not  otherwise,  and  cannot, 
therefore,  initiate  action  on  any  subject  at  such  a  session. 

The  very  fact  that  neither  house  shall  without  the  consent  of 
the  other  adjourn  for  more  than  two  days  (art  3,  sec  11), 
indicates  that,  with  the  exception  of  the  single  instance  when  the 
Senate  may  meet  alone  when  called  in  extraordinary  session,  the 
Assembly  and  the  Senate  must  act  together. 
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As  a  grand  jury  cannot  sit  except  in  connection  with  a  court, 
80  the  Assembly  cannot  sit  to  discharge  like  duties,  except  in 
connection  with  the  Senate,  and  when  both  are  in  session  at  the 
same  time  as  branches  of  the  Legislature.  If  the  Assembly 
should  meet  spontaneously  and  find  articles  of  impeachment,  what 
could  it  do  with  them  unless  the  Senate  were  in  session  ? 

That  is  shown  by  the  decision  in  the  case  of  Governor  Heed. 
The  Assembly  was  absolutely  powerless,  although  it  voted  articles 
of  impeachment,  to  have  anything  done  with  them  or  to  make  the 
action  effective  because  the  Senate  was  not  in  session  with  a 
quorum. 

The  theory  of  the  Constitution  is,  that  the  Assembly  can  be 
in  session  only  when  the  Senate  is,  and  only  as  a  part  of  the  Legis- 
lature. The  Senate  is  expressly  authorized  to  sit  alone,  and  at  a 
time  when  the  Assembly  is  not  in  session,  but,  as  we  have  shown, 
only  when  called  in  extraordinary  session  by  the  Governor.  The 
fact  that  the  like  power  was  not  conferred  upon  the  Assembly 
is  irrefragable  evidence  that  it  was  not  intended  that  the  Assem- 
bly should  possess  such  power  for  any  purpose. 

Those  are  precedents  which  show  that  it  has  been  considered  in 
various  bodies,  that  even  the  Senate,  sitting  as  a  court  of  impeach- 
ment, cannot  act  while  the  House  is  not  in  session. 

In  3  Hinds  Precedents  of  the  House  of  Eepresentatives,  sec- 
tion 2O06,  it  is  stated  that  it  was  decided  by  the  United  States 
Senate,  sitting  as  a  court  for  the  impeachment  of  William  W. 
Belknap,  the  late  Secretary  of  War,  that  the  impeachment  trial 
could  proceed  only  when  Congress  was  in  session.  On  June  19, 
1876,  the  counsel  for  the  respondent  asked  for  a  postponement 
of  the  trial  until  some  time  in  the  following  November.  There- 
upon a  question  arose  as  to  whether  or  not  the  trial  might  pro- 
ceed when  the  House  of  Representatives  was  not  in  session,  and 
Senator  Ingalls,  of  Kansas,  asked  for  an  opinion  from  the  man- 
agers of  the  House  of  Eepresentatives.  It  appeared  that  they 
were  not  agreed  on  the  subject.  Subsequently  while  an  order 
was  pending  providing  that  the  trial  should  proceed  on  July  6th, 
Senator  Morton,  of  Indiana,  proposed  to  add  thereto  as  an  amend- 
ment the  following:  "  Provided  that  impeachment  can  only  pro- 
ceed in  the  presence  of  the  House  of  Representatives."    This  mo- 
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tion  was  subsequently  withdrawn  by  Senator  Morton,  whereupon 
Senator  Conkling,  of  New  York,  offered  the  proviso  in  the  form : 
"  Provided  that  impeachment  can  only  proceed  while  Congress 
is  in  session."  That  proviso  was  agreed  to  and  was  thereafter 
acted  upon. 

In  Fowler  v.  Pierce,  2  Cal.  172,  it  was  recognized  as  being 
necessary  for  the  House  to  remain  in  session  while  the  Senate 
sat  for  the  trial  of  an  impeachment. 

The  case  of  State  ex  rel.  Adams  v.  Hilly er,  2  Kan.  11,  which 
may  be  cited  on  this  point  by  our  opponents,  has  no  bearing  here. 
There  it  appeared  tiiat,  on  February  14,  1862,  the  House  of 
Representatives  impeached  the  respondent.  The  Senate  was  im- 
mediately notified  and  articles  of  impeachment  were  adopted  and 
presented,  and  pleadings  were  interposed.  On  February  27,  1862, 
a  resolution  was  adopted  by  the  House  requesting  the  Senate  to 
postpone  the  trial  to  such  time  as  the  managers  should  deem 
necessary,  and  thereafter,  on  motion  of  the  managers,  the  trial 
was  postponed  until  the  first  Monday  in  June.  After  this  ad- 
journment, and  in  March,  1862,  a  joint  resolution  was  passed  ad- 
journing both  houses  sine  die.  On  June  2,  1862,  the  Court  of 
Impeachment  proceeded  to  trial,  and  the  question  was  then  raised 
as  to  whether  the  Senate  had  the  power  to  sit  for  the  trial  of  an 
impeachment  when  the  House  was  not  in  session,  and  whether 
the  adjournment  of  the  Senate  to  the  first  Monday  in  June  waB 
without  the  consent  of  the  House  and,  therefore,  void. 

It  was  held  that  the  laws  of  Kansas  expressly  empowered  flie 
Senate,  when  sitting  as  a  court  for  the  trial  of  impeachments,  to 
hold  sessions  after  the  adjournment  of  the  Legislature.  Hence 
the  court  said  that,  whatever  might  have  been  the  rule  at  the  com- 
mon law,  in  the  absence  of  a  constitutional  prohibition  the  court 
could  proceed  to  try  the  impeachment  even  though  the  House  was 
not  present. 

It  was  further  held  that  there  was  no  inhibition  in  the  Con- 
stitution as  to  one  branch  of  the  Legislature  meeting  when  the 
other  was  not  in  session.  There  was  a  fixed  time  when  both 
houses  should  meet  and  a  limitation  of  the  power  of  one  house  to 
adjourn  for  a  longer  period  than  two  days  without  the  consent  of 
the  other,  and  in  case  of  disagreement  the  Governor  might  ad- 
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joiim  them.  But  this  was  held  not  to  be  applicable  to  the  pro- 
oeedings  of  the  Senate  while  trying  an  impeachment,  because 
then  it  was  acting  entirely  in  a  judicial  capacity;  its  action  was 
independent  of  the  House.  There  was  no  reason  why  the  House 
should  be  present  or  in  session,  and  there  being  no  constitutional 
inhibition,  there  was  no  reason  why  the  Senate  with  the  consent 
of  the  House  might  not  adjourn  to  any  period  during  its  term  of 
office  not  beyond  the  regulation  meeting  of  the  Legislature, 
whether  the  House  was  in  session  or  not.  If  at  such  adjourned 
session  its  acts  were  confined  to  duties  which  were  entirely  in- 
dependent of  the  House  or  any  action  it  might  take,  those  acts 
were  valid  and  conclusiva 

It  was  further  held  that  the  passage  of  the  resolution  by  the 
House  on  February  26th,  asking  the  Senate  to  set  the  trial  for  the 
first  Monday  in  June,  and  the  adjournment  of  the  Senate  sitting 
as  a  court  until  that  time,  could  be  viewed  in  no  other  light  than 
as  the  consent  of  the  House,  previously  given,  to  such  an  ad- 
journment, and  that  when  the  Legislature  adjourned  sine  die,  it 
was  evident  that  each  branch  of  the  Legislature  considered  the 
resolution  with  reference  to  the  previous  adjournment  of  the 
Senate  sitting  as  a  court  of  impeachment,  as  qualifying  the  reso- 
lution for  the  adjournment  sine  die. 

The  President — Mr.  Marshall,  if  I  recollect  correctly,  the 
Assembly  was  not  in  session  during  the  proceedings  in  Saratoga 
at  which  Judge  Barnard  was  tried. 

Mr.  Marshall —  I  think  your  Honor  is  correct.  That  was  one 
of  the  subjects  discussed  before  Congress  in  the  Belknap  case. 

The  President —  I  did  not  mention  it  by  way  of  argument^  but 
to  see  if  my  recollection  is  correct 

Mr.  Marshall. —  Your  recollection  is  entirely  correct,  your 
Honor.  But  as  I  have  stated,  that  is  of  no  consequence  here,  be- 
cause there  the  Assembly  in  r^ular  session  impeached  and  then 
presented  the  matter  to  the  Senate  while  it  was  in  regular  session, 
and  then  the  senators,  or  a  major  part  of  them,  and  a  major  part 
of  the  judges  of  the  Court  of  Appeals,  resolved  themselves  into  a 
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court  of  impeachment  and  proceeded  with  the  l^ial  though  the 
Assembly  was  not  in  session  during  the  progress  of  the  trial. 

It  will  doubtless  be  argued  that,  under  our  interpretation,  the 
Governor  could  not  be  impeached  except  at  a  regular  session  of 
the  Legislature,  since  it  would  be  unnatural  for  him  to  recommend 
to  the  Legislature,  at  an  extraordinary  session,  the  consideration 
of  the  subject  of  his  impeachment.  This,  it  is  claimed,  constitutes 
a  reductio  ad  absurdum  of  our  contention. 

That,  however,  is  a  complete  begging  of  the  question.  The  mere 
fact  that  the  framers  of  the  Constitution  have  not  provided  for 
the  contingency  of  the  impeachment  of  the  Governor  at  an  extra- 
ordinary session  does  not  deprive  the  clearly  conceived  limitations 
upon  the  powers  of  an  extraordinary  session  of  their  undoubted 
significance  or  render  them  ineffectual  in  whole  or  in  part. 

In  People  ex  rel.  Bolton  v.  Albertson,  55  N.  Y.  50,  55,  Judge 
Allen  said: 

"  The  restraints  of  the  Constitution  upon  the  several  de- 
partments, among  which  the  various  powers  of  government  are 
distributed,  cannot  be  lessened  or  diminished  by  inference 
and  implication ;  and  usurpation  of  power,  or  the  exercise  of 
power  in  disregard  of  the  express  provision  or  plain  intent 
of  the  instrument,  as  necessarily  implied  from  all  its  terms, 
cannot  be  sustained  under  the  pretence  of  a  liberal  or  enlight- 
ened interpretation,  or  in  deference  to  the  judgment  of  the 
Legislature,  or  some  supposed  necessity,  the  result  of  a 
changed  condition  of  affairs.  (1  Kent's  Com.  162;  Barto  v. 
Himrod,  4  Sold.  483 ;  Taylor  v.  Porter,  4  Hill  144 ;  War- 
ner V.  People,  2  Den.  272 ;  People  v.  N.  Y.  C.  R.  R  Co.,  24 
N.  Y.  485,  Schenectady  Observatory  v.  Allen,  42  id.  404.") 

As  to  every  officer  in  the  State  who  is  subject  to  impeachment, 
other  than  the  Governor,  the  language  of  the  Constitution  can  be 
given  full  force  and  effect,  according  to  our  interpretation; 
whereas,  under  that  construction  which  the  impeachment  man- 
agers seek  to  impart  to  it,  this  language  is  deprived  of  all  efficacy, 
80  far  as  it  concerns  the  impeachment  of  all  of  such  officers,  and 
renders  the  recommendations  of  the  Governor  with  respect  thereto 
mere  idle  ceremony,  without  significance  or  importance. 
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While  it  is  true  that,  in  the  case  of  the  Governor,  there  is  no 
likelihood  that  he  would  recommend  his  own  impeachment,  jet 
the  argumentum  ab  inoonvaiienti  which  is  sought  to  he  based 
on  that  circumstance  is  entitled  to  but  little  moment  As  said  by 
Pomeroy  in  his  admirable  work  on  constitutional  law,  '^  though 
often  resorted  to,  it  is  but  little  used."  The  regular  sessions  of 
the  Legislature  are,  as  to  duration,  entirely  within  the  control  of 
the  Legislature  Ordinarily  they  continue  until  June  of  each 
year.  There  would,  therefore,  be  a  period  of  not  to  exceed 
seven  months  during  which  the  power  to  impeach  the  Governor 
would  be  suspended.  It  is  most  unlikely  that  the  acts  on  which 
such  impeachment  may  be  based  would  arise  immediately  after 
adjournment.  On  the  doctrine  of  averages,  if  such  acts  ever  oo- 
curred,  there  would  be  a  period  of  not  to  exceed  three  months 
between  the  time  of  their  discovery  and  the  meeting  of  the  r^ular 
session  of  the  Legislature.  In  the  present  case  the  time  which  will 
elapse  between  the  date  of  the  impeachment  and  the  convening  of 
the  legislatiTe  session  of  1914,  is  but  four  and  one-half  months. 
But  even  if  it  should  happen  that  seven  months  would  elapse 
before  impeachment  proceedings  could  be  instituted,  that  would 
not  justify  the  stretching  of  the  Constitution  to  such  .an  extent  as 
is  proposed  in  the  pres^it  instance,  and  the  doing  of  violence  to  the 
fair  intendment  of  its  language. 

We  have  heard  it  stated  that  shocking  conditions  might  result 
if  this  power  of  impeachment  could  not  be  exerted  at  an  extra- 
ordinary session  or  at  a  self-convened  session  of  the  Assembly. 
Really  ihe  argument  ia  that  that  power  must  exist  at  a  self- 
oonvened  session  of  the  Assembly  in  order  that  these  terrible 
consequences  may  be  averted,  because  it  rarely  occurs  that  an  extra- 
ordinary session  of  the  Legislature  is  convened  by  the  Governor. 
Only  in  recent  years  have  our  Governors  called  together  the  Legis- 
lature in  extraordinary  session  with  any  degree  of  frequency. 

It  was  contended  by  one  of  the  deputy  attorney  generals  in  his 
argument  before  Mr.  Justice  Hasbrouck,  that  if  this  power  of 
impeachment  at  extraordinary  sessions  or  at  a  self-convened 
session  did  not  (ixist,  the  Governor,  on  the  very  day  after  the 
regular  session  of  the  Legislature  adjourned,  could  commit 
murder^  or  bum  down  the  capitol,  and  he  could  not  be  impeached. 
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Though  he  could  be  indicted  and  sent  to  prison,  it  was  argued 
that  from  his  cell  he  could  sign  the  pardon  that  would  set  him 
free.  This  is  not  only  a  highly  fanciful  situation,  but  it  also  in- 
volves an  erroneous  view  of  the  law. 

Certainly  if  the  Governor  committed  a  crime  such  as  burglary, 
or  any  of  the  other  shocking  offenses  which  have  been  instanced, 
he  would  not  be  above  the  law.  He  would  be  subject  to  its  penal- 
ties like  any  other  man.  He  would  be  incarcerated,  and  therefore 
the  Lieutenant  Governor  under  the  interpretation  given  to  section 
1  of  article  4  of  the  Constitution  by  Justice  Hasbrouck,  would 
exercise  the  functions  of  Acting  Governor,  and  the  State  would  be 
exempt  from  the  calamity  which  has  been  pictured. 

It  is  also  absolutely  wrong  to  say  that  in  such  a  case  the 
Governor  could  pardon  himself.  It  is  very  doubtful  whether  the 
Governor  could  in  any  case,  or  under  any  circumstances,  pardon 
himself.  The  Acting  Governor  alone  could  exercise  the  pardoning 
power,  or  the  power  to  grant  commutations  or  reprieves  after  the 
conviction  of  the  Governor  or  while  the  latter  is  deprived  of  the 
power  to  exercise  the  functions  of  his  oflSce.  Before  conviction 
the  Governor  could  not  pardon  himself.  The  power  to  pardon 
conferred  by  the  Constitution  upon  the  Governor  expressly  refers 
to  the  exercise  of  power  "  after  conviction."  The  moment  he  is 
convicted  of  any  crime,  under  section  510  of  the  Penal  Code,  he 
automatically  forfeits  his  oflSce  and  could  not  by  any  possibility 
pardon  himself.  Therefore  these  calamitous  possibilities  which 
have  been  painted  in  such  Bomber  hues,  are  purely  imaginary, 
and  are,  as  is  much  of  the  argument  of  our  opponents,  in  total 
disregard  of  the  language  of  the  Constitution  and  of  the  law. 

The  Governor,  as  has  been  shown,  may  in  the  exercise  of  his 
unlimited  discretion  refuse  to  call  an  extraordinary  session  of 
the  Legislature,  even  when  a  conceded  necessity  therefor  exists 
and  the  machinery  of  legislation  must  in  such  a  case  rest  in  idle- 
ness imtil  the  regular  session  begins.  Would  not  such  delay  be 
infinitely  more  injurious  to  the  State  than  that  involved  in  the 
postponement  until  the  regular  session  of  action  with  respect  to 
the  impeachment  of  the  Governor?  Why,  then,  should  so  much 
stress  be  laid  on  the  few  months  which  may  elapse  before,  in  a 
case  of  rare  occurrence,  impeachment  proceedings  may  be 
started? 
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Throughout  our  law  there  is  recogniaed  the  desirability  of  en- 
abling those  in  authority  as  well  as  the  public  to  undergo  the 
process  of  what  is  well  characterized  as  "  cooling  time,"  so  as  to 
permit  sober  second  thought  to  gain  its  soothing  sway,  and  to 
avoid  what  the  great  Chief  Justice  described  in  Fletcher  v.  Peck, 
6  Cranch  137,  as  "  the  violent  acts  which  might  grow  out  of  the 
feelings  of  the  moment,"  and  we  might  add  those  which  are  arti- 
ficially stimulated  to  compass  the  destruction  of  a  political 
opponent. 

The  argumentum  ab  inconvenienti  is  one  which  is  frequently 
fallacious,  and  is  often  more  honored  in  the  breach  than  in  the 
observance.  It  has  perhaps  never  been  better  criticised  than  it 
was  in  the  leading  case  of  Newell  v.  People,  7  N.  Y.  9,  where 
Chief  Judge  Kuggles,  at  page  109,  said : 

"And  I  enter  upon  the  examination  thoroughly  imbued 
with  the  principle  that  the  task  of  determining  that  a  law 
is  void  by  reason  of  its  repugnancy  to  the  Constitution  is  at 
all  times  one  of  extreme  delicacy;  that  it  ought  seldom,  if 
ever,  to  be  done  in  a  doubtful  case;  that  it  is  not  on  slight 
implication  or  vague  conjecture  that  the  Legislature  is  to 
be  pronounced  to  have  transcended  its  powers  (Fletcher  v. 
Peck,  6  Cranch  128) ;  that  it  is  only  in  express  constitu- 
tional provisions,  limiting  legislative  power  and  controlling 
the  temporary  v^ill  of  a  majority  by  a  permanent  and  para- 
mount law,  settled  by  the  deliberate  wisdom  of  the  nation, 
that  we  can  find  a  safe  and  solid  ground  for  the  authority 
of  courts  of  justice  to  declare  void  any  legislative  enactment ; 
that  in  construing  the  language  of  a  Constitution  we  have 
nothing  to  do  with  arguments  ab  inconvenienti,  for  the 
purpose  of  enlarging  or  contracting  its  import,  the  only 
sound  principle  being  to  declare  ita  lex  scripta  est,  to  follow 
and  obey  (People  v.  Merrill,  21  Wend.  584) ;  that  there  is 
no  safe  rule  for  construing  the  extent  or  the  limitation  of 
powers  in  a  Constitution  other  than  is  given  by  the  language 
of  the  instrument  which  confers  them,  taken  in  connection 
with  the  purposes  for  which  they  were  conferred." 

This  principle  was  applied  in  Settle  v.  Van  Evrea,  49  N.  Y. 
280,  where  the  question  arose  as  to  whether  or  not  Commissioners 
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of  Appeals  were  subject  to  all  the  provisions  affecting  judges 
of  the  Court  of  Appeals  and  other  courts,  the  commissioners 
having  been  appointed  for  the  purpose  of  disposing  of  certain 
cases  pending  in  the  Court  of  Appeals  on  a  day  specified.  It  was 
held  that  they  were  not  debarred  from  acting  as  referees,  although 
judges  of  the  Court  of  Appeals  were  so  debarred,  simply  because 
the  commissioners  were  not  named  in  the  clause  of  the  Consti- 
tution which  prohibited  judges  of  the  Court  of  Appeals  from 
acting  as  referees.  In  the  course  of  his  opinion  Judge  Allen  used 
language  which  it  would  be  well  to  dwell  upon  in  the  present 
instance,  since  it  meets  the  argument  of  which  so  much  has  been 
made,  and  indicates  that  the  only 'safe  rule  of  constitutional  in- 
terpretation is  to  deal  with  the  Constitution  as  it  is  written  and 
to  leave  it  to  the  people  to  correct  any  defects  or  to  supply  any 
omissions.    He  said: 

^'  If  to  meet  exigencies  and  to  prevent  mischiefs  it  is  al- 
lowable, sometimes,  to  depart  from  the  strict  letter  of  a  law 
and  imply  an  intent  not  already  expressed  in  the  construc- 
tion of  ordinary  statutes,  which  may  be  framed  in  haste  and 
with  none  of  the  formalities  that  attended  the  preparation 
of  a  state  Constitution,  it  would  be  dangerous  in  the  ex- 
treme to  extend  the  operation  and  effect  of  a  written  Consti- 
tution by  construction  beyond  the  fair  scope  of  its  terms 
merely  because  a  restricted  and  more  literal  interpretation 
might  be  inconvenient  and  impolitic,  or  because  a  case  may 
be  supposed  to  be,  to  some  extent,  within  the  reasons  which 
led  to  the  introduction  of  some  particular  provision  plain 
and  precise  in  its  terms. 

''  That  would  be  pro  tanto  to  establish  a  new  Constitu- 
tion and  do  for  the  people  what  they  have  not  done  for  them- 
selves. The  terms  of  the  instrument  being  clear  and  free 
from  doubt  and  having  a  well  understood  meaning  and  ap- 
plication, the  better  way  is  to  stand  upon  the  maxim  ita  lex 
Bcripta  est,  and  leave  any  supposed  defect  or  omission  to  be 
remedied  by  the  people  or  by  legislation." 

In  People  ex  rel.  Gilbert  v.  Wemple,  125  N.  Y.  485,  this  prin- 
ciple was  followed*     There  article  6,  section  13,  of  the  Constitu- 
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tion,  relating  to  term  of  Court  of  Appeals  judges  and  Supreme 
Court  justices,  was  the  subject  of  consideration.    It  read : 

'^  The  official  terms  of  the  said  justices  and  judges  who 
shall  be  elected  after  the  adoption  of  this  article  shall  be 
fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  But  no  person  shall  hold  the  of- 
fice of  justice  or  judge  for  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age.  The  compensation  of  every  judge  of 
the  Court  of  Appeals,  and  of  every  justice  of  the  Supreme 
Court,  whose  term  of  office  shall  be  abridged  pursuant  to 
this  provision,  and  who  shall  have  served  as  such  judge  or 
justice  ten  years  or  more,  shall  be  continued  during  the  re- 
mainder of  the  term  for  which  he  was  elected." 

The  relator  was  elected  a  Supreme  Court  justice  in  November, 
1865,  for  a  term  of  eight  years,  commencing  January  1,  1866. 
In  November,  1873,  he  was  reelected  for  a  term  ending  De- 
cember, 1887.  But  in  1882  he  became  seventy  years  old  and 
accordingly  his  term  ended  on  December  31,  1882,  after  he  had 
served  seventeen  years  as  a  Supreme  Court  justice. 

The  question  presented  was  whether  the  ten  years'  service  re- 
ferred to  in  the  Constitution  was  to  be  ten  years  of  the  term 
abridged.     The  Attorney  General  so  contended. 

Judge  Peckham,  however,  said: 

"  If  the  term  expire  by  reason  of  the  running  of  the  full 
term  of  fourteen  years  before  the  judge  or  justice  reaches 
the  age  of  seventy  and  he  thereupon  goes  out  of  office,  the 
provision  of  the  Constitution  does  not  meet  his  case.  His 
term  has  not  been  abridged,  although  he  may  have  been 
twenty,  thirty,  or  even  more  years  on  the  bench,  and  he  has 
already  received  compensation  for  the  ^1  term  for  which  he 
was  elected.  This  only  proves  that  the  constitutional  provision 
fails  to  meet  a  deserving  case.  .  .  .  That  one  fact  is  not 
enough  to  cause  us  to  impart  words  into  the  Constitution 
which  are  not  there,  for  the  purpose  of  altering  the  meaning 
of  that  instrument  as  it  actually  reads.  It  seems  to  me  that 
even  greater  care  and  caution  should  be  used  in  adding  or 
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striking  out  words  from  a  proyision  in  our  organic  law  on 
tho  ground  that  it  is  necessary  in  order  to  obtain  the  true 
meaning  of  such  provisions^  than  if  such  provisions  were 
contained  in  a  statute  because  the  fundamental  law  of  the 
State  is  presumed  to  be  and  indeed  is  prepared  with  the  very 
greatest  deliberation  and  adopted  only  after  every  opx>ortun- 
ity  has  been  had  by  different  L^slatures  and  by  the  people 
at  large.  To  construe  the  provision  as  the  appellant  claims 
it  should  be  construed^  is  to  adxl  words  which  are  not  there 
now  and  which  when  then  added  alter  materially  the  mean- 
ing of  the  provision." 

In  this  connection  it  is  well  to  ponder  the  oft-quoted  words  of 
Chief  Justice  Bronson  in  Oakley  v.  Aspinwall,  3  N.  Y.  368,  and 
which  about  a  year  ago  I  had  occasion  to  quote  in  another  ail- 
ment before  a  part  of  this  tribunal.  They  are,  however,  so  timely 
and  pertinent  that  they  well  merit  repetition : 

^^It  is  highly  probable  that  inconveniences  will  result 
from  following  the  Constitution  as  it  is  written.  But  that 
consideration  can  have  no  weight  with  me.  It  is  not  for  us, 
but  for  those  who  made  the  instrument  to  supply  its 
defects.  If  the  L^slature  or  the  courts  may  take  that  office 
upon  themselves;  or  if  under  color  of  construction,  or  upon 
any  other  specious  ground,  they  may  depart  from  that  which 
is  plainly  declared,  the  people  may  well  despair  of  ever  being 
able  to  set  a  boundary  to  the  powers  of  the  Government. 
Written  constitutions  will  be  worse  than  useless.  Believing, 
as  I  do,  that  the  success  of  free  institutions  depends  on  a  rigid 
adherence  to  the  fundamental  law,  I  have  never  yielded  to 
eonsiderations  of  expediency  in  expounding  it  There  is  al- 
ways some  plausible  reason  for  the  latitudinarian  construc- 
tions which  are  resorted  to  for  the  purpose  of  acquiring 
power  —  some  evil  to  be  avoided,  or  some  good  to  be  attained 
by  pushing  the  powers  of  the  government  beyond  their  legiti- 
mate boundary.  It  is  by  yielding  to  such  influences  that  con- 
stitutions are  gradually  undermined,  and  finally  overthrovni. 
My  rule  has  ever  been  to  follow  the  fundamental  law  as  it 
is  vnritten,  regardless  of  consequences.    If  the  law  does  not 
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woik  well,  the  people  can  amend  it ;  and  inconveniences  can 
be  borne  long  enough  to  await  that  process.  But  if  the  Legis- 
lature or  the  courts  undertake  to  cure  defects  by  forced  and 
unnatural  constructions,  they  inflict  a  wound  upon  the  Con- 
stitution which  nothing  can  heal.  One  step  taken  by  the 
Legislature  or  the  judiciary  in  enlarging  the  powers  of  the 
Government  opens  the  door  for  another,  which  wiU  be  sure 
to  follow;  and  so  the  process  goes  on,  until  all  respect  for  the 
fundamental  law  is  lost,  and  the  powers  of  the  Gt>vemment 
are  just  what  those  in  authority  please  to  call  them." 

It  will  also  be  asserted  by  the  impeachment  managers,  that  the 
proposition  which  I  have  discussed  at  such  length  is  technical  in 
its  nature;  that  the  accused  should  not  be  permitted  to  avoid  a 
hearing  upon  the  charges  tball  have  been  made  against  him,  that 
he  should  meet  those  charges  by  evidence,  and  not  by  resort  to 
constitutional  or  legal  objections  —  to  technicalities. 

This  is  not  a  novel  position  from  the  standpoint  of  history.  It 
is  as  old  as  tyranny,  as  ancient  as  lawlessness.  There  are  times 
when  all  laws  —  even  the  Decalogue  —  are  regarded  as  technical. 
Those  who  controlled  the  machinery  of  the  Star  CSiamber  in  the 
days  of  the  Tudors ;  those  who  issued  lettres  de  cachet  in  the  reign 
of  Louis  XV ;  Bobespierre  and  Marat,  when  during  the  Reign  of 
Terror  they  plied  the  guillotine;  the  autocrat  of  all  the  Eussias, 
when  he  has  summarily  consigned  the  flower  of  his  people  to  the 
dungeon  and  to  Siberian  exile;  the  mobs  which  in  our  own  land 
have  resorted  to  lynching —  aU  have  been  actuated  by  a  common 
abhorrence  of  legal  procedure  according  to  established  principles, 
and  have  viewed  the  restraints  of  the  written  law  and  of  elemental 
justice  as  technicalities.  And  we  have  now  in  our  day  oome  to  the 
pass  when  an  appeal  to  the  s>upreme  law  —  the  Oonstitutian  — 
which  enshrines  the  self-imposed  restraints  of  a  free  people,  is 
likewise  treated  as  a  technicality,  whenever  it  is  believed  that  it 
may  wrest  from  immolation  the  victim  of  partisan  fury,  or  from 
conflscation  the  property  of  those  against  whom  popular  hatred 
has  been  aroused. 

That  would  be  a  sad  day  in  our  judicial  history  when  reliance 
upon  the  Constitution  and  the  law  of  the  land  were  to  be  regarded 
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as  technical,  or  were  to  be  contemned  and  deemed  unworthy.  So 
long  as  our  people  may  proudly  boant  that  this  is  a  government 
of  laws  and  not  of  men,  so  long  will  its  liberties  be  preserved 
and  its  institutions  perpetuated.  But  whenever  the  time  shall 
come  when  the  ignorance  of  the  mob,  its  passions  and  its  prej- 
udices, or  when  considerations  of  mere  political  expediency,  may 
prevail  against  the  word  of  the  organic  law,  when  the  time-hon- 
ored concepts  of  "  due  process  of  law  "  and  "  the  law  of  the  land," 
shall  be  treated  as  mere  jests,  and  become  the  objects  of  derision 
and  obloquy,  when  the  usurpation  by  one  branch  of  the  govern- 
ment of  the  powers  which  belong  to  another,  may  be  regarded 
with  equanimity,  then  the  hour  of  disintegration  will  be  at  hand, 
and  it  will  only  require  one  endowed  with  the  necessary  audacity, 
"  the  man  on  horseback,"  to  ride  rough-shod  over  the  ruins  of  the 
Constitution,  and  that  system  of  government  which  has  made  of 
us  a  people  happy,  law-abiding  and  free,  will  give  way  to  the 
hysterical  caprices  of  tyranny  and  despotism. 

We  are  confident  that  this  tribunal  will  not  shrink  from  the 
duty  of  applying  the  Constitution  regardless  of  the  outcries  of  those 
who,  for  ulterior  reasons,  are  prepared  to  strike  it  down  if  it 
stands  in  the  way  of  the  accomplishment  of  their  selfish  purposes. 
It  is  one  of  the  glories  of  our  Court  of  Appeals,  that  it  has  hitherto 
fearlessly  closed  its  ears  to  the  discordant  ravings  of  those  who 
have  from  time  to  time  demanded  that  it  do  violence  to  the  Con- 
stitution and  the  law,  in  order  that  one  whom  they  have  pre- 
judged to  destruction  might  not  escape  their  vengeance.  It  has 
never  been  terrorized  or  coerced  by  threats  or  cajoled  by  flattery 
or  influenced  by  ridicule,  or  by  the  fear  of  impopularity,  into 
doing  an  act  of  positive  injustice,  and  the  sneer  which  r^ards  the 
taking  of  shelter  under  the  Constitution,  as  a  technicality,  has 
never  led  it  to  withdraw  its  protection  from  him  who  sought  titat 
citadel,  or  to  weaken  the  steadfastness  of  its  purpose  in  the  en- 
forcement of  the  law. 

With  all  solemnity  we  express  the  confidence  that  this  tribunal 
will  not  be  swayed  from  a  proper  and  due  regard  for  the  mandate 
of  the  Constitution,  by  the  unworthy  suggestion  that  to  do  so  is  to 
permit  a  technicality  to  triumph.  To  dismiss  the  articles  of  im- 
peachment which  have  been  presented  to  this  tribunal  for  lack  of 


TBIAL   OF   WILLIAM   SULZEB  165 

jurisdiction,  would  not  be  a  triumph  of  technicality.  It  would 
be  a  vindication  of  that  sacred  instrument  to  which  we  all  owe 
fealty,  and  upon  the  security  of  which,  as  the  foundation  of  our 
political  existence,  depends  the  welfare  of  our  beloved  Com- 
monwealth. 

APPENDIX  A 
(Accompanying  Mr.  ManhaU's  argument) 

Alabama   (1901). 
Art.  4,  sec.  76. —  Legislative  Department. 

"  When  the  L^islature  shall  be  convened  in  special  ses- 
sion there  shall  be  no  legislation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  Governor  call- 
ing such  session,  except  by  a  vote  of  two-thirds  of  each 
house.    Special  sessions  shall  be  limited  to  thirty  days." 

Abizona  (1910). 
Art.  4,  subd.  2,  sec.  3. 

"...  The  Governor  may  call  a  special  session 
whenever  in  his  judgment  it  is  advisable.  In  calling  such 
special  session,  the  Governor  shall  specify  the  subjects  to  be 
considered  at  such  session,  and  at  such  session  no  laws  shall 
be  enacted  except  such  as  relate  to  the  subjects  mentioned  in 
such  call." 

Abxansas  (1874). 
Art.  6,  sec.  19.     Executive  Departments. 

"  The  Governor  may  by  proclamation,  on  extraordinary 
occasions,  convene  the  General  Assembly  at  the  seat  of 
government,  or  at  a  different  place,  if  that  shall  have  be- 
come since  their  last  adjournment,  dangerous  from  an  en- 
emy or  contagious  disease;  and  he  shall  specify  in  his  proc- 
lamation the  purpose  for  which  they  are  convened  and  no 
other  business  than  that  set  forth  therein  shall  be  trans- 
acted until  the  same  shall  have  been  disposed  of;  after 
which  they  may,  by  a  vote  of  two-thirds  of  all  the  members 
elected  to  both  houses,  entered  upon  their  journals,  remain 
in  session  not  exceeding  fifteen  days." 
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Califobwia  (1879). 
Art  5,  sec.  9. 

"He  (Governor)  may,  on  extraordinary  occaBioos,  coo- 
vene  the  Legislature  by  proclamation,  stating  the  purposes 
for  which  he  has  convened  it^  and  when  so  convened  it  shall 
have  no  power  to  l^slate  on  any  subjects  otiier  than  those 
specified  in  the  proclamation,  but  may  provide  for  the  ex- 
penses of  the  session  and  other  matters  incidental  thereto." 

Colorado. 
Art  4,  sec  9. 

"  The  Governor  may,  on  extraordinary  occasions,  convene 
the  general  assembly  by  proclamation,  stating  therein  the 
purpose  for  which  it  is  assembled;  but  at  such  special  ses- 
sion no  business  shall  be  transacted  other  than  that  named 
in  the  proclamation;  he  may  by  proclamation  convene  the 
Senate  in  extraordinary  session  for  the  transaction  of  ex- 
ecutive business.'' 

CONNBCTICTTT. 

Art  3,  sec.  2. 

"  There  shall  be  one  stated  session  of  the  General  Assem- 
bly, to  be  holden  in  each  year,  alternately  at  Hartford  and 
New  Haven,  on  the  first  Wednesday  of  May  and  at  such 
other  times  as  the  General  Assembly  shall  judge  necessary; 
the  first  to  be  holden  at  Hartford;  but  the  person  adminis- 
tering the  office  of  Governor,  may  on  special  emergencies 
convene  the  General  Assembly  at  either  of  said  places  at  any 
other  time,  and  in  case  of  danger  from  the  prevalence  of 
contagious  diseases,  in  either  of  said  places,  or  other  circum- 
stances, the  person  administering  the  office  of  Governor,  may 
by  proclamation  convene  said  Assembly  at  any  other  place 
in  their  stata" 

Deulwasx  (1897). 
Art  3,  sec.  16. 

''He  (Governor)  may  on  extraordinary  occasions  convene 
the  General  Assembly  by  proclamation;  or  in  case  of  disr- 
agreement  between  the  two  houses,  with  respect  to  the  time 
of  adjournment,  adjourn  them  to  such  time  as  he  shall  think 
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proper,  not  exceeding  three  months.  He  shall  have  power 
to  convene  the  Senate  in  extraordinary  seesion  by  proclama- 
tion for  the  transaction  of  executive  business." 

Flosida  (1885). 
Art.  4,  sec  8. 

^'  The  Governor  may,  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation,  and  shall  in  his  proclama- 
tion state  the  purpose  for  which  it  is  to  be  convened,  and  the 
Legislature  when  organized  shall  transact  no  legislative  busi- 
ness other  than  that  for  which  it  is  specially  convened,  or  such 
other  legislative  business  as  the  Governor  may  call  to  its 
attention  while  in  session,  except  by  a  two-thirds  vote  of 
each  house.'' 

QsoBoiA  (1877). 

Art  5,  sec  1,  par.  13. 

"  .  .  .  He  (Governor)  ahall  have  power  to  convoke 
the  General  Assembly  on  extraordinary  occasions^  but  no 
law  shall  be  enacted  at  called  sessions  of  the  General  As- 
sembly except  such  as  shall  relate  to  the  object  stated  in  his 
proclamation  convening  theim." 

Idaho  (1889). 
Art  4,  sec  9. 

"  The  Governor  may  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation,  stating  the  purposes  for 
which  he  has  convened  it,  but  when  so  convened  it  shall  have 
no  power  to  legislate  on  any  subjects  other  than  those 
specified  in  the  proclamation;  but  may  provide  for  expenses 
of  the  session  and  other  matters  incidental  thereto.  He  may 
also,  by  proclamation,  convene  the  Senate  in  extraordinaiy 
session  for  the  transaction  of  executive  business.'' 

Illinois  (1870). 
Art  5,  sec  8. 

'^  The  Governor  may,  on  extraordinaiy  occasions,  convene 
the  Gteneral  Assembly,  by  proclamation,  stating  therein  the 
purpose  for  which  they  are  convened,  and  the  General  As- 
sembly shall  enter  upon  no  business  except  that  for  which 
Qiev  are  convened." 
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Indiana  (1851). 
Art.  4,  sec.  9. 

"...  But  if,  in  the  opinion  of  ihe  Governor,  the  pub- 
lic welfare  shall  require  it,  he  may,  at  any  time,  by  procla- 
mation, call  a  special  session." 

TowA  (1857). 
Art.  4,  sec.  11. 

"  He  (Governor)  may,  on  extraordinary  occasions,  con- 
vene the  General  Assembly,  by  proclamation,  and  shall  state 
to  both  houses  when  assembled,  the  purpose  for  which  they 
shall  have  been  convened." 

Kansas  (1859). 
Art.  1,  sec.  5. 

"He  (Governor)  may,  on  extraordinary  occasions,  con- 
vene the  Legislature  by  proclamation,  and  shall  at  the  com- 
mencement of  every  session,  communicate  in  writing  such 
information  as  he  may  possess,  in  reference  to  the  condition 
of  the  state,  and  recommend  such  measures  as  he  may  deem 
expedient." 

Kentucky  (1890). 
Sec.  80. 

"  He  (Governor)  may,  on  extraordinary  occasions,  con- 
vene the  General  Assembly  at  the  seat  of  government,  or  at 
a  different  place  of  (if)  that  should  have  become  dangerous 
from  an  enemy  or  from  contagious  diseases.  .  .  .  When 
he  shall  convene  the  General  Assembly  it  shall  be  by  procla- 
mation, stating  the  subjects  to  be  considered,  and  no  others 
shall  be  considered." 

Louisiana  (1898). 
Art.  75. 

"  He  (Governor)  shall  take  care  that  the  laws  are  faith- 
fully executed,  and  he  may  on  extraordinary  occasions,  con- 
vene the  General  Assembly  at  the  seat  of  government,  or, 
if  that  should  have  become  dangerous  from  an  enemy  or  from 
an  epidemic,  at  a  different  place.  The  power  to  legislate 
shall  be  limited  to  the  objects  specially  enumerated  in  the 
proclamation  convening  such  extraordinary  session;  therein 
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the  Govemor  shall  also  limit  the  time  such  session  may  con- 
tinue; provided  it  shall  not  exceed  thirty  days.  Any  legis- 
lative action  had  after  the  time  so  limited,  or  as  to  objects 
not  enumerated  in  said  proclamation  shall  be  null  and  void/' 

Mabtlanb  (1867). 
Art  2,  sec.  16. 

"  The  Governor  shall  convene  the  Legislature  or  the  Senate 
alone,  on  extraordinary  sessions;  and  whenever  the  presence 
of  an  enemy  or  from  any  other  cause  the  seat  of  govern- 
ment shall  become  an  unsafe  place  for  the  meeting  of  the 
L^islature,  he  may  direct  their  sessions  to  be  held  at  some 
other  convenient  place." 

Mainb  (1819). 
Art  5,  sec.  13. 

"  He  (Govemor)  may  on  extraordinary  occasions  convene 
the  Legislature;  and  in  case  of  disagreement  between  the 
two  houses  with  respect  to  the  time  of  adjournment,  adjourn 
them  to  such  time  as  he  shall  think  proper,  not  beyond  the 
day  of  the  next  annual  meeting;  and  if  since  the  last  ad- 
journment, the  place  where  the  Legislature  were  next  to  con- 
vene shall  have  become  dangerous  from  an  enemy  or  con- 
tagious sickness,  may  direct  the  session  to  be  held  at  some 
other  convenient  place  within  the  state." 

Massachusetts. 

Chap.  2,  sec.  1^  art  4. 

"  The  Govemor,  with  advice  of  counsel,  shall  have  full 
power  and  authority  during  the  session  of  the  general  court 
(Legislature)  to  adjourn  or  prorogue  the  same  to  any  time 
the  two  houses  shall  desire,  and  to  dissolve  the  same  on  the 
day  next  preceding  the  last  Wednesday  in  May;  and,  in 
recess  of  the  said  court,  to  prorogue  the  same  from  time  to 
time,  not  exceeding  ninety  days  in  any  one  recess;  and  to 
call  it  together  sooner  than  the  time  to  which  it  may  be 
adjourned  or  prorogued,  if  the  welfare  of  the  commonwealth 
shall  require  the  same;  and  in  ease  of  any  infectious  dis- 
temper prevailing  in  the  place  where  the  said  court  is  next 
at  any  time  to  convene,  or  any  other  cause  happening  whereby 
danger  may  arise  to  the  health  or  lives  of  the  members  from 


170  TBIAL   OF   WILLIAM  STTLZEB 

their  attendance,  he  may  direct  the  session  to  be  held  at 
some  other^  the  most  convenient  place  within  the  state." 

MlOHIGAN   (1850). 

Art  5,  sec  7. 

^^  He  (Gt>vernor)  may  convene  the  Legislature  on  extra- 
ordinary occasions." 

Minnesota  (1867). 
Art  5;  sec  4. 

"...  He  (Governor)  may  on  extraordinary  occa- 
sions convene  both  houses  of  the  Legislature" 

Mississippi  (1890). 
Art  6,  sec  121. 

^^The  Governor  shall  have  power  to  convene  the  Legis- 
lature in  extraordinary  session  whenever  in  his  judgment 
the  public  interest  requires  it  Should  the  Governor  deem 
it  necessary  to  convene  the  Legislature,  he  shall  do  so  by 
public  proclamation,  in  which  he  shall  state  the  subject  and 
matters  to  be  considered  by  the  Legislature  when  so  convened, 
and  the  Legislature  when  so  convened  as  aforesaid,  shall  have 
no  power  to  consider  or  act  upon  subjects  or  matters  other 
than  those  designated  in  the  proclamation  of  the  Governor, 
nor,  by  which  the  session  is  called,  except  impeachments 
and  examination  into  the  accounts  of  state  officers.  The 
L^slature  when  so  convened  may  also  act  on  and  consider 
such  other  matters  as  the  Governor  may  in  writing  submit 
to  them  while  in  session.     •    •    •" 

MissouBi  (1865). 

Art  5,  sec  9. 

"  The  Governor  shall,  from  time  to  time,  give  to  the  Gen- 
eral Assembly  information  relative  to  the  state  of  the  gov- 
ernment, and  shall  recommend  to  its  consideration  such 
measures  as  he  shall  deem  necessary  and  expedient  On 
extraordinary  occasions  he  may  convene  the  General  Assem- 
bly by  proclamation,  wherein  he  shall  state  specifically  each 
matter  concerning  which  the  action  of  that  body  is  deemed 
necessary. 
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Montana  (1889). 
Art  7,  sec.  2. 

"  He  (Governor)  may  on  extraordinary  oooasions  convene 
the  Legislature  by  proclamation,  stating  the  purposes  for 
which  it  is  conyened,  but  when  so  convened  it  shall  have  no 
power  to  legislate  on  any  subject  other  than  those  specified 
in  the  proclamation  or  which  may  be  recommended  by  the 
Oovemor,  but  may  provide  for  the  expenses  of  the  sessions 
and  matters  incidental  thereta^' 

Nebbaska  (1875). 
Art  W,  sec.  8. 

^'  The  Governor  may^  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation,  stating  therein  the  purpose 
for  which  they  are  convened,  and  the  Legislature  shall  enter 
upon  no  business  except  that  for  which  they  were  called 
t(^ther." 
As  amended  to  1910,  art  5,  sec  9. 

Nevada  (1864). 

^'  The  Governor  may,  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation  and  shall  state  to  both  houses 
when  organized,  the  purpose  for  which  they  have  been  con- 
vened and  the  Legislature  shall  transact  no  l^islative  busi- 
ness except  that  for  which  they  were  especially  convened,  or 
such  other  legislative  business  as  the  Governor  may  bring  to 
the  attention  of  the  Legislature  while  in  session." 

New  Hahpshiee  (1902). 
Part  second,  art  49. 

''The  Governor  with  advice  of  counsel,  shall  have  full 
power  and  authority,  in  recess  of  the  general  court,  to 
prorogue  the  same  from  time  to  time,  not  exceeding  ninety 
days  in  any  one  recess  of  said  court,  and  during  the  sessions 
of  said  court  to  adjourn  or  prorogue  it  to  any  time  the  two 
houses  may  desire;  and  to  call  it  together  sooner  than  the 
time  to  which  it  may  be  adjourned  or  prorogued ;  if  the  wel- 
fare of  the  state  should  require  the  same." 
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New  Jersey  (1897). 
Art.  W,  sec.  6. 

"...  He  (Governor)  shall  have  power  to  convene 
the  Legislature,  or  the  Senate  alone,  whenever  in  his  opinion 
public  necessity  requires  it.     •     •     ." 

New  Mexico  (1910). 
Sec  82.  Special  Sessions. 

^'  Special  sessions  of  the  L^slature  may  bo  called  by  the 
Governor,  but  no  business  shall  be  transacted  except  such  as 
relates  to  the  business  specified  in  the  proclamation." 

North  Carolina. 
Art '3,  sec.  9. 

"  The  Governor  shall  have  power  on  extraordinary  oc- 
casions, by  and  with  the  advice  of  the  Council  of  State,  to 
convene  the  General  Assembly  in  extra  session  by  his  procla- 
mation, stating  therein  the  purpose  or  purposes  for  which 
they  are  thus  convened." 
North  Dakota. 
Art.  3,  sec.  75. 

"...  He  (Governor)  shall  have  power  to  convene 
the     Legislative    Assembly     on     extraordinary     occasions. 


J) 


Art  2,  sec.  56. 

"  No  regular  session  of  the  L^islative  Assembly  shall  ex- 
ceed sixty  days  except  in  the  case  of  impeachment,  but  the 
first  session  of  the  Legislative  Assembly  may  continue  for 
a  period  of  one  hundred  and  twenty  days." 

Ohio  (1910). 
Art.  2,  sec.  9. 

"He  (Governor)  may  on  extraordinary  occasions,  convene 
the  General  Assembly  by  proclamation,  and  shall  state  to 
them,  when  assembled,  the  purposes  for  which  they  shall  have 
been  convened." 

Oklahoma  (1907). 
Art  6,  sec.  — . 

"  The  Governor  shall  have  power  to  convene  the  Legis- 
lature or  the  Senate  only,  on  extraordinary  occasions.     At 
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extraordinary  sessions  no  subject  shall  be  acted  upon  except 
such  as  the  Governor  may  recommend  for  consideration." 

Obegok  (1892). 
Art.  5,  sec.  12. 

"  He  (Governor)  may  on  extraordinary  occasions  convene 
the  Legislative  Assembly  by  proclamation,  and  shall  state 
to  both  houses  when  assembled,  the  purpose  for  which  they 
shall  have  been  convened." 

Pennsylvania. 
Art.  4,  sec.  12. 

"  He  (Governor)  may  on  extraordinary  occasions  convene 
the  General  Assembly,  and  in  case  of  disagreement  between 
the  two  houses  with  respect  to  the  time  of  adjournment,  ad- 
journ them  to  such  time  as  he  shall  think  proper,  not  exceed- 
ing four  months.  He  shall  have  power  to  convene  the  Senate 
in  extraordinary  session  by  proclamation  for  the  transaction 
of  executive  business." 
Art.  3,  sec.  25. 

"  When  the  General  Assembly  shall  be  convened  in  special 
session,  there  shall  be  no  l^slation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  Governor  calling 
such  sessioiL" 

South  Dakota  (1889). 
Art  4,  sec.  4. 

"...  He  (Governor)  shaK  have  power  to  convene 
the  Legislature  on  extraordinary  occasions.  •  •  •"  (No. 
limitation  on  power). 

Rhode  Island  (1842). 
Art.  7,  sec.  7. 

"  He  (Governor)  may  on  extraordinary  occasions,  convene 
the  General  Assembly  at  any  town  or  city  in  this  state,  at 
any  time  not  provided  by  law.  .  .  ."  (No  restriction 
oh  powers.) 

South  Cabolina  (1875). 
Art.  4,  sec.  16. 

"  He  (Governor)  may  on  extraordinary  occasions  convene 
the  Cteneral  Assembly  in  extra  session.  .  .  ."  (No 
limitation  on  powers.) 
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Tennesseb  (1870). 

"He  (Governor)  may,  on  extraordinary  oocasioDB^  con- 
rene  the  General  Assembly  by  proclamation  in  which  he  shall 
state  specifically  the  purposes  for  which  they  are  to  convene^ 
but  they  shall  enter  on  no  legislative  business  except  that 
for  which  they  were  specifically  called  together." 

Texas  (1876). 
Art  4,  sec  8. 

"  The  Gbvemor  may  on  extraordinary  oocasiond,  convene 
the  Legislature  at  the  seat  of  government,  or  at  a  different 
place  in  case  that  place  should  be  in  possession  of  the  publio 
enemy  or  in  case  of  the  prevalence  of  disease  thereat  His 
proclamation  should  state  specifically  the  purpose  for  which 
the  Legislature  is  convened.'' 

Utah  (1895). 
Art.  7,  sec  6. 

"On  extraordinary  occasions  the  Governor  may  convene 
the  Legislature  by  proclamation,  in  which  shall  be  stated  the 
purpose  for  which  the  L^islature  is  to  be  convened,  and  it 
shall  transact  no  legislative  business  except  that  for  which 
it  was  especially  convened,  or  such  other  legislative  business 
as  the  Governor  may  call  to  its  attention  while  in  session.'' 

Vebmont. 
Ohap.  2,  sec  11. 

"...  and  they  (Governor  and  Lieutenant  Gover- 
nor) shall  have  power  to  call  together  the  General  Assembly 
when  necessary,  before  the  day  to  which  they  shall  stand 
adjourned." 

ViBOINIA   (1902). 

Art  6,  sec  77. 

"...  and  (Governor)  the  General  Assembly  on 
application  of  two-thirds  of  the  members  of  both  houses 
thereof  or  when,  in  his  opinion,  the  interests  of  the  state 
require  it" 
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Washington  (1899). 
Art  3^  sec  7. 

"He  (Governor)  may  on  extraordinary  occasions,  con- 
▼ene  the  Legislature  by  proclamation  in  which  shall  be 
stated  the  purposes  for  which  the  Legislature  is  convened." 
West  Virginia  (1872). 
Art  7,  sec  7. 

"  The  Grovemor  may  on  extraordinary  occasions,  convene 
at  his  own  instance,  the  Legislature;  but  when  so  convened 
it  shall  enter  upon  no  business  except  that  stated  in  the 
proclamation  by  which  it  was  called  together." 

Wisconsin. 

Art  4,  sec  11  of  Amendments  1881. 

^'  The  Legislature  shall  meet  at  the  seat  of  government  at 
such  times  as  shall  be  provided  by  law  once  in  two  years 
and  no  oftener,  unless  convened  by  Governor  in  special  ses- 
sion and  whenever  so  convened,  no  business  shall  be  trans- 
acted, except  as  shall  be  necessary  to  accomplish  the  special 
purposes  for  which  it  was  convened." 

Wyoming  (1889). 
Art  4,  sec.  4. 

"...  He  (Governor)  shall  have  power  to  convene 
the  L^slature  on  extraordinary  occasions.     .     .     .« 


The  President —  Do  you  wish  to  reply  ? 

Mr.  Parker. —  May  it  please  the  Court:  We  may  congratulate 
ourselves  upon  the  pleasure  which  has  been  ours  of  listening  to  a 
very  interesting  and  learned  address.  But  at  the  outset  of  the 
brief  period  that  I  expect  to  claim  your  attention  I  wish  to  say 
that  the  gentleman  is  entirely  mistaken  in  the  foundation  for  his 
peroration,  which  is,  as  he  states  it,  that  the  counsel  representing 
the  managers  propose  to  attack  the  position  taken  by  the  counsel 
for  the  respondent  on  the  ground  that  the  question  presented  is 
a  technicality.  We  have  made  no  such  statement  We  shall  make 
no  charge  against  them  on  the  question  of  proprieties.  Whether 
this  demurrer  should  have  been  interposed,  whether  this  motion 
should  have  been  mad%,  rested  with  them  as  lawyers,  and  we  do 
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not  challenge  their  right  to  make  it,  but  we  challenge  its 
correctness.  Nor  shall  we  spend  any  time  in  considering  that 
portion  of  his  most  eloquent  address  in  which  he  refers  to  that 
time  in  the  future  when  his  imagination  could  discover  a  dema- 
gogue leading  the  mob  in  an  attack  upon  the  judiciary  of 
this  State.  The  judiciary  of  this  State  is  too  firmly  rooted  in 
the  esteem,  the  respect,  the  confidence  and  the  affection  of  the 
people  and  of  the  bar  of  this  State  ever  to  make  that  possible. 
The  propriety  of  that  portion  of  his  address  we  shall  not  con- 
sider. But  it  need  not  be  doubted  that  while  the  judiciary  is 
recruited  from  the  best  members  of  the  profession  as  it  has  been 
in  the  past,  and  as,  God  willing,  it  shall  be  in  the  years  to  come;, 
no  member  of  the  profession  of  this  State,  no  member  of  the 
bench  of  this  State,  need  fear  the  coming  of  that  hour  which  has 
been  so  graphically  imagined  hera 

But  to  pass  more  directly  to  the  points  involved.  After  all, 
the  argument  of  the  learned  counsel,  as  I  understand  it,  in  its 
last  analysis,  comes  to  this :  that  the  Assembly  had  not  the  power 
of  impeachment  because  the  Legislature  of  which  it  constitutes 
one  house  was  in  extraordinary  session.  If  it  be  true  that  the 
Constitution  forbids  the  Assembly  when  both  branches  are  to- 
gether in  extraordinary  session  to  impeach  any  official  of  this 
State,  we  should  not  be  here  urging  this  High  Court  that  the 
Assembly,  in  taking  the  action  which  it  did,  was  acting  within 
the  power  which  had  been  conferred  upon  it  by  the  people  of  the 
State  of  New  York,  through  the  Constitution,  its  charter,  for  the 
protecftion  of  the  liberties  of  the  people. 

If  I  understand  the  argument  which  has  been  addressed  to  you, 
it  is  either  based  upon  a  misapprehension  of  the  nature  of  the 
impeachment  proceedings  themselves,  or  it  is  based  upon  a  confu- 
sion arising  between  the  judicial  power  of  the  Assembly  to  im- 
peach and  the  legislative  power  to  enact  legislation. 

First,  let  us  come  to  the  grant  of  power,  for  it  is  to  that  grant 
of  power  that  this  High  Court  must  look  first  to  ascertain  the 
extent  of  the  power  conferred  upon  the  Assembly  in  such  cases. 
How  does  it  read  ?  ^'  The  Assembly  shall  have  the  power  of  im- 
peachment." How?  By  a  vote  of  a  majority  of  the  members 
elected.    Is  there  any  limitation  suggested  in  that  grant  of  power? 
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It  is  as  broad  as  hmaan  language  can  make  it.  Add  to  it  any- 
thing yon  may  think  of  that  could  possibly  be  added  to  it,  and 
yon  will  realize  that  yon  cannot  strengthen  it  one  iota.  As  a 
grant  of  power,  it  is  absolute  and  oomplete,  when  we  consider  the 
history  of  impeachment  proceedings  back  of  the  time  when  it  was 
first  incorporated  into  our  Constitution.  Is  there  anywhere  any 
suggestion  of  time  or  place  or  occasion  when  the  Assembly  should 
act?  ITot  at  all.  Is  there  anywhere  else  in  this  Constitution 
any  provision  relating  to  the  subject  of  impeachment  that  sug- 
gests a  limitation  upon  the  power,  upon  the  time,  upon  the  oc- 
casion when  action  should  take  place?  Is  there  to  be  found  in 
the  debates  which  have  taken  place  upon  the  adoption  of  the 
first  Constitution  and  in  the  adoption  of  the  several  Constitutions 
thereafter,  any  suggestion  that  there  should  be  a  time,  ever,  dur- 
ing the  year,  when  the  balance  of  powers  which  our  scheme  of 
government  provides  for  should  not  be  perfect,  one  feature  of  that 
balance  being  the  power  of  the  Assembly  to  impeach  those  officials 
of  the  State  who  have  been  guilty  of  misconduct,  either  in  office 
or  outside  of  office,  who  are,  by  reason  of  misconduct,  unfit  longer 
to  hold  the  office  ?  Can  you  conceive  for  a  m(»nent  that  when  the 
power  was  granted  it  was  the  intention  to  limit  the  exercise  of 
that  power  to  those  days  or  weeks  or  months  when  the  Legislature 
should  be  in  regular  session  ?  There  is  no  provision  in  this  Con- 
stitution that  the  Assembly  should  consider  the  matter  at  all  at 
r^ular  session.  It  has  been  done,  and  because  it  has  been  done  it 
has  not  been  challenged.  It  is  now  done  for  the  first  time  at  an 
extraordinary  session,  and  hence  the  challenge  upon  which  in- 
genions  legal  minds  have  been  at  work  for  a  long  time  to  see  if 
they  could  not  construct  an  argument  which  could  convince  a 
High  Court  of  Impeachment  that  when  this  grant  of  power  was 
given  to  the  Assembly  of  this  State  it  was  intended,  although  not 
expressed,  that  the  power,  after  all,  could  be  exercised  only  dur- 
ing the  few  months  when  the  Legislature  shall  be  in  session, 
originally,  perhaps,  but  a  few  weeks,  and  now  but  a  few  months, 
and  that  for  the  rest  of  the  year  the  corrupt  official  might  do 
what  he  chose,  and  the  people  of  this  State  would  be  powerless  to 
remove  him  from  his  office. 
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Mj  learned  friend  challenges  the  position  which  we  have  taken 
and  which  we  take  now  although  not  necessary  for  our  argument, 
but  it  is  a  part  of  it.  He  challenged  the  position  which  we  take 
and  which  was  asserted  in  the  opinion  of  Mr.  Justice  Hasbrouck, 
that  the  Aflsembly  may  be  self -convened. 

We  take  that  position,  your  Honors,  and,  briefly,  let  me  present 
our  view  with  reference  to  it. 

Is  there  any  better  settled  proposition  than  that,  given  a  grant 
of  power  there  goes  with  it  and  as  an  incident  to  it  all  the  lesser 
powers  necessary  to  make  the  greater  grant  effectual?  Is  it  not 
a  part  of  the  scheme  and  the  spirit  of  the  constitution-making  of 
the  United  States,  whether  in  the  State  or  the  Federal  (Govern- 
ment ?  That  such  was  the  well-settled  doctrine  was  well  known, 
historically  and  legally,  at  the  moment  of  the  first  incorporation 
into  our  Constitution  of  impeachment  provisions.  Does  it  under- 
take to  do  more?  Does  it  undertake  to  prescribe  when  the  As- 
sembly shall  meet  and  under  what  circumstances  it  shall  meet? 
Not  at  all. 

It  gives  the  grant  and,  having  given  the  grant,  ther^  is  carried 
with  it,  as  an  absolute  necessity,  all  the  underlying  and  the  neces- 
sary steps  and  the  power  to  execute  all  the  underlying  and  neces- 
sary procedure  to  give  it  force  and  effect. 

If  it  be  conceived,  for  instance,  that  the  time  should  come  in  the 
history  of  this  State,  when  a  Governor  should  be  guilty  of  treason, 
would  there  be  any  question  in  your  minds  of  the  power  or  of  the 
duty  of  the  Speaker  of  the  Assembly,  the  L^islature  having  ad- 
journed, to  invite  the  Assembly  to  the  Capitol  at  Albany  to  con- 
sider impeachment  in  such  case?  And  can  you  question  that 
when  gathered  here  in  the  city  of  Albany,  all  the  members  of  the 
Assembly  being  present,  it  would  be  within  their  power  to  save 
the  State  from  the  great  injury  which  might  be  wrought  to  it  by 
the  impeachment  of  the  offender? 

By  way  of  illustration  let  us  assume  another  case.  Aasume,  if 
you  please,  the  existence  of  a  State  Highway  Commission  com- 
posed of  three  members,  having  the  power  of  making  contracts 
for  the  construction  and  repair  of  roads  throughout  the  State. 
And  further  that  these  officials,  one  of  whom  being  an  elected 
officer  of  the  State  and  with  the  power  to  dominate  another  mem- 
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ber  of  the  boards  should  enter  into  a  conspiracy  with  certain  con- 
tractors for  the  letting  of  contracts  for  the  construction  and  re- 
pair of  roads  at  a  sum  exceeding  by  26  or  40  or  50  per  cent  the 
actual  cost  to  the  contractor.  And  furthermore,  that  contracts  on 
such  a  basis  were  awarded  involving  many  millions  of  dollars  of 
the  money  of  the  people  of  the  Stata  And  still  further  that  at 
least  six  months  would  intervene  before  the  next  regular  annual 
session  of  the  Legislature.  And  assume  that  the  Legislature 
should  be  convened  under  such  circumstances  with  the  view  of 
protecting  the  people  of  the  State  bj  the  impeachment  of  the 
elected  State  officer. 

la  there  anyone  who  doubts  that  the  High  Court  of  Impeach- 
ment can  be  instituted  only  at  a  session,  general  or  special,  of  the 
that  it  was  the  duly  of  the  Assembly  under  those  circumstances 
to  protect  the  people  of  the  State,  and  that  the  people  were  not  so 
impotent  under  this  provision  of  the  Constitution  but  that  there 
was  help  and  relief  ? 

The  first  and  conclusive  answer  to  the  claim  that  an  impeach- 
ment can  be  instituted  only  at  a  session,  general  or  special,  of  the 
Legislature,  is  that  the  Legislature  has  no  power  of  impeachment 
at  any  session  whatever;  and  this  is  made  by  a  clear  and  abso* 
lute  provision  of  the  Constitution  itself,  that  the  Assembly,  not 
the  Legislature,  shall  have  the  power  of  impeachment 

Next  consider  for  a  moment  the  consequences  of  any  other 
course.  There  are  only  two  provisions  for  sessions  of  the  L^is- 
lature:  first,  the  general  session  on  the  first  Wednesday  in  Janu- 
ary of  each  year;  and  second,  the  provision  that  the  Qovemor 
may  convene  the  Legislature  in  eittraordinary  session,  on  which 
occasion  no  subject  shall  be  acted  upon  except  such  as  may  be 
recommended  by  the  Governor  for  consideration. 

Suppose  now  that  upon  adjournment  of  the  general  session  of 
the  L^slature  the  Governor  should  become  at  once  totally  in- 
competent or  that  he  should  have  committed  treason  against  the 
State  or  pursued  any  other  course  subversive  of  State  Govern- 
ment. Is  it  to  be  supposed  that  a  person  capable  of  such  conduct 
would  convene  the  Assembly  for  the  purpose  of  recommending 
his  own  impeachment;  that  he  would  or  ever  might  do  such  a 
thing?  It  is  contrary  to  the  experience  of  mankind  and  to  the 
plainest  dictates  of  common  sense. 
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It  was  not  intended  that  the  administration  of  the  State  gov- 
ernment should  ever  depend  upon  any  snch  contingency  as  that. 
If  so,  then  the  State  might  be  at  any  time  subject  not  only  to  hav- 
ing its  affairs  administered  by  a  person  guilty  of  corrupt  conduct 
in  office  and  of  serious  crimes,  but  it  must  suffer  from  the  close 
of  one  session  of  the  Legislature  until  the  b^inning  of  the  next, 
or  for  substantially  one-half  of  the  Governor's  term. 

As  I  understood  from  the  argument  of  my  learned  friend,  he 
insisted  that  it  is  impossible  for  the  Assembly  to  be  convened 
alone  and  for  it  to  convene  itself,  not  because  there  is  any  pro- 
vision in  the  Constitution  preventing  it,  but  because  it  is  neces- 
sary that  both  houses  should  be  in  session,  or,  in  other  words, 
that  the  whole  Legislature  must  be  in  session,  and  he  refers  in 
his  brief  to  the  case  in  the  United  States  Senate  involving  the 
impeachment  of  Secretary  Belknap,  and  he  quotes  that  as  au- 
thority. 

It  is  exactly  true,  as  he  states  in  his  brief,  that  in  that  case  the 
Senate  did  say,  by  resolution,  that  the  matter  should  not  pro- 
ceed in  the  Senate  while  the  House  was  not  in  session ;  but,  in  the 
report  which  was  made  by  the  counsel  for  the  managers,  this  ap- 
pears: 

^'  The  plan  of  the  managers  on  the  part  of  the  House  has 
been  to  induce  the  Senate  as  a  Court  of  Impeachment  to 
allow  Congress  to  adjourn  and  then  sit  as  a  court  to  carry 
on  the  case;  but  there  are  two  reasons  against  tiliat  whidi 
render  it  conclusive  that  the  Senate  will  not  do  so.  The  first 
is,  that  many  senators  doubt  the  power  of  the  Senate  to  sit 
as  a  Court  of  Impeachment  after  the  adjournment  of  Con- 
gress; the  secondary  and  really  practical  answer  is,  that  it 
will  be  foimd  impossible  to  keep  a  quorum  of  the  court 
together  after  the  adjournment  of  Congress." 

Still  another  S|Uggestion  was  made,  which  was  that  there  could 
be  no  report  to  the  Senate,  assuming  the  Assembly  should  be  self- 
convened.  But  it  is  not  necessary  to  make  a  report  to  the  Senate. 
Although  that  was  done,  sections  118  and  119  provide  that  the 
impeachment  may  be  presented  to  the  President  of  the  Senate  and 
it  is  made  the  duty  of  the  President  of  the  Senate  to  summon  the 
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High  Court  of  Impeadunent  so  that  it  is  not  necessary  at  all  that 
the  Senate  should  he  in  session. 

Our  contention  is  that  the  Assembly  had  the  power  to  impeach ; 
could  self-convene  itself  and  impeach;  that  it  was  not  necessary 
that  the  Senate  should  be  present  or  that  the  Legislature  should  be 
in  session  at  all;  that  in  any  great  emergency  which  may  arise, 
it  will  be  done;  and  that  the  Court  of  Impeachment  should  not 
at  all,  unless  the  situation  be  presented  where  it  is  compelled 
to,  interfere  with  what  is  perfectly  plain.  There  may  come  a 
time  when  the  necessities  of  this  State  will  demand  that  the 
Assembly  convene  itself,  but  while  that  is  all  true,  that  course  is 
not  involved  here. 

Our  position  is  that  we  have  the  Assembly  in  session  in  con- 
nection with  the  Senate.  The  question  which  is  to  be  presented 
is  whether  under  the  circumstances  which  brought  them  together, 
there  is  any  restraint  placed  upon  the  Assembly  by  article  4, 
section  4  of  the  Constitution. 

But,  first,  I  want  you  to  go  with  me  back  to  the  beginning  of 
the  impeachment  procedure  in  this  State,  to  find  out  what  was 
the  purpose  in  view. 

I  had  occasion  to  say  Friday  that  we  had  borrowed  our  pro- 
cedure from  England,  with  some  modifications.  Those  modifica- 
tions I  think  are  worth  examining  in  this  connection  in  order  to 
see  precisely  what  the  Constitution  of  this  State  undertakes  to  do. 
There,  as  here,  the  lower  house  impeached.  There  the  upper 
house  is  the  Court  of  Impeachment.  Here  the  upper  house,  with 
the  Court  of  Appeals,  is  the  Court  of  Impeachment  There  every 
citizen  of  the  kingdom  is  impeachable  in  Parliament,  whether  he 
is  an  official  or  not ;  and  the  extent  of  the  punishment  which  is  to 
be  meted  out  to  him  rests  in  the  discretion  of  that  High  Court 
of  Impeachment.  Here,  no  citizen  is  impeachable  because  he 
is  a  citizen.  "None  are  impeachable  here  but  the  officials;  only 
certain  officials  may  be  impeached  and,  when  impeached,  there  is 
no  discretion  save  one  left  to  the  High  Court  of  Impeachment  It 
cannot  pwnish  them  in  the  sense  in  which  they  may  be  punished 
and  are  punished  in  England.  The  right  to  punish  them  is  re- 
served, under  the  Constitution,  to  the  ordinary  procedure  of  in- 
dictment, trial  and  imprisonment 
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All  that  a  court  of  impeachmeiiit  can  do  is  to  remove  from 
office  the  official  after  his  unfitaess  longer  to  hold  office  haa  been 
demonstrated,  and  to  add  to  it  a  disqualification  from  holding 
office  in  the  future.  The  distinction  is  marked,  as  it  seems  to 
ma  Our  purpose  is  to  protect  the  State.  The  punishment  of 
the  individual  is  left  to  the  ordinarjr  procedure  of  the  courts^  If 
he  has  committed  crimes  for  which  he  may  be  impeached,  he 
cannot  be  punished  for  them  bj  this  High  Court  of  Impeach- 
ment, but  this  Court  is  here  to  protect  the  people  of  the  State 
against  an  unfits  an  unworthy,  an  untrustworthy  official  whose 
tenure  of  office  is  a  menace  to  the  State. 

Starting  with  that  proposition,  then,  we  come  now  to  the  pro- 
cedure^ and  what  is  it?  Take  the  ordinary  session  of  the  Legis- 
lature; it  must  convene  on  the  first  Wednesday  in  January,  by 
command  of  the  Constitution.  An  extraordinary  session  of  the 
Legislature  comes  into  existence  by  command  of  the  same  Con- 
stitution when  the  Governor  so  wills  it,  and  specifies  the  cause 
for  bringing  the  extraordinary  session.  When  the  Legislature 
meets  here  it  consists  of  two  bodies,  the  Senate  and  Assembly, 
each  independent  of  the  other.  Each  one  may  initiate  bills.  Each 
one  may  pass  statutes  affecting  any  subject  which  may  be  covered 
by  statutes,  upon  any  subject  not  prohibited  by  the  Constitution. 
Either  house  may  reject  the  action  of  the  other  house,  and  when 
finally  they  agree  upon  a  bill,  so  that  it  has  passed  both  houses, 
there  haa  resulted,  so  far  as  the  l^slative  department  of  the 
government  is  concerned,  a  bill  passed  by  both  houses,  and  that 
l^slation,  while  it  may  be  vetoed  by  the  Governor,  may,  not- 
withstanding his  veto,  become  ibe  law  of  the  State,  provided  a 
two-thirds  vote  is  cast  in  its  favor. 

Thia  represents  the  l^slative  work.  Each  house  is  independ- 
ent of  the  other;  each  determines  the  qualifications  of  its  mem- 
bers; each  has  the  power  to  remove  a  member,  though  he  has  re- 
ceived a  certificate  from  the  Secretary  of  State  that  he  is  entitled 
to  the  seat;  each  selects  its  own  officers,  and  in  those  respects^  and 
in  all  respects,  they  act  independently.  But  what  they  do  to- 
gether in  the  way  of  passing  l^islation,  is  the  act  of  the  Legis- 
lature as  a  whola  The  Senate  has  other  independent  functions. 
It   may    confirm  nominations   sent  to  it  for   confirmation  by 
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the  Governor,  or  reject  them.  That  is  independent  work,  and  not 
a  part  of  the  legislative  work.  So,  too,  the  Assembly  has  other 
independent  fonctions.  It  not  only  selects  its  own  officers^  ap- 
points its  own  committees,  but  can  institute  impeachment  pro- 
ceedings. 

Through  all  the  cases  to  which  my  friend  has  referred  impeach- 
ment is  treated  always  as  a  judicial  proceeding  and  a  judicial  act 
on  the  part  of  the  Aiisembly  representing  the  people  of  the  State 
of  New  York.  After  they  have  instituted  these  proceedings,  the 
High  Court  of  Impeachment  comes  into  existence  by  the  provi- 
sions of  the  Constitution.  Into  that  Court  go  all  the  senators 
of  the  State  of  Kew  York,  not  as  the  Senate,  but  because  the 
Court  of  Impeachment  is  by  the  Constitution  made  to  consist  ot 
the  senators  of  the  State  of  "New  York  and  the  judges  of  the  Court 
of  Appeals,  or  a  majority  of  each.  Their  salaries  are  fixed  at 
$1,500  a  year  as  senators,  and  yet  when  they  come  into  this  Court 
of  Impeachment^  they  are  permitted  by  the  Constitution  to  have 
$10  a  day  in  addition  for  the  judicial  work  which  they  have  un- 
dertaken. 

How  can  there  be  any  question,  unless  it  is  to  be  found  in  the 
mandate  of  the  Constitution,  as  to  the  Assembly's  right  to  act 
at  an  extraordinary  session  of  the  L^islature  ?  There  is  no  dif- 
ference in  principle.  There  is  no  reason  why,  in  extraordinary 
session  of  the  Legislature,  the  Assembly  should  not  impeach  just 
as  well  as  at  the  regular  session.  There  is  no  provision  of  the 
Constitution  which  in  terms  provides  that  it  may  impeach  in  either 
the  regular  or  the  extraordinary  session.  It  is  sufficient,  so  far  as 
the  Constitution  is  concerned,  that  it  grants  to  it  the  power 
to  impeach.  That  power  being  granted,  the  Assembly  may  exer- 
cise it  when  and  where  it  chooses,  unless  it  be  true  that  section  4 
of  article  4  of  the  Constitution  prohibits  it. 

But  how  can  that  be  urged  ?    Article  4  provides  that 

"  The  Governor  shall  have  power  to  convene  the  Legisla- 
ture or  the  Senate  only,  on  extraordinary  occasions.  At  ex- 
traordinary sessions,  no  subject  shall  be  acted  upon,  except 
such  as  the  Governor  may  recommend  for  consideration." 

What  is  it  that  the  Governor  has  power  to  convene  ?  The  Legist 
Uture.     What  is  it  then,  that  the  next  clause  restrains?     The 
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Legislature.  For  at  extraordinary  sessions  no  subject  shall  be 
acted  upon  except  such  as  the  Governor  may  recommend  for  con- 
sideration. But  what  are  the  subjects?  Necessarily^  legislative 
subjects.  It  must  be  so^  because  the  L^islature  can  consider  only 
legislative  subjects.  The  Assembly  may  consider  those  things 
which  belong  to  it  alone.  The  Senate  may  consider  the  con- 
firmation of  appointees  of  the  Governor  and  the  particular  things 
which  the  Senate  may  do  alone.  But  as  to  all  legislative  matters, 
in  order  that  it  may  constitute  legislation,  it  is  necessary  that 
the  Legislature,  that  is,  both  branches,  shall  concur.  The  posi- 
tion of  this  provision  of  the  Constitution,  two  articles  away  from 
the  one  which  confers  the  grant  of  power,  one  being  section  13  of 
article  6,  and  the  other  section  4  of  article  4,  shows  that  it  could 
not  have  been  the  purpose  in  the  minds  of  the  framers  to  cut 
down  the  power  of  impeaohment  If  that  had  been  the  purpose, 
it  is  perfectly  clear  that  it  would  have  been  provided  in  the  great 
grant  of  power,  that  the  Assembly  shall  have  power  to  impeach 
by  a  majority  vote  of  the  members  elected,  except  that  it  shall 
act  only  at  a  regular  session.  That  is  a  provision  that  would 
have  been  put  in  had  the  purpose  been  to  limit  impeachment  to  a 
regular  session. 

Now,  you  must  necessarily  reach  the  conclusion  that  the  pur- 
pose in  using  this  language  was  not  to  prevent  action  by  impeach- 
ment at  any  extraordinary  session.  Why  must  you  reach  it?  You 
must  reach  it  because  the  great  grant  of  power  had  been  given 
in  another  article,  and  so  they  were  treating  of  an  entirely  differ- 
ent subject,  and  the  logical  and  ordinary  rules  of  construction 
require  these  two  clauses  to  be  so  construed  that  it  shall  be  held 
that  this  restriction  was  upon  the  Legislature  itself,  and  only  the 
Legislature,  and  had  to  do  only  with  legislative  duties.  The  his- 
tory of  that  subject  is  disclosed  in  the  debates  in  the  consti- 
tutional convention.  The  purpose  of  it  was  to  enable  the  Gov- 
ernor, on  extraordinary  occasions,  to  convene  the  Legislature  for 
the  purpose  of  passing  some  act  or  acts  which  he  deemed  of  great 
interest  to  the  State,  of  such  vital  interest  that  the  Legislature 
ought  to  be  brought  together.  And  yet  it  was  deemed  best  that 
the  Legislature  should  not  on  such  occasions  take  up  other  sub- 
jects of  legislation,  so  that  it  mij]:ht  not  continue  in  session  much 
longer  than  the  Governor  deemed  for  the  benefit  of  the  public. 
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So  it  v^aa  provided  in  the  Constitutioii  that  this  Legislature 
which  the  Oovemor  was  given  the  power  to  convene  in  extraor- 
dinary session,  and  which  he  could  do  only  on  extraordinary  oc- 
casions, should  not  have  the  power  to  act  upon  any  other  subject 
What  is  the  Legislature  ?  It  is  not  the  Assembly ;  it  is  not  the 
Senate;  it  is  both  t(^ther,  and  when  the  Legislature  was  enjoined 
from  considering  any  other  subjects  it  was  not  the  purpose  to  en- 
join the  Assembly  from  performing  its  duties,  not  the  purpose  to 
enjoin  the  Senate  from  confirming  any  appointments  of  the  Gov- 
emor  that  might  happen  to  remain  over,  or  any  appointment  that 
might  be  tendered  to  it.  The  language  then  should  be  so  con- 
strued, your  Honors,  that  it  shall  be  given  effect  according  to  the 
purpose  which  the  framers  of  the  Constitution  had  in  mind^ 
that  it  shall  work  out  their  scheme,  which  was  to  prevent  the  L^- 
islature  from  considering  subjects  of  legislation  other  than  those 
which  the  Governor  should  present  to  it,  and  not  so  as  to  prevent 
the  Assem!bly  from  performing  the  function  which  had  been 
committed  to  it  as  an  Assembly,  to  wit^  the  power  of  impeach- 
ment. That  power  should  be  in  possession  now,  and  hereafter, 
to  be  exercised  in  extraordinary  session.  It  will  not  do  for  us  to 
assume  here  in  the  disposition  of  this  question,  that  the  time  ever 
will  come  when  there  will  be  a  Governor  who  would  convene  the 
Legislature  in  extraordinary  session,  and  would  recommend  the 
Assembly  that  in  the  public  interest  they  proceed  to  impeach  him. 
And  there  should  be  no  decision  of  this  important  question  by  this 
High  Court,  except  along  the  line  of  the  natural  and  reasonable 
construction  which  these  two  provisions  of  the  Constitution  re- 
quire. They  can  stand  together,  side  by  side,  the  one  giving  the 
grant  of  the  power  of  impeachment  to  the  Assembly,  which  should 
continue  365  days  in  the  year;  the  other  giving  the  Governor 
power  to  assemble  the  L^islature  in  session  for  the  purpose  of 
considering  legislation;  or  the  Senate  which  he  may  assemble 
only  for  the  purpose  of  considering  appointments.  Those  two 
provisions  should  stand  and  should  be  enforced  side  by  side.  That 
is  the  natural  and  ordinary  meaning  of  those  two  provisions.  The 
construction  which  all  our  experience  with  the  subject  of  im^ 
peachment  and  of  legislation  requires  us  to  put  upon  these  two 
provisions  standing  together  is  that  the  Governor  may,  whenever 
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he  deems  the  ocoasion  one  of  such  moment  as  to  be  within  the 
spirit  of  the  Constitution,  summon  the  Legislature  together  to 
act  upon  it,  and  when  he  does,  it  shall  act  upon  no  other  legislative 
subject;  but  that  these  two  absolutely  independent  houses,  each 
having  powers  of  its  own  independent  of  the  other,  shall  be  free 
then  and  always  to  perform  their  separate  duties;  such,  for  in^ 
stance,  as  impeachment  by  the  Assembly. 

Let  me  suggest  to  this  Court  that  the  argument  of  my  learned 
friend  comes  in  the  end  to  this :  That  nothing  can  be  done  by  the 
Assembly  which  the  Governor  has  not  recommended;  that  it  is 
absolutely  impotent  to  do  anything,  to  elect  a  speaker,  if  the 
speaker  at  the  regular  session  has  died  meantime;  or  if  someone 
has  resigned  from  the  Legislature  and  left  the  chairmanship  of 
committees  vacant,  that  this  Assembly  would  be  absolutely  im- 
potent to  fill  the  vacancies  and  so  put  itself  into  working  condi- 
tion. 

Such  a  construction  as  that  would  be  strained  and  unnatural, 
for  this  article  ^,  section  4,  does  not  deal  with  impeachment;  it 
deals  with  l^islation.  The  subject  is  legislation;  the  bringing 
together  of  the  legislators  is  for  legislative  purposes  only  and  the 
provisions  that  at  extraordinary  sessions  no  subject  be  acted  upon 
except  such  as  the  Governor  may  recommend  means  that  no  legisr 
lative  subject  shall  be  acted  upon  by  the  L^slature,  considered 
as  an  entirety,  not  that  the  separate  houses  may  not  perform  the 
functions  which  otherwise  belong  to  them,  and  which  other  provi- 
sions of  the  Oonstitution  have  joined  upon  them. 

Mr.  Brackett. —  With  the  permission  of  the  Court:  My  asso- 
ciates have  thought  that  I  should  suggest  some  additional  points 
that  have  come  under  my  preparation.  We  are  keeping  ourselves 
very  well  within  the  time  which  counsel  of  the  other  side  have 
consumed. 

The  President — Very  well;  you  will  have  full  opportunity 
to  address  the  Court 

Mr.  Brackett — With  the  permission  of  the  Court:  The  de- 
fendant stands  properly  impeached  by  the  Assembly.     There  is 
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no  limitation  in  the  Confititution  as  to  the  exercise  of  this  power 
of  impeachment,  nor  is  th^re  any  direction  of  procedure  in  such 
cases.  It  is  urged  that  impeachment  may  not  be  had  at  an  ex- 
traordinary session  of  the  Legislatora  There  are  at  least  two 
complete  answers  to  this  contention.  In  the  first  place,  these 
articles  of  impeachment  were  not  adopted  at  an  extraordinary  ses- 
sion or  any  session  of  the  Legislature.  They  were  adopted  at  a 
meeting  of  the  Assembly  that  happened  to  be  held  during  a  time 
when  there  was  an  extraordinary  session  of  the  L^slatore,  as 
it  could  have  been  held  at  any  time^  whether  tiie  Legislature  was 
in  session  or  not  Second,  the  Assembly  may  adopt  impeachment 
proceedings  at  an  extraordinary  session  of  the  Legislature.  There 
is  no  limitation  in  the  Constitution  against  it  doing  so.  Under 
the  Constitution  (I  now  quote) : 

**  The  legislative  powers  of  the  State  shall  be  vested  in 
the  Senate  and  Assembly.'' 

I  call  your  attention  to  the  fact  that  the  legislative  powers  of 
the  State  are  vested  in  the  Senate  and  Assembly ;  and  the  Legis- 
lature is  directed  to  assemble  on  the  first  Wednesday  in  January 
of  each  year.  In  addition  to  this,  the  regular  session,  when  both 
houses  are  required  to  come  together^  without  notice  of  any  kind, 
the  Governor  ^^  shall  have  power  to  convene  the  Legislature  or 
the  Senate  only  on  extraordinary  occasions.  At  extraordinary 
sessions  no  subject  shall  be  acted  upon  except  such  as  the  Qovemor 
may  recommend  for  consideration." 

There  is  no  authorily  anywhere  for  the  Qovemor  to  convene 
the  Assembly  alone,  and  it  stands  here,  if  the  Presiding  Judge 
and  members  of  the  Court  please,  that,  upon  the  contention  of  the 
learned  counsel  for  the  defendant,  there  is  absolutely  no  time  on 
earth  when  there  can  be  any  impeachment  at  any  moment  during 
the  year.  The  Legislature  being  in  session  does  not  mean  that 
the  Assembly  is  in  session,  as  a  separate  body.  It  is  here  as  a 
constituent  part  of  the  Legislature,  and  if  the  contention  is  true 
that  the  counsel  for  the  defendant  here  presses,  although  there 
is  conferred  in  the  most  general  terms  the  power  of  impeachment, 
broad  as  the  encasing  air,  there  is  no  time  that  it  can  be  exer- 
l,  because  there  is  no  way  in  the  wide  world  under  the 
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shining  sun,  that  the  Assembly  can  get  itself  together.  But,  on 
the  present  occasion  we  need  not  be  much  troubled  with  the  ques- 
tion as  to  how  the  Assembly  may  convene  for  the  purpose  of  im- 
peachment It  did  get  together.  The  members  were  together. 
While  it  is  conceivable  that  a  Governor  may  be  of  so  high  a  mind 
and  so  conscious  of  his  own  rectitude  and  so  sure  of  his  position, 
and  so  certain  that  he  has  done  nothing  worthy  of  impeachment  or 
oriticism,  that  he  may  issue  a  call  convening  the  Assembly  and 
recommend  the  consider ati<m  of  the  subject  of  his  own  impeach- 
ment, and  then  join  battle  in  an  orderly  way  as  to  whether  he  is 
guilty  of  anything  impeachable,  perhaps  that  is  too  much  to 
require,  or  hope  for,  from  one  of  our  poor  humanity,  perhaps  too 
much  to  expect  that  the  average  man  or  the  average  Governor 
would  do  so.  It  is  rather,  probably,  to  be  expected  that  he  dis^ 
tinctly  wiU  not  do  so,  but  will  shield  himself  behind  what  is  a 
technicality,  that  he  cannot  be  impeached  in  the  manner  and  at 
the  time  that  the  proceedings  were  instituted,  if  at  a  special 
session. 

I  cannot  at  this  moment,  with  the  permission  of  the  Court,  fail 
to  recall  the  remark  of  Charles  Sumner,  upon  the  trial  of  Presi- 
dent Johnson.  Charles  Sumner,  who  had  stood  for  years  as  the 
incarnate  political  conscience  of  Massachusetts,  when  all  the  ques- 
tions with  respect  to  form  and  procedure  and  technical  objections 
had  been  made,  he  burst  out  with  the  one  question  that  should  be 
considered  here,  as  he  said  it  should  be  considered  there,  "  Ghreat 
God,  is  there  any  question  possible  except  is  this  man  guilty?" 
But  it  is  well  within  the  power  and  the  right  of  the  defendant 
to  invoke  any  and  every  technicality,  and  therefore  we  have  a 
right  to  expect  that  the  Governor  would  not  convene  the  Legis- 
lature in  special  session,  and  would  not  recommend  for  considera- 
tion the  matter  of  his  impeachment;  and  he  has  claimed  to  this 
time  that  he  cannot  be  impeached,  that  he  was  not  properly  im- 
peached, and  he  cannot  be  here  convicted  because  he  did  not 
recommend  to  the  L^slature  in  special  session  the  matter  of  his 
own  impeachment 

One  proper  way  of  determining  the  intention  of  the  Constitu- 
tion, or  of  a  constitutional  provision,  is  to  trace  the  several  con- 
tentions with  resp«5t  to  it  to  their  consequences,  to  their  ultimate 
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consequenoeB.  It  is  right  to  coBsider  the  evil  which  would  result 
from  either  alternative  presented  in  the  discussion,  that  of  the 
learned  counsel  on  the  side  of  the  defendant  and  that  which  is 
maintained  on  hehalf  of  the  managers.  This  principle  is 
thoroughly  settled,  and  those  members  of  the  Court  who  are  all  the 
time  hearing  discussed  and  examining  legal  questions,  recognize 
it  as  a  thoroughly  settled  proposition.  The  doctrine  is  fully 
elaborated  in  an  opinion  by  Judge  Haight  in  the  188th  New  York, 
and  while,  in  that  case,  it  shows  that  it  was  a  dissenting  opinion, 
it  still  is  true  that  the  doctrine  that  he  enunciated  there  is  well 
settled,  and  has  met  the  approval  of  the  courts  over  and  over 
again.  Another  proposition  upon  which  we  may  plant  our  feet 
with  great  surety  is  that  it  will  not  be  assumed  that,  in  the  adoption 
of  the  Constitution,  the  people  intended  to  reach  either  anarchy 
or  disorder  or  public  mischief  of  any  kind.  The  direct  contrary 
was  intended  to  be  attained  —  order  and  such  provisions  and 
restrictions  as  would  surely  make  for  order.  I  use  the  language 
here  of  People  v.  The  Board,  155  N.  Y. 

Let  us  see,  then,  in  the  light  of  these  principles  of  legal  her- 
meneutics,  what  would  be  the  consequence  of  the  inability  of  the 
Assembly  to  convene  under  certain  circumstances.  I  doubt 
whether  I  caji  add  anything  to  what  has  been  already  so  ably  said 
by  Judge  Parker,  but  I  approach  it  from  perhaps  a  little  differ- 
ent angle  of  vision,  and  in  a  court  composed  of  so  many  members 
as  this,  perhaps  it  is  not  improper  that  such  different  angles 
should  be  presented. 

Assume  that  soon  after  the  adjournment  of  the  regular  session 
a  Gk>vemor  should  so  far  demean  himself  as  to  commit  a  series  of 
acts  flagrantly  and  admittedly  violative  of  his  duty  —  I  do  not 
need  to  suppose  any  particular  offense;  I  want  to  bring  to  the 
attention  of  the  Court  the  proposition  that  a  Governor  has  so  far 
demeaned  himself  that  he  has  flagrantly  and  admittedly  violated 
the  duties  of  his  office,  and  has  violated  the  Constitution.  You 
may  call  it  that  he  has  issued  pardons  to  every  criminal  in  the 
penal  institutions  of  the  State,  that  he  has  ordered  out  the 
militia,  and  has  taken  into  custody  the  person  of  every  member 
of  the  Court  of  Appeals,  including  the  Presiding  Judge,  whose 
person  is  at  this  moment  as  thoroughly  sacred  in  the  minds  of 
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the  people  of  this  State  as  any  man  e^er  in  onr  history.  I  do 
not  need  to  specify  the  crime  —  any  of  these  things.  Assume  that 
he  takes  the  militia  and  marches  them  into  war  on  onr  neighbor, 
Massachnsetts  —  whatever  it  may  be,  so  it  is  admittedly  and  flag^ 
rantly  a  violation  of  the  Constitution,  committed  on  the  first  day 
of  April,  1918  —  would  the  people  of  the  State  be  compelled  to 
sit  helplessly  by  during  the  months  until  the  first  Wednesday  in 
January  following,  until  the  Legislature  could  get  together  in  regu- 
lar session  under  tiie  direction  of  the  Constitution,  before  staying 
his  wicked  acts  t  Oh,  but  my  friend  says  in  his  argument,  it  does 
not  amount  to  much,  it  is  only  a  few  months  anyway.  Can  any 
sane  man  who  has  any  knowledge  of  State  affairs,  and  who  loves 
the  orderly  administration  of  the  State  government,  consider  for 
a  single  moment,  with  complacency,  a  claim  of  lihat  kind  t  Is  it 
true  that  if  a  wild  man  is  in  any  office  seven  or  eight  months  of  the 
year,  particularly  in  the  office  of  Gk>vemor,  it  is  not  of  con- 
sequence whether  he  is  stayed  during  that  length  of  time  or 
not  ?  Does  it  comport  with  the  genius  of  our  institutions  ?  Is  it 
true  that  there  is  meant  to  be  a  single  moment  of  time,  let  alone 
eight  months  of  time,  when  any  official  of  the  State  is  not  deemed 
to  be  somewhere  controlled  and  checked  by  some  other  department 
of  the  State  ?  And  this  when  the  Legislature,  in  its  passage  of  the 
laws,  is  controlled  and  checked  and  its  every  act  is  subject  to 
scrutiny  and  liable  to  be  declared  void  by  the  high  court  over  which 
your  Honor  presides;  when,  in  terms,  the  court  over  which  your 
Honor  presides  is  liable^  in  case  it  runs  to  any  wrong  which 
reaches  the  dignity  of  an  impeachable  offense,  to  have  charges 
preferred  against  its  members  by  the  nearest  representatiyes  of 
the  people  in  the  State^  the  Assembly;  when  the  Executive  is 
liable,  and  the  Lieutenant  Gk>vemor  is  liable,  to  impeachment  at 
any  moment  Every  State  officer  is  liable  to  removal  by  the 
Governor.  There  is  not  a  moment  of  time,  and,  your  Honor,  with 
aU  the  tremendous  learning  which  yoju  have  with  respect  to  our 
laws  and  our  system,  with  your  tremendous  knowledge  of  the 
structure  and  the  genius  of  our  institutions,  I  do  not  believe  you 
can  find,  anywhere,  any  moment  of  time  when  the  system  con- 
templates that  any  public  official  shall  stand  unrestrained  a  single 
moment  of  his  official  life. 
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I  think  it  was  Trajan  who  said  that  unrestrained  power  makes 
a  wild  beast  of  any  man,  no  matter  how  benevolent  his  previous 
intentions,  and  it  was  with  that  in  mind  that  the  wise  fathers 
who  fominlated  the  constitutional  system  under  which,  with  some 
changes^  we  have  lived  in  comtentment  and  peace  and  under  which 
we  have  lain  down  and  slept  the  sound  sleep  of  free  men  for  a 
century  and  a  quarter  —  it  was  with  that  in  mind  that  the  checks 
and  the  balances  of  the  Constitution  were  devised,  that  one  depart- 
ment should  control  and  balance  another,  that  there  should  be  no 
single  public  official  or  servant  who  should  not  be  subject  to  sur- 
veillance and  subject  to  reproof  and  subject  to  removal  at  any 
moment  of  time;  it  was  with  that  in  mind  that  they  formulated 
the  magnificent  document  whidh  we  call  the  Constitution. 

Let  each  one  reason  it  out  for  himself.  It  is  enough  to  say  that 
the  Chief  Executive  of  the  State  could  do  acts  that  might  endanger 
the  yital  interests  of  the  State  and  might  bankrupt  and  ruin  it 
Suoh  a  juncture  would,  in  the  absence  of  constitutional  direction 
or  intention,  require  that  the  Assembly  should  come  together  upon 
any  call.  I  do  not  limit  it  that  it  should  be  upon  the  call  of  the 
speaker.  I  do  not  limit  it  that  it  must  be  upon  the  call  of  the 
derk.  The  Assembly  with  its  solemn  power  of  impeachment  may 
get  together  upon  any  call  and  in  any  place  and  in  any  way.  It 
has  Hiat  right  and  it  would  be  its  most  sacred  duty  to  exercise 
that  right  in  case  there  existed  the  situation  I  have  suggested  to 
you. 

Do  the  members  of  this  Court  recall  (and  I  am  sure  that  those 
members  whose  habit  is  to  consider  legal  and  constitutional  ques- 
tions and  study  legal  and  constitutional  history,  to  whom  justice 
is  a  habit,  do  recall)  the  time  when  the  clerk  of  the  House 
of  Bepresentatirves  of  the  United  States  declined  to  call  the  roll 
of  that  body,  so  as  to  enable  it  to  organize,  and  John  Adams> 
who  had  been  President  of  the  United  States  but  who  in  his 
work  in  the  House  was  doing  greater  public  service  tiian  in 
all  his  long  and  useful  life,  announced  that,  if  the  derk  would 
not  call  the  roll,  he  himself  would  caU  it?  The  people  of  the 
United  States  applauded  and  approved  and  said  Amen  to  his 
declaration  and  the  House  organized. 

In  the  very  room  where  I  now  stand,  where  this  Court  sits. 
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Charles  T.  Saxton,  a  member  of  the  Senate,  the  leader  of  the 
majority,  the  Lieutenant  Governor  being  of  an  opposite  political 
faith,  when  some  question  was  pending  and  the  Lieutenant 
Governor  directed  the  clerk  not  to  call  the  roll  and  he  would  not, 
the  question  could  not  be  put  and  an  absolute  standstill  was  at 
hand  —  Charles  T.  Saxton,  rising  in  his  place,  called  the  roll 
himself;  and  the  action  thus  taken  was  upheld  by  the  Senate, 
as  it  was  upheld  by  the  overwhelming  sentiment  of  the  people  of 
the  State. 

The  question  how  to  get  the  Assembly  together,  however,  if  its 
assemblage  is  necessary  at  all,  and  for  the  purposes  of  this  ail- 
ment I  concede  it  is  necessary  to  get  together,  is  not  here.  Its 
members  were  together.  They  were  on  the  other  side  of  this 
building  in  the  hall  provided  by  the  State  for  their  accommo- 
dation.    They  were  together. 

I  shall  not  stop  for  the  argument  —  there  is  much  of  argu- 
ment that  the  proposition  at  which  my  friend  found  time 
to  turn  and  jest  is  correct  —  that  if,  under  the  juncture  I  have 
mentioned,  76  members  of  the  Legislature  shc/uld  sign  artides  of 
impeachment  or  resolutions  of  impeachment,  much  of  argument 
could  be  had  that  those  powers  necessarily  exercised  would  be 
valid,  because  a  vote  does  not  mean  an  assemblage  called  t(^ether 
and  a  viva  voce  expression.  Lexicographers  define  an  expression 
as  any  expression  of  will;  and  the  expression  of  will  is  as  thoi^ 
oughly  defined  by  a  roll  call  on  the  articles  of  impeachment  by  a 
majority  as  would  the  getting  together  and  a  viva  voce  vote;  but 
I  will  pass  that  because  it  is  not  necessary  here  to  daim  that  that 
could  be  done  or  that  we  press  that  proposition. 

We  may  pass  by  the  manner  in  which  the  Assembly  shall  con- 
vene, for  it  was  convened.  The  members  were  physically  to- 
gether, and  we  come  to  the  only  question  that  needs  to  be  con- 
sidered in  this  connection,  whether,  being  thus  together,  not  being 
in  session,  but  being  thus  together,  it  may  institute  proceedings 
to  impeach  the  Governor,  such  impeachment  proceedings  not  hav- 
ing been  in  terms  included  in  the  subjects  enumerated  by  the 
Governor  in  calling  the  extraordinary  session  together. 

The  language  vesting  the  power  of  legislation  in  the  Senate 
and  Assembly  is  general  and  comprehensive,  whereas  the  Federal 
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Constitution  is  a  grant  of  certain  specified  powers,  reserving  all 
othero  not  named  to  the  people  themselves.  By  this  grant  in  the 
Constitution  in  this  State  all  legislative  power  not  reserved  is 
vested  in  the  Senate  and  in  the  Assembly.  But,  in  addition  to 
this  legislative  power,  the  Assembly  is  vested  by  the  Constitution 
with  the  power  of  impeachment,  and  this  is  not  a  legislative  power. 
It  is  a  judicial  power.  My  friend,  if  he  did  not  challenge  that, 
slurred  it  over  with  the  evident  intention  on  his  part  of  rather 
leaving  it  a  doubtful  proposition. 

In  the  case  of  People  ex  reL  McDonald  v.  Keeler,  which  your 
Sonor  wiU  recall,  was  a  case  in  which  a  habeas  corpus  brought  up 
the  body  of  McDonald,  who  was  committed  for  contempt  by  the 
order  of  the  Assembly,  and  he  came  to  the  Court  of  Appeals,  and 
among  other  things  —  because  it  is  a  very  long  opinion  I  shall 
read  only  an  extract,  written  by  that  master  of  the  law,  Charles  A. 
Sapallo  —  in  speaking  of  the  divisi<m  of  the  powers  of  the  Legis- 
lature, he  says: 

^*  But  notwithstanding  this  general  division  of  powers, 
legislative  in  the  Legislature,  the  judicial  in  the  judiciary 
and  the  executive  in  the  executive,  certain  powers  in  their 
nature  judicial  are  by  the  express  terms  of  the  Constitution 
vested  in  the  Legislature." 

The  power  of  impeachment  is  vested  in  the  Assembly.  Now, 
without  exactly  saying  as  an  affirmative  fact  that  the  power  of 
impeachment  is  judicial,  by  necessary  inference,  from  the  lan- 
guage that  he  used,  he  does  say  that  it  is  so. 

The  Assembly  having  in  addition  to  this  legislative  power 
—  the  legislative  which  rests  in  the  two  houses  —  has  this 
power  of  impeachment  which  rests  in  the  Assembly  alone,  the 
Assembly  having  no  separate  power  of  legislation  whatever.  And 
the  Assembly  having  impeached,  the  Senate,  not  in  any  legisla- 
tive capacity  —  and  that  differentiation  distinguishes  the  Cali- 
fornia case  and  the  Florida  case  that  my  friend  has  cited  —  the 
Assembly  having  impeached,  the  Senate  not  in  any  l^slative 
capacity,  not  exercising  its  power  of  legislation,  but  by  virtue  of 
a  grant  separate  from  that  legislative  power,  sits  with  the  Court 
of  Appeals  in  a  strictly  judicial  capacity  as  a  Court  of  Impeach- 
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meat,  not  as  a  Senate  at  all,  a  court  the  members  of  which  are  re- 
quired to  take  an  oath  other  than,  and  additional  to,  the  one  taken 
as  judge  of  the  Court  of  Appeals  and  senators,  that  they  will 
truly  and  impartially  try  the  impeachment. 

The  learned  counsel  who  preceded  me  has  adverted  to  the  fact 
that  the  senator  members  of  this  Court  receive  compensation  more 
than  the  $1,500  which  is  given  to  them  as  legislators,  which 
demonstrates,  if  anything  further  is  necessary  to  demonstrate^  that 
the  members  of  the  Senate  do  not  sit  in  any  legislative  capacity, 
the  members  of  the  Court  of  Appeals  do  not  sit  as  judges  of  the 
Court  of  Appeals,  but  all  together  they  sit  in  a  Court  of  Impeach- 
ment in  a  strictly  judicial  capacity.  Impeachment  by  the  Assembly 
then,  not  being  a  l^slative  act,  and  its  trial  by  the  Court  of 
Appeals  and  the  Senate  not  being  a  legislative  act,  but  both  being 
judicial,  this  inhibition  of  article  4,  section  4,  "  at  extraordinary 
sessions,"  etc.,  does  not  apply  to,  nor  prevent,  impeachment  pro- 
ceedings being  initiated  by  the  Assembly  at  the  time  of  an  extraor- 
dinary session  of  the  L^slature  called  by  the  Governor  even  if 
such  call  was  for  specified  purposes  and  did  not  include  im- 
peachment 

This  provision  of  the  Constitution  is  in  the  section  defining  the 
duties  and  powers  of  the  Governor.  It  is  entirely  different  and 
apart  from  the  grant  of  legislative  power.  Article  6  is  the  judicial 
article  of  the  Constitution;  article  3,  the  legislative  But  this 
grant  is  in  article  4,  section  4,  and,  after  prescribing  that  the 
Governor  shall  be  Commander  in  Chief  of  the  military  and  naval 
forces  of  the  State,  it  says : 

"  He  shall  have  power  to  convene  the  L^slature  or  the 
Senate  only  on  extraordinary  occasions ;  and  at  extraordinary 
occasions  no  subject  shall  be  acted  upon  except  such  as  the 
Governor  may  recommend  for  consideration." 

Unless  the  limitation  is  found  in  this  language  it  is  found 
nowhere.  There  is  elsewhere  in  the  whole  Constitution  no  word 
that  can  be  held  to  limit  anything  concerning  the  general  grant 
of  the  power  of  impeachment  to  the  Assembly.  No  subject  shall 
be  acted  upon  except  such  as  the  Governor  may  recommend  for 
consideration.    Eecommend  to  whom  ?    Of  necessity  to  the  bodies 
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whom  he  may  thus  call  together  under  the  provisions  of  the  first  of 
the  two  sentences ;  that  is,  the  Legislature  or  the  Senate  only.  The 
Assembly  is  not  mentioned  as  one  that  may  be  convened  in 
extraordinary  session  except  as  a  part  of  the  Legislature.  Becom- 
mend  then  to  whom?  Recommend  to  the  L^slature,  if  that 
is  the  body  that  has  been  called  tc^ther,  or  to  the  Senate,  if  it 
has  been  called  together  alone.  Acted  upon  by  whom?  Of  neces- 
sity the  same  bodies  mentioned  in  the  antecedent  sentence,  the 
Legislature  if  both  bodies  are  assembled,  or  the  iSenate  if  con- 
vened alone.  No  other  result  can  be  reached  from  any  analysis 
of  the  provision  contained  in  the  two  sentences  under  scrutiny. 

Of  course,  your  Honors  sitting  in  the  Court  are  familiar  with 
the  rale  that  a  relative  word  relates  to  the  next  antecedent.  That 
is  a  rule  of  construction.  That  is  a  rule  that  we  studied  from  the 
time  we  first  commenced  to  study  grammar. 

This  language  of  the  Constitution  imperatively  demands  con- 
struction. It  does  not  literally  mean  that  no  member  can  act 
upon,  for  example,  his  own  affairs  while  attending  an  extra- 
ordinary session.  It  must  be  construed  to  mean  that  it  is  a 
public  business  that  cannot  be  acted  upon.  It  is  then  necessary 
to  inquire  what  public  business  may  not  be  acted  upon.  Answering 
this,  it  will  not  do  to  say  that  no  public  business,  because  there 
is  certain  public  business  that  may  surely  without  challenge  be 
done  at  extraordinary  sessions,  and  business  that  is  not  recom- 
mended by  the  Governor. 

Let  us  suppose,  to  illustrate  that,  the  Legislature  being  con- 
vened in  extraordinary  session,  the  Assembly  finds  that  it  has 
been  deprived  by  death  or  resignation  of  its  speaker,  its  clerk 
or  any  officer  whom  it  is  empowered  to  elect.  I  do  not  now 
speak  of  any  officer  within  the  power  of  appointment  of 
the  speaker,  like  a  chairman  of  a  committee.  I  am  speaking  and 
speaking  only  of  these  (^cers  of  the  Assembly  which  the  body 
itself  is  requiied  to  elect. 

Does  my  friend  gravely  contend  that  the  Assembly,  being  to- 
gether, and  finding  that  its  speaker  is  dead  or  has  resigned,  can- 
noty  without  the  gracious  favor  of  Ihe  Governor,  contained  in  a 
message  to  it,  elect  his  successor  or  the  successor  of  the  clerk? 
If  he  does  — 
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Mr.  Marshall. —  (Interrupting)  I  do  not 

Mr.  Brackett —  I  am  gla(i  he  does  not^  because  I  have  a  couple 
of  cases  on  the  subject 

Mr.  Marshall. —  It  is  simplj  a  matter  of  the  organization  of 
the  house. 

Mr.  Brackett — I  am  coming  to  procedure  and  organization 
presently,  my  brother. 

The  President —  Continue  your  address. 

Mr.  Brackett — Precisely  such  an  occasion  arose  when  Mr. 
Speaker  Henry  J.  Raymond  was  so  sick  that  he  was  unable  to 
come  to  an  extraordinary  session  of  the  Assembly,  the  Assembly 
being  called  together  for  the  specific  purpose,  as  I  recall,  of  pass- 
ing the  appropriation  bills,  but  it  does  not  matter  what,  because 
the  election  of  speaker,  or  the  successor  of  the  speaker,  was  not 
mentioned  in  the  call.  Thereupon  the  Assembly,  deeming  it  un- 
necessary to  inquire  of  any  human  being  whether  they  could  elect  a 
successor  to  Mr.  Speaker  Henry  J.  Raymond,  elected  Mr.  Yamum 
as  the  speaker  pro  tempore  for  the  purpose  of  presiding  over  the 
Assembly  imtil  Mr.  Speaker  Raymond  should  be  present 

In  the  year  1905,  in  this  very  room,  when  the  Legislature  was 
called  together  by  Governor  Higgins  for  the  single  and  sole  pur- 
pose of  considering  the  matter  of  the  investigation  into  the  acts 
of  Justice  Hooker,  at  that  session  the  first  thing  done  was  that 
James  S.  Whipple,  the  clerk  of  the  Senate,  resigned.  Thereupon 
Lafayette  B.  Gleason  was  elected  to  the  position  of  clerk,  and 
that  without  recommendation  on  the  part  of  the  Governor  at  all. 

Other  illustrations  will  occur  to  anybody  at  all  familiar  with 
legislative  life. 

If  the  Assembly  desired  to  change  its  standing  committees  at 
such  special  session,  there  can  be  no  doubt  that  it  could  do  so 
without  any  recommendation  from  the  Governor.  If  it  desired 
to  create  a  new  standing  committee  or  in  any  way  amend  its  rules 
it  could  do  the  same.  To  sum  it  up,  there  are  many  thin^  that 
the  Assembly  can  do  alone  that  do  not  involve  legislation  that 
must  be  passed  on  by  both  houses^  which  it  can  do  at  any  time 
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that  it  is  together,  without  any  reoommendation  from  the  Goveir- 
nor,  and  in  spite  of  any  reoommendation  from  the  Gk>yemor. 

There  is^  then,  some  public  business  that  the  Assembly,  as  an 
Assembly,  in  its  own  proper  body  may  do  during  an  extraordinary 
session,  without  a  reoommendation  from  the  Governor.  And  this 
illustrates  and  enforces  and  clinches  the  proposition  which  I  made 
before  that  it  is  necessary  to  construe  this  language  of  the  Con- 
stitution. 

And  where,  in  such  construction,  is  the  dividing  line  between 
whai  it  may  do  and  what  it  may  not  dot  It  is  necessary  for 
us  to  fix  that  line  somewhere.  It  is  not  fixed  by  the  language  of 
the  Constitution  itself.  It  must  be  done  by  construction,  and 
there  is  no  other  line  of  demarcation  known  to  man,  and  the  in- 
genuity of  all  this  great  Court  can  find  no  other  line  than  the  one 
drawn  between  legislative  business,  as  such,  and  the  business 
strictly  of  the  Assembly,  as  a  separate  body ;  and  every  one  of  us 
can  searoh  in  vain  for  any  other  logical  or  natural  line  of 
demaroation,  between  what  may  and  what  may  not  be  done  by  the 
Assembly,  without  recommendation  by  the  Governor. 

Whatever  shall  be  said  as  to  whether  impeachment  by  the  As- 
sembly is  a  judicial  or  political  act,  no  one  can  ever  claim  it  is  a 
legislative  one.  Lexicographers'  definitions  as  to  what  are  legisla- 
tive acts  are  entirely  conclusive  on  the  subject.  Not  being  a  legisla- 
tive act  it  is  not  prohibited  at  any  time  the  Assembly  takes  up 
the  subject 

It  is  the  right  of  the  Governor  to  specify  what  legislation  shall 
be  considered  at  an  extraordinary  session.  The  Constitution  so 
prescribes.  The  Legislature  at  its  regular  session  must  complete 
such  general  legislation  as  it  cares  to  initiate.  Thereafter,  the 
Governor  alone  shall  prescribe  what  legislation  shall  be  considered 
at  any  extraordinary  session,  but  this  limitation  is  only  as  to 
legislation*  The  word  '^  subject "  in  this  limitation,  section  4, 
article  4  —  the  thing  that  may  not  be  acted  upon  unless  —  means 
'^subject  of  legislation,"  and  can  mean  nothing  else;  and,  so 
meaning,  there  is  no  constitutional  restriction  upon  impeachment 
proceedings  at  a  special  session,  if  they  are  needed  in  the  pro- 
tection of  the  State  or  its  dignity. 
The  article  in  which  this  clause  is  placed,  as  I  said  before,  is 
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the  one  granting  powers  to  the  Qovemor.  The  language  and  its 
context  make  this  a  natural  and  logical  rendering  of  the  pro- 
vision, and  it  is  complete  justification  for  instituting  and  com- 
pleting impeachment  proceedings,  if  the  facts  called  to  the  atten- 
tion of  the  Assembly  are  deemed  to  require  such  action. 

In  the  recent  application  made  by  some  one  on  behalf  of  the 
Governor  —  although  afterwards  disavowed  by  him  —  which  in- 
volved the  power  of  this  defendant  to  issue  a  pardon  after  articles 
of  impeachment  had  been  delivered  to  the  Senate,  Judge  Has- 
brouck,  who  as  a  practitioner  at  the  bar  had  large  experience  in 
the  public  service,  having  been  an  assemblyman,  and  later  First 
Deputy  Attorney  General,  held  that  the  Assembly  had  the  power 
of  impeachment  at  all  times ;  that  it  was  not  shorn  of  such  power 
because  the  Governor  had  called  an  extraordinary  session  of  the 
Legislature;  that  from  the  time  the  articles  were  signed,  the  offi- 
cial functions  of  the  defendant  were  suspended  and  devolved 
upon  the  Lieutenant  Governor,  and  that,  after  the  presentment  of 
such  articles,  the  defendant  could  not  issue  a  pardon  or  do  any 
other  act  as  Governor.  This  opinion  of  the  justice  is  powerful 
and  convincing. 

There  is  another  ground  which  was  elaborated  by  the  learned 
Attorney  General  of  the  State,  and  which  requires  but  a  single 
step  further  in  order  completely  and  entirely  to  justify  the  power 
of  impeachment  at  a  special  session  of  the  Legislature,  and  that 
is  this: 

The  Governor  in  calling  the  Legislature  together,  used  this  lan- 
guage —  I  will  not  say  this  was  in  the  proclamation  or  the  mes- 
sage, because  it  is  not  of  consequence ;  it  is  in  one  — 

"  Let  me,  therefore,  renew  my  former  recommendations, 
reiterate  all  that  I  have  previously  said,  and  again  sincerely 
and  earnestly  urge  the  Legislature  to  pass  a  direct  primaiy 
bill  that  shall  provide,"  etc. 

The  opinion  of  the  Attorney  General  was  rendered  to  the 
effect  that  the  question  of  amending  the  election  law  having 
been  submitted  to  the  Legislature,  that,  therefore,  it  was  com- 
petent for  the  Assembly  and  the  Senate  to  add  to  the  powers  of  a 
joint  committee,  theretofore  in  existence,  by  giving  it  power  to 
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inveBtigate  frauds  upon  the  election  law  committed  at  the  last 
election. 

This  construction  is  upheld  bj  the  language  of  the  court  in 
People  V.  Eeeler,  referred  to  before,  where  Judge  Rapallo  says: 

'^  In  manj  cases  it  may  be  indispensable  to  intelligent  and 
effectual  legislation  to  ascertain  the  facts  which  are  claimed 
to  give  rise  to  the  necessity  for  such  l^islation  and  the 
remedy  required/' 

So,  when  the  gubernatorial  recommendation  mentioned  the 
amendment  of  the  election  law  as  a  thing  to  be  considered  at  the 
extraordinary  session,  it  gave  to  that  body  the  right  to  legislate 
on  the  subject  To  legislate  intelligently  and  effectually  the  two 
houses  had  the  right,  and  very  likely  it  was  their  duty,  to  in- 
vestigate. To  investigate,  a  committee  was  the  only  practicable 
means.  When,  therefore,  the  Legislature  invested  the  Frawley 
committee,  already  being  in  existence  for  some  purpose,  with  the 
power  to  investigate  as  to  the  election  law,  it  was  proceeding 
strictly  within  the  lines  of  the  message  calling  the  Legislature 
together. 

The  case  of  the  People  v.  Eeeler,  already  cited,  holds  in  the 
broadest  terms  the  right  of  a  legislative  committee  to  investigate 
for  legislative  purposes,  and  in  pursuing  such  purpose,  to  com- 
pel the  attendance  of  witnesses  and  to  punish  for  contempt  The 
Supreme  Court  recognized  the  same  power  if  the  resolution  for 
the  investigation  avowed  a  purpose  to  impeach  a  secretary.  It 
was  the  case  of  Kilboum  against  Thompson,  an  action  for  false 
imprisonment^  Thompson,  the  sergeant  at  arms,  having  arrested 
EUboum  for  contempt  The  court  held  they  had  a  right  to  in- 
vestigate if  the  preamble  of  the  resolution  avowed  that  the  purpose 
was  the  impeachment  of  a  secretary.  To  the  same  effect  is  the 
case  of  the  People  v.  Sharp  and  the  case  of  People  v.  Milliken. 

Having  the  power  to  legislate  in  the  way  of  amendment  to  the 
election  law,  and  having  thus  the  power  to  investigate  for  the 
purpose  of  enabling  it  to  l^islate  intelligently  in  the  course  of 
its  investigation,  the  joint  committee  uncovers  a  series  of  crimes 
committed  by  the  Executive  while  a  candidate  and  Qovemor-elect, 
the  most  unique  in  detail  ever  spread  upon  record. 
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Having  properly  discovered  these  crimes  by  this  investigation 
authorized  at  the  extraordinary  session^  it  was  the  plain  duty,  as  it 
was  the  right,  of  the  Assembly  at  once  to  institute  impeachment 
proceedings  against  the  guilty  official.  If  impeachment  proceed- 
ings are  not  legislative  in  their  character,  then  they  are  not 
prohibited  at  the  extraordinary  session. 

If,  by  any  circuity  of  reasoning  they  are  held  legislative  pro- 
ceedmgs,  then  thejr  are  strictly  within  the  gubernatorial  power  of 
recommendation  to  the  Legislature  before  quoted,  as  devising 
methods  effectually  to  prevent  fraud  on  the  election  law. 

I  want  to  submit,  not  as  a  matter  of  merriment,  but  in  all  sin- 
cerity, and  in  all  solemnity,  that  there  has  been  no  proceeding  taken 
in  this  State  in  a  quarter  of  a  century  or  more  that  will  more  tend 
to  prevent  fraud  upon  the  election  laws  than  this  impeachment 
being  prosecuted  here  today. 

It  is  argued  further  by  the  learned  counsel  that  it  must  be 
shown  that  notice  was  sent  to  every  member  of  the  Assembly  that 
the  impeachment  of  the  Governor  was  to  be  considered  before  the 
proceedings  were  taken  up  in  that  body,  in  order  to  be  regularly 
here,  and  that  the  question  may  be  here  examined.  I  deny  the 
clainu 

Aside  from  the  question  of  the  jurisdiction  of  the  Assembly, 
the  resolution  of  impeachment  and  the  circumstances  under  which 
it  was  adopted  may  not  be  inquired  into  here.  The  resolution  is 
here.  The  adoption  in  the  Assembly  is  attested  by  the  journal  of 
that  body.  Its  receipt  by  the  Senate,  as  well  as  the  receipt  of 
the  articles  of  impeachment  adopted  by  the  Assembly,  are  at- 
tested by  the  Senate  Journal. 

The  journals  are  final  and  conclusive  evidence  of  the  facts 
stated.  The  Court  cannot  go  back  of  them  to  examine  into  the 
circumstances  nor  the  motive  of  the  adoption  of  either  of  them. 
The  proceedings  are  duly  proven  by  the  respective  journals,  the 
last  word  on  the  subject  that  may  be  considered.  The  certificate 
of  the  presiding  c^cer  of  the  Assembly,  that  the  resolution  of 
impeachment  was  duly  passed,  and  that  the  articles  of  impeach- 
ment were  duly  adopted,  on  file  with  the  clerk  of  the  Senate 
here,  are  before  this  Court  and  proper  in  form;  and  they  are 
conclusive  evidence  of  the  adoption  of  the  articles  and  of  the 
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resolution,  and  this  Court  may  not  go  behind  such  certificate  if 
it  is  regular  in  form;  and  it  is  regular  in  form. 

If  there  were  any  defects  in  the  certificate  to  the  artidesy  or 
to  the  resolution  of  impeachment,  then  it  would  be  permissible 
for  the  Court  to  go  to  the  Journal  of  the  Assembly,  but  inasmuch 
as  that  journal  shows  the  proper  adoption  of  the  resolution  of 
impeachment,  and  also  the  adoption  of  the  articles  of  impeach- 
ment, precisely  as  does  the  certificate,  the  same  result  obtains. 

The  ultimate  to  which  this  Court  can  go  is  to  the  Assembly 
Journal,  which  is  conclusive.  That  was  held  in  People  against 
Commissioners^  in  34  N.  Y.,  and  Rumsey  against  Railroad,  in 
180  N.  Y. 

There  has  been  much  said  on  the  part  of  the  defendant  as  to  the 
jurisdiction  of  the  Assembly  to  adopt  either  impeachment  or  the 
articles  thereof  at  an  extraordinary  session  of  the  Legislature,  but 
we  hare  before  seen  the  grant  of  jurisdiction  in  the  broadest 
terms,  and  jurisdiction  being  granted  by  the  language  that 
the  Assembly  shall  have  the  power  to  impeach  by  a  vote  of  the 
majority  of  all  the  members  elected,  jurisdiction  of  treating 
the  subject  matter  of  impeachment  is  then  plenary.  It  is  granted 
in  the  utmost  to  the  Assemblv.  It  there  rests  and  unless  this 
jurisdiction  is  limited  by  some  other  provision  of  the  Constitu- 
tion, the  discussion  is  over. 

Given  this  fact  of  jurisdiction  of  the  subject  matter,  there 
being  no  question  of  the  jurisdiction  of  the  defendant's  person, 
unless  there  is  elsewhere  in  the  instrument  some  limitation  in  the 
Constitution  itself,  some  limitation  of  rules  of  procedure  (and 
aside  from  jurisdiction  all  else  is  procedure),  the  power  of 
impeachment  is  unlimited,  to  be  exercised  by  the  Assembly  in  its 
own  way.  The  way  that  the  body  shall  get  together,  the  place 
where,  or  the  time  when,  the  notice  that  is  required  to  be  given 
of  the  meeting,  if  any,  the  rules  under  which  it  shall  work  —  all 
these  things  are  procedure,  pure  and  simple,  and  nothing  else. 

And  of  all  these  the  Assembly  is  the  sole  and  only  judge,  for 
by  article  3,  section  10,  '^each  house  shall  determine  the  rules 
of  its  own  proceedings,  and  be  the  judge  of  the  elections,  returns 
and  qualifications  of  its  own  members;  shall  choose  its  own  offi* 
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Can  this  Court  go  into  the  procedure  or  the  motives  by  which 
or  for  which  the  articles  were  adopted?  The  Supreme  Court  is 
given  jurisdiction  by  section  1  of  the  same  article,  in  no  broader 
terms  than  is  this  power  of  impeachment  given  to  the  Assembly. 
^'  The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  in  equity." 

Suppose  there  had  been  no  rules  of  procedure  prescribed  by  the 
Legislature,  or  authority  to  the  court  to  prescribe  rules  of  pro- 
cedure, and  there  had  been  no  Code  of  Civil  Procedure  or  of 
Criminal  Procedure,  would  it  still  be  said  that  the  Supreme 
Court  would  not  have  power  to  go  ahead  under  this  general  grant 
and  organize  itself  in  its  own  way,  and  exercise  its  jurisdiction! 

The  power  to  impeach  in  the  Assembly  is  just  as  broad  as  the 
grant  of  general  jurisdiction,  both  in  law  and  in  equity,  given  to 
the  Supreme  Court 

There  have  been  provided  for  the  Assembly  neither  statute 
directions  nor  rules,  as  to  its  procedure  in  the  adoption  of  the 
resolution  of  impeachment,  nor  the  proceedings  prior  thereto.  It 
may  and  must  proceed  in  its  own  way  under  this  broad  grant  of 
power.  Its  certificate  is  here  that  it  has  proceeded,  and  that  the 
result  is  the  resolution  of  impeachment  and  the  articles.  As  we 
have  seen,  this  certificate  is  the  best  and  highest  evidence  of 
the  result  of  the  Assembly's  work,  back  of  which  we  cannot  go. 

When  it  comes,  then,  that  there  is  here  presented  a  challenge 
of  the  jurisdiction  of  the  Assembly  to  adopt  a  resolution,  or 
articles  of  impeachment,  at  an  extraordinary  session  of  the  Legis- 
lature, that  challenge  is  met  by  profert  of  the  grant  of  power  in 
the  Constitution;  and  nothing  that  can  be  said  outside  of  the 
Constitution  can  lessen  the  completeness  of  the  answer  to  such 
challenge  of  power. 

Having  the  power,  the  Assembly  has  acted  by  some  method  of 
procedure.  Here  is  its  certified  result.  Its  jurisdiction  is  success- 
fully defended  by  reading  its  grant  of  power;  its  procedure,  or  the 
result  of  its  procedure,  we  may  not  challenge. 

In  the  presentation  of  an  argument  in  the  proceeding  before 
Mr.  Justice  Hasbrouck,  to  which  I  have  before  adverted,  the  very 
learned,  venerable  Judge  and  General  Benjamin  F.  Tracy  con- 
ceded and  not  only  conceded,  but  claimed  and  argued,  that  the 
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Assembly  has  this  power  of  impeachment,  but  to  be  exercised  only 
at  a  regular  session. 

The  argument  concedes  too  much.  If  the  Assembly  has  the 
power  of  impeachment  one  moment  of  time  in  all  the  year^  it  has 
it  and  may  exercise  it  at  any  moment  in  all  the  year,  unless  there 
is  somewhere  else  in  the  Constitution  a  limitation.  The  fact 
that  the  Governor  has  called  an  extraordinary  session  of  the  Legisr 
lature,  or  of  the  Senate,  does  not  and  cannot  take  this  j.uiisdiction 
away.  There  is  no  preference  in  the  Constitution  of  one  time 
over  another.  Unless  the  Constitution  itself  forbids  the  exercise 
of  such  power  of  impeachment  during  some  particular  portion  of 
the  time,  unless  it  has  formulated  some  rules  of  procedure,  or 
authorized  some  person  or  body,  other  than  the  Assembly,  to  do 
so,  theoQ  it  rests  that  at  any  time  and  at  all  times,  under  such  rules 
of  procedure  as  it  sees  fit  to  use,  the  Assembly  may  proceed  to 
the  exercise  of  its  unlimited  power  of  impeachment  granted  by 
section  13  of  article  6,  the  jurisdiction  to  impeach  being  al- 
ways in  the  Assembly,  whether  it  be  in  general  session  or  extraor- 
dinary session. 

That  being  so,  every  member  of  the  L^islature  is  in  law  bound 
to  know  that  the  subject  might  come  up  at  any  time  when  tiie 
members  of  the  Legislature  were  together. 

In  extraordinary  sessions,  to  the  subjects  recommended  by  the 
Qovemor,  the  law  adds  always,  in  effect,  the  subject  of  the  im- 
peachment of  any  (^^r.  The  law  adds  them  because  by  the 
Constitution  the  power  to  impeach  is  always  there,  at  regular 
and  at  extraordinary  sessions,  and  is  liable  to  be  exercised  at  any 
time  when  the  Assembly  is  convened. 

If  this  be  so,  no  notice  was  required  to  be  given  to  any  member 
that  the  subject  of  impeachment  would  be  taken  up,  any  more 
than  notice  is  required  that  some  particular  matter  of  legislation 
will  be  taken  up  at  any  regular  session. 

In  the  case  in  California,  from  which  my  friend  read  at  such 
length,  it  was  held,  in  a  long  opinion,  that  the  authorily  to  pass  a 
constitutianal  amendment  at  a  special  session  was  a  legislative  act, 
and  therefore  could  not  be  done  at  a  special  session  without  the 
recommendation  of  the  Governor.  Of  course  it  is  a  legislative 
act 
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You  who  are  members  of  the  Senate  know  that  there  is  no  step 
in  the  progress  of  a  joint  resolution  proposing  to  amend  the  Con- 
stitution that  is  not  also  taken  in  the  passage  of  a  bill.  There  is 
no  step  taken  in  the  passage  of  a  bill  that  is  not  taken  in  the 
passage  of  a  constitutional  ameai<lment  It  is  strictly  and  entirely 
a  legislative  act  in  the  power  granted  by  the  Constitution,  and 
that  differentiates  the  case  in  180  California  from  the  case  at  bar; 
and  it  makes  the  GSd,  I  think  it  is,  of  California,  the  str(mgest 
precedent  on  the  subject  With  respect  to  the  Florida  case,  all 
I  need  to  say,  is  that  the  single  question  decided,  and  your  Honors 
may  search  the  opinion  from  beginning  to  end^  is  that  when,  a 
quorum  of  the  Senate  was  not  present,  tiie  articles  of  impeach- 
ment could  not  be  presented.  The  impeachment  was  declared 
illegal  for  that  single  and  sole  reason,  simply  that,  when  eight 
members  of  the  Senate  were  present,  not  being  a  majority  of  the 
complete  numher  required  by  the  Constitution,  that  those  eight 
members  could  not  receive  the  articles  of  impeachment,  and  for 
that  reason  they  never  had  been  properly  preferred. 

That  does  not  exist  here  for  two  reasons.  First  a  majority  of 
the  Senate  were  here  when  the  articles  were  received  and  the 
journal  so  says;  and  that  is  conclusive  on  the  subject.  But  the 
complete  and  perfect  further  answer  is  that,  in  this  case,  the 
articles  of  impeachment  do  not  have  to  be  presented  to  the  Senate 
at  all. 

Under  the  statute,  the  articles  of  impeachment  when  adopted 
by  the  Assembly  are  delivered  to  the  President  of  the  Senate, 
and  that  answers  the  very  learned  inquiry  upon  which  my  friend 
planted  himself  with  such  comfort  to  himself,  that  there  was  no 
way  that  the  Senate  could  get  together  to  receive  the  articles  in 
case  they  were  adopted  by  the  Assembly.  He  asked,  conceding 
the  proposition  that  the  Assembly  did  have  the  power  to  get  to- 
gether and  adopt  the  articles,  what  good  would  it  do,  because 
they  would  not  be  presented  to  the  Senata 

The  Assembly,  being  in  session,  adopting  the  articles,  can  send 
to  the  President  of  the  Senate,  wherever  he  may  be,  and  present 
the  articles  to  him  under  that  provision  of  the  statute  which  says 
they  shall  be  delivered,  not  to  the  Senate,  but  to  the  President  of 


TBIAL  OF  WILLIAM  SULZEB  205 

the  Seaate ;  and  thereupon  it  beoomes  the  dnty  of  the  President 
of  the  Senate,  not  having  any  relation  at  all  to  the  body  itself, 
whenever  and  wherever  the  articles  were  presented  to  him,  the 
statute  puts  upon  him  the  duty  of  giving  notice  to  the  members 
of  the  Court  and  calling  together,  not  the  Senate  at  all  —  because 
if  the  iSenate  had  not  been  in  session  a  minute  of  time  since  it  ad- 
journed at  the  close  of  the  r^ular  meeting  the  situation  would  be 
the  same  —  not  the  Senate,  but  the  members  of  the  Court  of  Im- 
peachment for  the  purpose  of  trying  the  articles  thus  adopted. 

Mr.  Parker. —  If  the  Presiding  Judge  of  the  Court  please,  we 
would  like  to  know,  if  we  can,  how  much  longer  the  counsel  for 
the  respondent  will  take  on  their  side,  in  reply,  on  account  of  our 
witnesses. 

The  President —  Who  is  to  reply  ? 

Mr.  Marshall.  —  I  shall  take  only  a  few  minutes  for  reply. 

Mr.  Parker. —  Would  counsel  mind  stating  whether  they  pro- 
pose to  present  any  other  point  for  discussion  ? 

Mr.  Marshall. —  In  connection  with  this  proposition  ? 

Mr.  Parker. —  In  any  other  point. 

Mr.  Marshall. —  You  mean  on  the  question  we  now  have  be- 
fore US? 

Mr.  Parker. —  No,  aside  from  this  question. 

Mr.  MarshalL — I  recognize  no  other  question  than  that  of 
jurisdiction.  That  is  all  we  now  have  before  us.  That  is  the 
only  matter  that  I  can  contemplate  as  being  within  the  realm  of 
discussion. 

Mr.  Parker. — ^Assuming  it  to  be  possible  that  the  decision 
might  be  against  you. 

Mr.  Marshall. —  I  cannot  assume  that. 

The  President. —  The  best  way  is  to  proceed  in  the  regular 
order.    Who  replies  for  the  respondent  I 
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Mr.  Marshall. —  Maj  it  please  the  Court:  I  shall  make  only  a 
few  discursive  remarks  in  reply  to  some  of  the  arguments  pre- 
sented by  our  opponents. 

It  is  claimed  that  the  Legislature  has  absolute  power.  Now, 
that  certainly  cannot  be  true.  There  are  limitations  and  restric- 
tions in  the  Constitution  upon  the  power  of  the  Legislature.  The 
legislative  power  is  vested  in  the  Senate  and  Assembly,  but  that 
power  can  be  exercised  only  when  the  Legislature,  the  two  houses, 
come  together,  and  subject  to  the  numerous  limitations  and  con- 
ditions which  are  contained  in  the  Constitution.  It  can  legislate 
at  an  extraordinary  session  only  when  the  Governor  recommends 
legislation  on  designated  subjects,  and  then  only  on  the  subjects 
designated.  So  that  the  contention  of  our  friend  is  too  broad  and 
loses  sight  entirely  of  the  express  terms  of  the  Constitution. 

It  is  further  argued  that  the  Constitution  provides  that  the 
Assembly  shall  have  the  power  of  impeachment,  and  that  is 
asserted  to  be  a  broad  plenary  power.  The  diflaculty  with  this 
argument  is  that  it  overlooks  the  fact  that  the  clause  quoted  is 
one  clause  out  of  many  which  relate  to  the  subject,  and  we  must 
read  together  all  those  clauses. 

The  Assembly  has  the  power  of  impeachment,  but  the  Assembly 
has  only  that  power  of  impeachment  provided  it  complies  with  the 
other  provisions  of  the  Constitution.  The  Constitution  should  be 
read  as  though  in  one  clause  it  provided  that  the  Assembly  has  the 
power  at  any  regular  session  to  impeach,  but  that  at  extraordinary 
sessions  the  subject  of  impeachment  shall  not  be  acted  upon  except 
when  it  is  called  to  the  attention  of  the  Assembly  by  the  Governor 
with  a  recommendation  by  him  that  action  be  taken. 

Very  frankly  Senator  Brackett  says,  and  I  honor  him  for  his 
frankness,  that  the  true  logic  of  our  opponents'  position  is,  that 
the  Assembly,  having  the  power  to  impeach,  can  convene  itself 
for  the  purpose  of  exercising  that  power.  If  the  Assembly 
has  the  power  of  convening  itself,  then  that  Pandora  box  of  evils, 
which  I  have  tried  to  describe  in  my  argument,  is  opened.  Be- 
cause, in  such  a  case  where  is  the  limit  to  be  fixed  ?  What  will  be 
the  consequence  of  a  recognition  of  the  proposition  that  a  self- 
convened  Assembly  may  perform  so  tremendous  an  act  as  that  of 
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impeachzneoit,  without  any  regulation  of  any  kind,  without  notice, 
without  r^ard  as  to  how  the  assemblymen  are  to  be  brought  to- 
gether, or  who  is  to  bring  them  together?  All  such  action  would 
be  in  contraveution  of  the  history  of  parliamentary  bodies  and 
their  uniform  practice  since  parliamentary  bodies  began. 

I  again  call  attention  to  the  provision  of  the  Alabama  Con- 
stitution which  sought  to  deal  with  this  very  subject  and  which 
made  adequate  provision  for  just  such  a  contingency  as  that  which 
is  here  presented.  The  absence  of  a  similar  provision  in  our 
Constitution  is  the  strongest  possible  argument  in  favor  of  our 
contention. 

Judge  Parker  says  that  when  there  is  a  grant  of  power  there 
go  with  it  all  the  lesser  powers  to  make  the  greater  power  effect- 
ual, and  he  argues  therefrom  that  the  power  of  impeachment, 
having  been  conferred,  may  be  exercised  at  any  time  and 
in  any  place  by  the  Assembly.  The  difficulty  with  the  argument 
is  that  it  overlooks  the  qualification  which  has  been  imposed  upon 
its  underlying  proposition  almost  since  the  first  formulation  of 
that  principle,  namely,  that  if  a  power  is  granted  and  a  specific 
method  is  provided  for  the  exercise  of  that  power,  or  limitations 
are  placed  upon  the  exercise  of  that  power,  those  limitations  and 
methods  of  exercising  it  are  exclusive  and  the  implication  of  any 
powers  different  from  those  expressed,  is  not  warranted  because 
expressed  powers  necessarily  must  control.  There  can  be  no 
implication  as  against  an  expressed  provision. 

Judge  Parker  also  gave  a  long  illustration  to  prove  how  impor- 
tant it  is  that  this  power  of  impeachment  shall  be  exercisable 
at  all  times,  at  any  hour.  He  showed  that  $50,000,000  had  been 
devoted  by  the  State  to  the  highway  fund,  and  he  asserted  that  it 
would  be  possible  for  contractors  in  conjunction  with  public 
c^ials  to  loot  the  State  and  rob  it  of  that  fund ;  and  that  there- 
fore the  right  of  the  Assembly  to  impeach  at  a  self -convened  ses- 
sion should  exist,  in  order  to  prevent  such  a  catastrophe.  Has 
the  possibility  occurred  to  my  friend  that  the  power  of  im- 
peachment might  be  exercised  by  a  self-convened  Assembly 
for  the  very  purpose  of  enabling  these  looters,  fraudulent 
contractors  and  dishonest  officials  to  carry  out  their  original  pur- 
poses by  impeaching  an  honest  Governor  who  stands  as  an  obstacle 
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in  their  path,  in  order  that  they  may  without  hindrance  plunge 
their  hands  deep  into  the  public  treasury?  It  has  been  charged 
that  there  has  been  an  impeachment  of  that  kind  in  this  State,  for 
the  very  purpose  of  aiding  in  the  consumation  of  such  a  purpose. 
It  is  said,  suppose  the  Governor  is  guilty  of  treason  between 
two  legislative  sessions,  what  can  be  done  then?  The  answer  is 
a  very  simple  one.  If  he  should  lead  the  militia  of  this  State 
against  Massachusetts,  as  has  been  suggested;  if  he  should  try 
to  seize  the  Supreme  Court  of  the  State  —  those  would  be  trea- 
sonable acts  —  all  that  any  citizen  would  have  to  do  would  be  to 
go  to  the  district  attorney  of  Albany  county,  calling  his  attention 
to  section  2380  of  the  Penal  Code,  and  the  offending  Governor 
would  be  at  once  placed  where  he  belongs.  He  would  be  indicted, 
prosecuted,  and  proceeded  against  under  the  Penal  Law  of  the 
State. 

Mr.  Brackett — May  I  have  permission  to  ask  a  single 
question  ? 

The  President —  You  will  have  to  ask  that  privilege  of  your 
opponent. 

Mr.  Brackett. —  With  the  consent  of  counseL 

Mr.  Marshall. —  I  will  permit  any  question  counsel  desires. 

Mr.  Brackett — Suppose  he  pleaded  guilty  to  a  charge  and 
then  pardoned  himself.     What  happens? 

Mr.  Marshall. —  He  could  not  pardon  himself. 

Mr.  Brackett—  Why  not  ? 

Mr.  Marshall. —  Having  pleaded  guilty  to  the  charge,  he  would 
thereupon  stand  convicted,  and  conviction,  ipso  facto,  removes  him 
from  office.  Besides,  if  the  counsel  is  familiar  with  the  Consti- 
tution, he  would  know  —  I  have  read  it  to  him  this  afternoon,  but 
perhaps  he  did  not  listen  to  my  argument  —  that  there  cannot  be 
a  pardon  for  treason. 

Mr.  Brackett — A  lesser  crime  than  treason. 

Mr.  Marshall. —  You  are  answered,  aren't  you  ? 

Mr.  Brackett. —  No. 
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Mr.  Marahall. —  Nor  could  he  pardon  himself  for  any  crime,  as 
I  have  already  shown  by  reference  to  the  constitutional  provisions 
defining  the  pardoning  power. 

Opposing  counsel  further  say  that  this  constitutional  provision 
declaring  that  no  subject  may  be  acted  upon  except  such  as  is 
recommended  by  the  Gbvemor,  refers  to  legislative  acts.  I  would 
like  to  know  where  my  friends  get  that  idea.  When  the  Constitu- 
tion declares  that  no  subject  shall  be  acted  upon  that,  according  to 
my  understanding,  includes  legislative,  judicial,  executive  acts, 
acts  of  every  character.  If  my  friends  were  correct,  how  in  the 
world  would  they  phrase  such  a  provision  if  they  desired  to  exclude 
anything  besides  legislative  acts?  How  could  the  Constitution 
have  been  framed  to  have  excluded  impeachment  if  it  was  neces- 
sary to  do  that  in  order  to  cover  that  as  one  of  the  subjects  which 
could  not  be  acted  upon  f  Because  they  say  it  must  be  shown  af- 
firmatively what  subjects  shall  not  be  acted  upon.  According  to 
their  contention,  our  Constitution  would  soon  grow  into  the  dimen- 
sionB  of  a  Throop  code.  It  would  be  converted  into  a  catalog  of 
the  various  subjects  which  are  or  are  not  to  be  considered  at 
an  extraordinary  session.  It  would  then  read  that  at  an  extra- 
ordinary session  no  subject  shall  be  acted  upon,  including  matters 
of  legislation,  appointments,  elections,  impeachments,  and  judicial 
action  of  every  kind.  That  cannot  be  such  a  constitution  as  my 
friends  would  phrase.  I  do  not  believe  that  if  they  were  members 
of  a  constitutional  convention,  they  would  do  otherwise  than  to  use 
the  very  words  now  contained  in  our  Constitution,  namely,  "no 
subject  shall  be  acted  upon,"  since  they  include  all  the  subjects 
to  which  we  have  referred. 

ITow,  they  say,  what  is  the  reason  for  this  provision  as  I  have 
construed  it  ?  The  reason  is  very  clear,  as  the  authorities  show. 
An  impeachment  is  a  lengthy  proceeding.  The  preliminaries  to 
impeachment  should  be  carefully  considered.  Thought  takes 
tima  The  purpose  of  the  Constitution  makers  was  that  the  State 
should  not  be  distracted  by  having  special  sessions  of  long  dura- 
tion, which  would  involve  great  expense  to  the  State,  and  would 
be  apt  to  arouse  bitterness  and  conflict  among  our  citizens. 
Therefore,  it  was  very  wisely  considered  that  it  is  only  under  the 
most  exceptional  circumstances  that  an  extraordinary  session 
should  be  called,  and  the  sole  judge  as  to  the  desirability  or 
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propriety  of  such  a  session  is  the  Governor.  That  power  rests  in 
him  alone.  But  mj  friends  say  that  that  power  also  rests  in  the 
Assembly  because  in  a  case  of  impeachment  its  members  may 
call  themselves  together  at  any  tima  There  ia  no  warrant  in  the 
Constitution  for  such  a  contention.  They  say  the  Legislature  is 
to  be  called  together.  That  means  both  houses.  But  what  about 
the  Senate  being  called  alone.?  What  subjects  can  it  act  upon? 
It  certainly  cannot  deal  with  legislative  subjects.  It  necessarily 
is  confined  to  dealing  with  matters  of  appointment,  if  it  is  called 
alone  in  extraordinary  session.  That  is  a  perfect  demonstration 
of  the  fact  that  the  provision  of  the  Constitution  that  we  are  now 
dealing  with  it  not  limited  to  legislative  subjects,  but  it  a  broad 
limitation  of  power  which  deals  not  only  with  matters  of  legis- 
lation but  with  all  subjects  which  can  come  before  the  Legisla- 
ture or  either  of  its  houses.  In  dealing  with  this  subject,  I 
desire  to  add  to  my  argument  this  statement: 

The  established  rule  of  construction,  that  where  the  means  by 
which  a  power  granted  shall  be  exercised  are  specified,  no  other 
or  different  means  for  the  exercise  of  such  power  can  be  applied, 
even  though  considered  more  convenient  or  effective,  than  the 
means  given,  if  given  effect,  necessarily  confines  the  sessions  of 
Senate  and  Assembly  to  the  times  enumerated  in  the  Constitution. 

It  may  be  argued,  however,  that  the  Assembly  and  the  Senate 
when  proceeding  upon  an  impeachment  before  trial  do  not  act 
as  the  Legislature  for  the  reason  that  a  legislative  function  is  not 
being  performed. 

Assuming  that  an  impeachment  is  a  judicial  and  not  a  legis- 
lative act,  the  contention  that  the  Assembly  and  Senate  are  not 
the  Legislature  when  proceeding  upon  an  impeachment  is  equiva- 
lent to  saying  that  when  the  Senate  and  Assembly  are  exercising 
a  judicial  function,  or  a  function  not  legislative,  they  are  no  longer 
to  be  caUed  by  the  term  or  name  "  The  Legislature,"  but  are  then 
bodies  of  a  new  and  distinct  character.  In  other  words,  at  times 
the  Senate  and  Assembly  are  not  "  the  Legislature." 

This  confusion  of  terms  has  arisen  because  the  name  which  the 
framers  of  the  Constitution  applied  to  the  two  houses  is  descrip- 
tive of  one  class  of  functions  exercised  by  them.  The  term 
"  Legislature "  is  a  convenient  and  arbitrary  name  applied  to 
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the  Senate  and  Assembly^  the  same  aa  the  name  ^^  Farliament " 
IB  applied  to  the  king^  the  House  of  Lords  and  the  House  of 
Commons,  or  the  name  *'  Congress  "  to  the  Senate  and  House  of 
Bepresentatives. 

The  Senate  and  Assembly,  at  all  times,  are  the  Legislature  of 
the  State  of  New  York  and  each  house  is  a  part  of  the  Legislature 
of  the  State  without  regard  to  the  functions  being  performed.  So 
Uiat  in  this  case  the  very  learned  argument  of  Judge  Parker 
would  fall  to  the  ground  if  it  happened  that  in  our  Constitution 
the  Legislature  were  termed  the  Congress  or  were  termed  Parlia- 
ment or  were  given  some  other  name  than  the  Legislature.  This 
word  ^'  Legislature  "  is  merely; an  arbitrary  name  given  to  the  two 
houses  and  is  not  intended  to  confound  the  meaning  of  this  pro- 
vision in  section  4  of  article  4  of  the  Constitution  which  deals  with 
the  powers  which  may  be  exercised  at  an  extraordinary  session. 

Our  opponents  also  say  that  if  our  contention  is  correct,  the 
Assembly  could  not  at  an  extraordinary  session  elect  a  new 
speaker  or  a  new  clerk  if  those  chosen  at  the  regular  session 
should  die,  nor  appoint  new  committees.  That  of  course  is  not 
a  fair  statement  of  our  position.  We  have  never  made  any  such 
daim  and  never  would  indulge  in  such  a  contention.  When  the 
Legislature  is  in  session  the  Assembly  has  the  right  to  elect  its 
own  officers^  whether  it  be  convened  in  extraordinary  session  or 
at  a  regular  session.  The  several  houses  must  have  ofiicers. 
The  provision  of  the  Constitution  does  not  deal  with  the  mere 
internal  government  of  these  houses  with  regard  to  the  manner 
in  which  they  shall  respectively  proceed.  Nobody  would  claim 
that  Therefore  all  the  learning  which  my  friends  have  pre- 
sented to  establish  what  we  have  not  denied  is  entirely  unnecea- 
saiy  because  we  concede  their  proposition. 

They  say  the  Assembly  may  come  together  at  any  time  and 
impeach,  and  that  all  it  has  to  do  is  to  present  the  articles  of  im- 
peachment to  the  President  of  the  Senate.  I  do  not  read  the  Con- 
stitution the  way  my  friends  read  it  when  they  say  that  the  articles 
can  be  delivered  to  the  President  at  any  time.*  The  President  of 
Ihe  Senate  is  such  when  the  Senate  is  in  session  and  then  only. 
Those  words  are  not  used  as  descriptio  personae,  as  referring  to 
the  particular  individual  who  happens  to  hold  that  office  at  a 
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given  time;  my  friend  certainly  would  not  so  contend.  Of 
course  articIeB  of  impeachment  could  not  be  presented  to  the 
President  of  the  Senate  on  14th  street  in  the  city  of  New  York 
or  at  the  Throne  Eoom  at  Deiknonico's  in  that  city  and  make  of 
that  an  impeachment 

Mr4  Brackett — Or  at  the  Bepublican  Club,  either. 

The  President —  Gentlemen,  I  do  not  find  a  direct  provision 
in  the  Constitution  — 

Mr.  Brackett —  It  is  in  the  Code. 

The  President —  There  is  no  provision  that  I  find  in  the  Con- 
stitution. 

Mr.  Marshall. —  I  agree  with  you. 

The  President — There  is  no  use  in  discussing  the  question 
when  there  is  no  such  provision  in  the  Constitution* 

Mr.  Marshall. —  It  means  that  they  must  be  presented  to  the 
Senate.  That  is  the  contention  which  I  maka  They  cannot  be 
presented  to  an 'individual.  Section  18  of  article  6  uses  the  phrase 
^^  after  articles  of  impeachment  •  •  .  shall  have  been  pre- 
ferred to  the  Senate." 

The  counsel  has  also  said  that  we  cannot  attack  the  manner 
in  which  this  impeachment  was  voted;  we  cannot  go  into  the 
question  whether  notice  was  given  to  the  members  of  the  Assem- 
bly of  the  meeting.  Why,  his  answer  is,  the  journal  shows  that 
a  vote  of  a  majority  of  the  Assembly  was  given  in  favor  of  this 
impeachment,  and  the  journal  is  conclusive  and  we  cannot  go 
back  of  the  journal.  Does  my  friend  mean  to  say  that  the 
journal  of  the  Assembly  is  one  thing  when  it  relates  to  l^slative 
matters  and  another  thing  when  it  relates  to  matters  of  impeach- 
ment? Does  he  mean  to  argue  that  this  is  not  an  Assem- 
bly and  it  does  not  act  in  a  legislative  capacity  when  it  impeaches 
and  yet  the  journal  which  is  the  journal  of  a  legislative  body,  is 
ooncluBive  upon  this  so-called  judicial  act?  I  think  he  is 
getting  confused  in  his  conceptions  as  to  the  nature  of  this  body. 
My  contention  is  that  this  is  the  body  called  the  Assembly,  a 
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part  of  the  Legislature,  and  possibly  journals  may  be  conclusive 
in  regard  to  those  matters,  possibly  they  may  not ;  certainly  if  it  is 
merely  a  judicial  act>  speaking  again  technically,  since  that  is  the 
way  he  uses  the  phrase,  our  contention  then  is  that  we  are  entitled 
to  prove  that  no  notice  was  given. 

But  if  his  contention  is  correct,  that  the  journal  is  conclusive, 
then  he  must  recognize  this  as  being  a  legislative  act  under  all  cir- 
cnnwtances  and  under  all  conditions. 

He  has  also  cited  the  opinion  of  Judge  Bapallo  in  People  v* 
Eeeler,  99  New  York  468.  I  do  not  read  the  opinion  as  consti- 
tuting a  declaration  on  the  part  of  that  great  jurist  that  the  exer- 
cise of  the  power  of  impeachment  is  a  judicial  act  I  scarcely 
think  that  even  Senator  Brackett  himself  wishes  to  have  it 
considered  that  he  himself  believes  it  to  be  a  judicial  act  I  say 
advisedly,  however,  after  a  thorough  investigation  of  this  subject, 
that  if  the  words  quoted  were  intended  as  a  statement  that  im- 
peachment is  a  judicial  act,  the  remark  which  after  all  was 
merely  obiter,  is  incorrect  For  once  Jove  nodded.  But  I  repeat 
what  I  have  already  said  several  times,  it  makes  no  difference  for 
present  purposes  whether  impeachment  be  regarded  as  a  judicial 
act,  an  executive  act  or  a  legislative  act.  It  is  in  any  event  "  ac- 
tion" on  a  '^subject"  and  therefore  comes  within  the  purview 
of  the  clauses  of  the  Oonstitution  relating  to  extraordinary  ses- 
sions. 

Senator  Murtaugh. —  Mr.  President,  may  I  ask  the  counsel  a 
question  t 

The  President — Ye8>  certainly.  Return  here,  if  you  please, 
Mr.  Marshall. 

Senator  Murtaugh. —  You  contend  that  the  Governor  could  be  in- 
dicted for  a  crime  only  during  the  months  when  the  Legislature 
is  in  session.  Would  not  that  destroy  the  theory  upon  which  the 
Court  of  Impeachment  is  created,  namely,  that  high  State  officials 
should  be  tried  by  officers  of  similar  rank,  that  the  average  jury 
would  be  impressed  by  the  fact  that  they  were  trying  a  Governor  t 
Did  not  the  Constitution  create  the  Oourt  of  Impeachment  for 
that  very  purpose? 
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Mr.  MarshalL —  My  answer  to  that,  Senator,  is  that  so  far  as 
our  penal  law  is  concerned,  it  is  no  respecter  of  persons.  Any 
member  of  the  State  government  who  violates  the  penal  law  is 
subject  to  indictment  and  the  provision  of  the  Constitution  which 
relates  to  impeachment  expressly  provides  that  the  fact  of  im- 
peachment need  not  in  any  way  prevent  a  subsequent  indictment 
or  the  trial  of  an  indictment  for  an  offence  which  is  made  the 
subject  of  an  impeachment.  So  it  seems  to  me  that  the  question 
that  you  have  asked  does  not  meet  the  situation,  because  our  con- 
tention is  that  there  is  no  harm  that  can  come  in  such  a  case  as 
you  have  instanced,  there  being  a  remedy,  an  effective  remedy 
and  one  which  protects  the  State  against  any  possible  havoc  or 
inconvenience.  However,  even  if  there  were  no  remedy  in  that  re- 
gard, the  mere  matter  of  inconvenience  is  not  of  great  importance, 
because  of  the  provision  of  the  Constitution  which  indicates  that 
an  impeachment  can  take  place  only  in  the  manner  and  subject 
to  the  conditions  and  limitations  fixed  and  described  in  the  Con- 
stitution. 

Senator  McClelland. —  Mr.  President,  may  I  have  the  privilege 
of  asking  my  friend  a  question  ? 

The  President — Senator  McClelland,  certainly. 

Senator  McClelland. — You  spoke  of  the  Code  in  answer  to 
Senator  Brackett's  suggestion  with  reference  to  Judge  Parker's 
suggestion  with  reference  to  a  Governor  who  ahould  be  guilty  of 
treasonable  conduct  during  a  recess  of  the  Legislature  or  when 
the  session  had  terminated,  and  that  the  district  attorney  could 
be  applied  to  for  the  purpose  of  proceeding  against  the  (Governor, 
and  thus  meeting  the  necessities  of  an  action  of  that  kind.  Did 
you  contemplate  in  that  view  the  fact  that  under  the  Constitution 
the  Governor  has  the  right  to  suspend  the  district  attorney} 

Mr.  MarshalL —  I  did;  I  have  also  contemplated  the  fact  that 
where  the  district  attorney  has  been  suspended,  there  is  the  at- 
torney general,  who  has  all  the  powers  of  the  district  attorney 
and  who  may  appear  before  a  grand  jury  and  direct  its  action. 
There  is  thus  another  officer  who  should  be  considered.  There 
is  just  one  remark  that  I  wish  to  add:  It  was  argued  and  de- 
cided the  other  day  in  connection  with  the  determination  of  the 
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challenges  which  had  been  interposed  to  certain  members  of  this 
Court,  that  there  was  no  right  to  challenge  any  oflScer  except  the 
Lieutenant  Governor  in  case  of  the  impeachment  of  the  (Jovemor 
or  of  the  Lieutenant  Governor,  the  only  provision  contained  in  the 
Constitution,  which  permitted  the  exclusion  of  any  officer  who 
otherwise  would  be  a  member  of  this  High  Court  of  Impeachment, 
referring  to  two  specified  contingencies  only.  It  would  seem 
to  follow  from  that  ruling  that  if  the  express  limitation  of  the 
power  to  challenge  or  to  exclude  from  participation  in  the  decision 
of  the  Court  of  one  individual  only,  is  exclusive,  that  the  provision 
of  our  Constitution  with  r^ard  to  what  may  be  done  at  extraor- 
dinary sessions,  which  is  subject  to  no  exception  whatsoever,  which 
is  general  in  its  language,  which  is  all-embracing  in  its  scope, 
ought  to  be  given  the  same  exclusive  effect,  upon  the  very  princi- 
ple on  which  the  first  decision  rendered  by  this  tribunal  was  based. 

Mr.  Parker. —  I  would  like  to  call  the  attention  of  the  Court 
to  People  V.  Morton,  166  New  York,  upon  this  question  we  are 
now  discussing. 

The  President — Where  the  Court  of  Appeals  held  that  a 
writ  of  mandamus  or  certiorari  or  some  writ  of  that  character 
would  not  lie  to  the  Governor. 

Mr.  Parker. — ^And  would  not  lie  to  the  Governor  because  the 
court  had  not  power  to  enforce  it  and  with  regard  to  this  propo- 
sition that  it  was  not  yet  settled  that  the  power  exists  in  this 
country  to  attack  the  Chief  Executive  of  the  State  in  the  courts 
for  any  criminal  offence  from  murder  down. 

Mr.  Marshall. —  I  certainly  assert  that  that  power  exists. 

Mr.  Parker. —  Well,  you  can  not  prove  it. 

The  President. —  My  brethren^  of  course  you  will  readily  ap- 
preciate that  the  point  which  has  been  discussed  before  us  is  of 
the  utmost  importance.  It  goes  to  the  very  foundation  of  this 
proceeding.  If  decided  in  one  way  the  proceeding  must  neces- 
sarily stop.  Therefore  it  is  that  this  should  be  decided  by  the 
whole  of  this  Court,  and  the  presiding  member  of  the  Court  does 
not  feel  inclined  to  use  the  power  granted  under  the  rules  to  de- 
cide it  in  the  first  instance,  though  he  has  no  hesitation,  if  the 


316  TBIAL  OF  WrLLIAH  SULZSB 

members  want  it,  in  stating  or  expressing  his  opinion,  80  he  has 
no  wish  to  evade  any  responsibility.  You  have  the  power  to 
clear  the  court  for  private  consultation  under  the  rule,  and  even 
if  it  is  not  cleared  any  member  has  the  right  to  debate  this 
question. 

Judge  OoUin. —  Mr.  Presiding  Judge,  I  move  &at  the  court 
room  be  cleared  and  that  this  Court  enter  into  private  con- 
sultation. 

The  President —  All  in  favor  please  say  aye.  Ccmtrary  minded 
no*    The  motion  is  carried. 

Mr.  Herrick. —  Will  we  be  excused  from  attendance  until  to- 
morrow ?    It  is  twenty  minutes  of  six  now,  the  adjournment  hour. 

The  President —  Yes,  counsel  may  go  until  tomorrow. 

The  Crier. — ^All  witnesses  are  discharged  until  tomorrow  morn- 
ing at  ten  o'clock. 

The  President —  All  the  journalists  and  counsel  will  leave  the 
room,  all  except  the  members  and  the  officers  of  the  Court  will 
leava 

PRIVATE  SESSION 

The  President — Gentlemen,  the  order  of  exclusion  appar- 
ently has  been  enforced.  If  any  member  of  the  Court  knows  of 
any  violation  of  it,  that  anyone  is  improperly  present,  if  they 
will  call  the  attention  of  the  Presiding  Officer  to  it  he  will  see 
that  he  is  excluded.  That  being  done,  what  is  your  pleasure 
nowt 

Judge  Werner. —  I  move  that  we  proceed  to  a  roll  call  which 
will  probably  bring  on  any  discussion  there  may  be  as  the  votes 
are  called  for. 

Senator  Sullivan. —  I  second  the  motion. 

Senator  Thompson. —  Mr.  President,  preliminary  to  that  I 
move  that  the  objection  be  overruled. 

Judge  Werner. —  The  objection  to  the  jurisdiction,  you  mean  J 
Senator  Thompson. —  Be  overruled. 
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The  President — I  think  that  is  in  order  because  there  must 
be  something  on  which  to  call  the  roll. 

Senator  Wagner. —  Mr.  President,  may  I  suggest  that  the 
President  put  the  pending  question  to  the  Court,  and  then  upon 
that  we  have  a  roll  call 

The  President — The  question  is,  Shall  the  objection  to  the 
jurisdiction  of  the  Court  to  proceed  on  the  articles  of  impeach- 
ment presented  to  it  because  the  Assembly  was  in  extraordinary 
session  and  the  Oovemor  had  not  recommended  any  action  on 
the  subject  matter,  be  sustained  or  not  ?  I  put  it,  Stall  it  be  over- 
ruled or  not  ?  Of  course,  voting  in  the  affirmative  holds  that  the 
objection  is  bod  practically;  a  vote  in  the  negative  holds  that 
the  objection  is  good.    Do  you  all  understand  the  position  ? 

Senator  Carswell. —  Mr.  Presiding  Judge,  may  I  suggest  that 
the  question  that  is  before  the  Court  is  the  motion  of  counsel,  be- 
ing a  motion  to  dismiss? 

The  President — Practically  yes. 

Senator  Carswell. —  May  not  the  question  be  put  on  that  mo- 
tion? 

The  President — It  is  only  put  in  a  different  form.  If  that 
objection  is  sustained,  this  proceeding  ends. 

Senator  Carswell. —  But  the  point,  Mr.  President,  that  I  wish 
to  make  is  that  the  proper  procedure  would  require  that  the 
question  put  be,  Shall  the  motion  be  granted  ? 

The  President — Well,  if  you  prefer  it,  put  it  that  way. 

Senator  Thompson. —  Mr.  President,  I  accept  that  amendment 
to  my  motion. 

The  President —  Very  good.  Then,  put  it  You  will  have  to 
reverse  the  vote  on  that;  that  is  to  say,  those  that  hold  that  that 
objection  is  good,  will  vote  in  the  affirmative  for  the  dismissal  of 
the  proceeding;  those  who  hold  the  opinion  that  it  is  bad  will 
vote  na  And  I  would  say  that  any  gentleman  here,  until  the 
final  determination  is  announced,  will  have  the  right  to  change 
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his  vote;  yoa  are  not  concluded  by  your  present  vote.     Call  the 
roll,  Mr.  Clerk. 

(The  clerk  called  the  roll  and  the  members  of  the  Court  voted 
as  follows:) 

Senator  Argetsinger. —  No. 

Judge  Bartlett. —  Mr.  President,  this,  as  I  understand  it,  is  a 
private  consultation  of  the  Court. 

The  President — Yes. 

Judge  Bartlett. —  And  in  voting  either  at  this  time  or  some 
other,  the  voting  being  tentative  as  I  understand  it,  I  would  like 
to  give  the  reasons  for  my  vote.    I  vote  no. 

The  President — Well,  you  can  give  the  reasons  now.  Tbe 
Presiding  Officer  thought  that  this  would  be  the  best  occasion 
where  any  gentleman  who  wished  to  say  anything  about  his  posi- 
tion, for  him  to  take  advantage  of  it  now  and  say  it  Judge 
Bartlett,  do  you  wish  to  say  anything  further  t 

Judge  Bartlett — No. 

Senator  Blauvelt — Mr.  President,  may  I  ask  if  this  is  only 
a  tentative  vote,  if  a  formal  vote  will  be  taken  when  the  Court  is 
in  open  session,  or  is  this  in  the  nature  of  an  expression  to  the 
President  of  the  Court? 

The  President. —  Possibly  not.  It  may  be  taken  here,  either 
place,  but  this  is  of  course  a  tentative  vote  unless  the  gentlemen 
wish  to  make  it  final.  Of  course  this  is  not  exactly  like  an  ordi- 
nary  parliamentary  aasanbly.  This  is  more  like  a  court,  and 
until  the  final  decision  is  announced  the  right  to  change  a  vote 
exists. 

Senator  Blauvelt. —  No. 

Senator  Boylan. —  No. 

Senator  Bussey. —  Na 

Senator  Carswell. —  No. 

Judge  Chase. —  I  vote  no.  I  do  not  care  to  go  into  detail  in 
expressing  my  opinion  for  the  moment     But  when  the  roll  call 
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is  completed  if  I  am  not  satisfied  with  what  has  been  said  already 
and  want  to  add  to  what  has  been  said,  I  want  to  reserve  that 
privilege. 

Senator  Coats. —  No. 

Jndge  Collin. —  I  vote  no,  and  I  understand  that  the  privilege 
accorded  to  Judge  Chase  is  open  to  everyone. 

The  President —  Certainly  to  every  member. 

Judge  Cuddeback. —  No. 

Judge  Cullen. —  I  vote  no.  And  I  might  as  well  take  this  op- 
portunity of  expressing  the  reasons  for  my  vote.  First  I  might 
say  of  a  question  that  has  been  raised,  that,  though  not  the 
deaisive  one  before  us,  has  a  material  bearing  on  it  It  is  urged 
by  the  learned  counsel  for  the  managers  that  the  Assembly  has 
the  inhereiit  right  to  meet  at  any  time  and  present  articles  of 
impeachment.  From  that  doctrine  I  dissent  in  toto.  It  is  the 
Assembly  that  has  the  right  given  it  by  the  Constitution  to 
impeach,  but  the  Assembly  does  not  consist  of  the  individual 
members  of  its  body  except  when  they  are  duly  assembled. 
That  is  plain  elementary  parliamentary  law.  It  is  also  the 
common  law  applying  to  all  bodies.  The  individual  action  even 
of  a  majority  does  not  constitute  the  action  of  the  body,  whatever 
it  may  be,  unless  all  parties  have  had  an  opportunity  to  attend 
and  be  heard.  Any  other  rule  it  seems  to  me  would  cause  or 
might  cause  inextricable  confusion  in  the  management  of  public 
affaira  As  an  individual,  an  assemblyman,  or  senator,  or  a 
member  of  any  parliamentary  body  has  no  authority.  It  is  the 
Houso  when  convened.  The  Constitution  is  silent  as  to  what 
are  the  powers  of  the  two  houses  of  the  Legislature  except  in  two 
or  three  particulais.  The  rest  of  their  powers  they  possess 
either  under  well-recognized  parliamentary  law  that  we  inherit 
from  England  or  by  virtue  of  a  statute  upon  the  subject  —  the 
legislative  act  which  is  a  reproduction  of  the  old  revised  statutes. 
That  power  is  given  to  punish  for  contempt  Either  house  may 
assert  its  dignity,  and  protect  itself,  but  that  is  given  only  to 
the  house.  If  we  assume  that  any  member  of  the  Assembly,  or 
the  speaker,  may  convene  that  body  for  the  purpose  of  impeach- 
ment, the  body  so  meeting  would  have  no  power  to  protect  itself. 
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It  would  be  a  scene  of  disorder^  and  before  there  had  been  any 
election  of  a  speaker^  one  member  might  convene  it  at  one  spot  and 
one  at  another.  It  would  lead  to  anarchy,  and  the  extreme  cases 
that  has  been  suggested,  that  a  Oovemor  might  commit  treason, 
while  theoretically  possible  to  imagine,  is  quite  improbable,  and  I 
think  little  weight  should  be  giyen  to  it.  Extreme  cases  do  not 
control  the  construction  of  statutes  or  constitutions. 

Each  house  is  the  judge  of  the  qualifications  and  election  of  its 
own  members.  The  Federal  Congress  does  not  meet  until  a  year 
after  its  election.  If  a  petition  claimed  to  be  signed  by  the  majo- 
rity of  the  House  of  Representatives  were  presented,  what  ri^t 
would  the  Senate  have  to  determine  whether  they  were  duly 
elected  representatives  or  not  ?  I  shall  not  pursue  that  discussion 
further  because  it  is  not  controlling  of  the  question  before  us, 
though  it  has  a  material  bearing.  Because  if  the  counsel  are  right 
in  that  position,  that  upon  its  own  motion  the  Assembly  may 
convene  itself  for  the  purpose  of  impeachment^  then  of  course  it 
is  unnecessary  to  discuss  the  second  question  because  then,  by 
convening  or  calling  an  extraordinary  session  of  the  L^islature, 
the  Governor  could  not  in  any  way  diminish  or  impair  the  gen- 
eral powers  of  the  Assembly. 

The  Constitution  gives  the  Assembly  power  to  impeach.  It 
was  in  regular  session.  I  say  regular  session;  I  mean  it  was  regu- 
larly convened  in  response  to  a  call  by  the  Governor.  Now,  hav- 
ing the  power  of  impeachment,  it  could  exercise  that  at  any  time 
unless  we  find  another  provision  in  the  Constitution  which 
restricts  it  or  forbids  it.  That  provision  is  claimed  to  be  found 
in  the  fourth  section  of  the  fourth  article  of  the  Constitution,  in 
which  it  is  said : 

^^At  extraordinary  sessions,  no  subject  shall  be  acted  upon 
except  such  as  the  Governor  may  recommend  for  considera- 
tion." 

Does  that  apply  to  this  power  of  impeachment?  It  is  urged 
that  this  is  not  aa  ordiniaTy  legislative  power  except  in  the 
sense  that  anything  that  is  done  by  the  Legislature  is  legisla- 
tive. The  counsel  for  the  respondent  contend  that  this  includes 
all  business  that  may  be  transacted  by  either  house  of  any  charac- 
ter, and  reliance  strongly  is  made  by  him  on  the  differences 
between  the  phraaeolc^  of  a  similar  provision  as  adopted  by  the 
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eonrtitational  conyention  of  1868  and  as  it  appears  in  the  presr 
ent  Constitntioiiy  which  was  the  result  of  a  report  of  a  oommiasion 
appointed  by  Gbyemor  Hoffman. 

There  would  be  force  in  that  ai^^ument  if  there  were  not 
other  facts  that  really  abrogate  tibe  force  of  the  argument  and 
toad  to  establish  a  contrary  proposition.  As  you  may  remember, 
the  only  article  recommended  or  adopted  by  the  constitutional 
conTention  of  1868,  which  was  approved  by  the  people,  was  the 
judiciary  articla  By  looking  at  the  journal  of  this  commission, 
we  find  how  the  question  came  up.  As  originally  reported,  there 
was  no  provision  of  that  kind. 

Mr.  Van  Buren  moved  to  amend  the  fourth  section  as  adopted 
by  inserting  after  the  words  ^^  extraordinary  occasions  "  the  words 
following:  ''At  such  extraordinary  sessions  no  business  shall  be 
transacted  except  such  as  the  Gbvemor  may  recommend  for  con- 
sideration.'' 

That  was  the  provision  that  now  appears  in  the  Constitution. 
Yon  866^  there  is  no  indication  in  this  record,  which  was  the  only 
one  accessible,  that  there  was  any  intentional  deviation  or  change 
from  the  language  of  the  Constitution  —  adopted  by  the  con- 
stitutional convention  of  1868.    In  fact,  from  this  it  would  seem 
that  in  tlie  first  instance  it  was  not  thought  well  or  essential  per- 
haps to  add  such  a  provision  at  all.     So  much  for  that    But  it 
appears  by  referring  to  the  Senate  documents  for  1873  that  when 
the  report  of  this  commission  was  submitted  to  the  Legislature  it 
added  thereto  the  reports  of  special  committees  to  the  constitu- 
tional commission  in   reference  to  the  change  that  it  recom- 
mended.   Article  4  relates  to  the  Governor  and  Lieutenant  Gov- 
ernor, their  powers  and  duties.    Now,  omitting  matters  that  are 
not  relevant  to  the  question  before  us,  we  come  to  this: 

^^  That  in  limiting  the  action  of  the  Legislature  at  extra- 
ordinary sessions  the  commissioners  believe  that  on  such 
occasions  it  was  unwise  to  engage  in  general  l^slation  and 
therefore  proposed  to  confine  the  Legislature  to  the  subjects 
recommended  by  the  Governor.'' 

There  it  would  appear  that  as  far  as  the  commission  was  con- 
cerned, the  intention  was  to  prevent  legislation.  Of  course 
the  effect  of  that  constitutional  provision  depends  upon  the  action 
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of  the  Legislature  and  the  vote  of  the  people,  and  the  constructiaii 
put  upon  that  by  the  commission  which  recommended  it  is  not 
oondusive,  but  it  is  cogent  and  at  least  disposes  of  any  argument 
that  may  be  made  on  account  of  the  adoption  of  a  different  phrase- 
ology in  this  section  as  now  enacted  from  that  which  was  adopted 
by  the  convention  of  1868.  And  when  you  look  further  there 
was  no  reason  that  we  can  see  why  it  should  have  been  intended 
to  limit  the  power  of  the  Assembly  as  to  impeachment.  The  evil, 
or  what  was  regarded  as  the  evil,  was  the  disposition  to  enter  into 
general  legislation.  That  appears  from  this  report  and  anyone 
familiar  with  the  discussions  must  be  aware  of  it,  and  it  is  per- 
fectly apparent  that  the  provision  "  any  business  "  cannot  be 
stretched  to  the  ,utmost  limit  For  instance,  the  power  that  is 
given  by  the  statute  if  a  member  of  either  house  commits  an 
offence,  that  power  must  exist,  whether  the  Governor  calls 
attention  to  it  or  not.  I  am  not  speaking  now  merely  of  their 
own  interior  regulations  but  as  far  as  their  actions,  their  power 
to  punish  for  contempt  anyone  who  interferes  with  their  deliber- 
ations, or  who  refuses  to  attend  to  their  subpoena  and  a  number 
of  things.  I  think  that  when  it  was  said  that  the  Governor  shall 
submit  such  business  for  consideration,  it  meant  such  business 
as  was  the  Governor's  business,  not  that  of  the  Legislature  or  of 
the  Assembly  alone. 

I,  therefore,  am  of  the  opinion  that  this  does  not  come  within 
the  limitation  of  the  Constitution  at  all.  We  must  give  a  reason- 
able construction  of  it,  and  so  construed  the  limitatoin  relates  to 
what  the  Legislature  as  a  body  can  do  and  not  to  the  power  vested 
in  one  branch  of  the  Legislature. 

I  vote  no. 

Senator  CuUen. —  No. 
Senator  Emerson. —  No. 
Senator  Frawley. —  No. 
Senator  Godfrey. —  No. 
Senator  Griffin. —  No. 
Senator  Heacock. —  No. 


TSIAL  OF  WILLIAM  SULZEtt  223 


Senator  Healv. —  No. 
Senator  Heffeman. —  No. 
Senator  Herriek. —  No. 
Senator  Hewitt —  No. 
Judge  Hiscock. —  No. 
Judge  Hogan. —  No. 
Senator  McClelland. —  No. 
Senator  McKnight — No. 
Senator  Malona —  No. 
Judge  Miller. —  No. 
Senator  Murtaugh. —  No. 
Senator  O'Keofe. —  No. 
Senator  Ormrod. —  No. 
Senator  Palmer. —  No. 
Senator  Patten. —  No. 
Senator  Peckham. —  Na 
Senator  Pollock. —  No. 
Senator  Ramsperger. —  Nou 
Senator  Saga — Na 
Senator  Sanner. —  Na 
Senator  Seeley. —  No. 
Senator  SimpsoiL — Na 
Senator  Stivers. —  No. 
Senator  Sullivan  —  Na 
Senator  Thomas. —  Na 
Senator  Thompson. —  No. 
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Senator  T#rborg. —  No. 

Senator  Velte. —  No, 

SeBiator  Wagner. —  No. 

Senator  Wende. —  Mr.  Presiding  Judge,  as  I  read  the  Consti- 
tution, the  Assembly  at  some  time  had  an  absolute  right  of  fram- 
ing these  articles  of  impeachment.  That  right  existed  up  to  the 
time  that  they  took  an  adjournment  sine  die;  and  when  they 
adopted  the  resolutions  adjourning  sine  die  they  foreclosed  their 
right  to  any  question  of  impeachment  or  to  ^ct  upon  anything 
elsa  If  they  were  to  be  called  together  in  extraordinary  session, 
they  could  act  upon  only  such  subjects  as  the  Qovemor  would 
present    I  therefore  vote  aye. 

Senator  White. —  No. 

Judge  Werner. —  No. 

Senator  Whitney. —  No. 

Senator  Wilson. —  No. 

The  President. —  Now,  does  not  some  other  member  of  thd 
Court  wish  to  give  his  reasons  for  his  vote  ? 

Senator  Thompson. —  I  desire  to  concur  in  the  opinion  of  the 
Chief  Judge  of  the  Court,  except  in  this :  I  think  that  the  Legis- 
lature would  have  the  right  to  provide  for  the  assemblage  of  the 
Assembly  at  a  time  when  they  were  neither  in  general  nor  extra- 
ordinary session. 

The  President. —  I  am  not  inclined  to  take  issue  with  that  now. 
Suffice  it  to  say,  that  if  that  power  exists,  it  never  has  been 
exercised,  because  there  is  no  statute  authorizing  it. 

Senator  Thompson. —  Then  I  concur  with  the  Chief  Justice 
entirely. 

Senator  Foley. —  I  just  want  to  bring  to  the  attention  of  the 
Court  a  point  made  by  Mr.  Marshall  for  the  respondent,  that  with 
r^ard  to  the  section  for  the  reapportionment  of  the  State  into 
Senate  districts,  that  the  apportionment  must  be  held  at  the  first 
r^ular  session  after  the  enumeration  of  citizens  or  inhabitants. 
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Mr.  Marshall  conunented  on  the  fact  that  that  Indicated  a  limita- 
tion on  the  right  of  the  Legislature  even  at  an  extraordinary  ses- 
sion to  legislate  upon  the  question  of  apportionment^  and  it  also 
indicated  a  limitation  upon  the  right  of  the  Governor  to  recom- 
'.  mend  such  legislation.  I  think  it  was  at  the  session  of  1909  that 
the  Legislature  enacted  a  reapportionment  of  the  State,  and  your 
Honors,  and  especially  the  Presiding  Justice,  in  the  Beynolds 
case  in  the  202d  Court  of  Appeals  reports,  held  that  the  word 
^'  regular  "  was  a  limitation  with  r^ard  to  the  time  rather  than 
a  prohibition  against  legislation  of  any  kind.  That  would  indi- 
cate a  desire  to  depart  from  the  strict  wordiilg  of  the  Constitu- 
tion, and  that  it  would  still  be  possible,  as  in  this  case,  to  go  with- 
out the  strict  language  of  the  Constitution  and  to  read  into  it 
implied  powers. 

Judge  Bartlett. —  I  move,  unless  there  is  some  objection,  that 
the  vote  already  taken  stand  as  the  vote,  and  that  the  President 
decide  the  motion  accordingly. 

The  President —  I  think  it  but  fair  to  call  the  roll  once  more, 
as  it  was  stated  expressly  that  the  first  roll  cnll  was  only  to  be 
a  tentative  vota 

Noes. —  Senator  Argetsinger,  Judge  Bartlett,  Senators  Blau- 
velt^  Boylan,  Bussey,  Carswell,  Judge  Chase,  Senator  Coats, 
Judges  Collin,  Cuddeback,  Cullen,  Senators  Cullen,  Duhamel, 
Emerson,  Foley,  Frawley,  Godfrey,  Griffin,  Heaoock,  Healy, 
Eeffeman,  Herrick,  Hewitt^  Judges  Hiscock,  Hogan,  Senators 
McClelland,  McEnight,  Malone,  Judge  Miller,  Senators  Mur- 
taugh,  O'Keefe,  Ormrod,  Palmer,  Patten,  Peekham,  Pollock, 
Bamsperger,  Sage,  Sanner,  Seeley,  Simpson,  Stivers,  Sullivan^ 
Thompson,  Torborg,  Velte,  Wagner,  Judge  Werner,  Senators 
White,  Whitney,  Wilson.— 51. 

Aye. —  Senator  Wende. —  1. 

The  President — Now,  gentlemen,  it  seems  to  the  Presiding 
Officer  that  it  would  be  wiser  to  announce  now  to  the  public  this 
decision  rather  than  have  it  held  until  tomorrow,  and  in  the 
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meantime  have  people  speculating  on  what  this  Court  has  de- 
cidedy  one  way  or  the  other. 

Judge  Bartlett. —  I  modify  my  motion  accordingly. 

The  President —  So,  if  it  meets  your  approval,  I  suggest  we 
go  into  open  session  again,  if  anyone  will  make  that  motion,  and 
then  the  Presiding  Judge  will  announce  the  decisicm  of  the  Court 

Judge  HiscocL —  I  move  we  go  into  open  session,  and  the  Pre- 
siding Officer  announce  the  decision  of  the  Court 

The  President — All  in  favor  of  the  motion  please  say  aye; 
opposed,  no.     (The  motion  was  unanimously  carried.) 

The  executive  session  waa  thereupon  dosed,  and  the  Court 
resumed  the  public  hearing. 

PUBLIC  HEARING  BE6UMED 

The  President — This  being  an  open  session,  the  Presiding 
Officer  announces  that  the  motion  of  respondent's  counsel  to  dis- 
miss the  proceedings  is  denied. 

Thereupon  the  Court  adjourned  until  Tuesday,  September  23, 
1913,  at  10  a.  m. 


TUESDAY,  SEPTEMBER  23,  1918 

Sei^atb  Chambeb 
ALBAmr,  New  Yoek 

Pursuant  to  adjournment  the  Court  convened  at  10  o'clock  a.  m. 

The  roll  call  showing  a  quorum  to  be  present^  Court  was  duly 
opened. 

The  President.  —  The  motion  of  the  respondent  to  dismiss  the 
articles  of  impeachment  on  the  ground  that  the  Assembly  had  no 
right  to  prefer  them  at  an  extraordinary  session  having  been 
overruled,  it  now  becomes  incumbent  on  the  respondent  to  make 
answer. 

Mr.  Herrick. —  Bowing,  of  course,  as  we  must,  to  the  ruling  of 
the  Court,  Mr.  President  and  members  of  the  Courts  we  now 
appear  generally  for  the  respondent,  the  same  counsel  appearing 
as  did  appear  specially.  And  in  that  connection  permit  me,  Mr. 
Presiding  Judge  and  members  of  the  Court,  to  say  that  when 
these  articles  were  first  presented,  the  Gt)vemor  was  advised  that 
inasmuch  as  there  was  some  doubt  as  to  the  legality  of  the  im- 
peachment, that  it  was  his  duty  not  to  surrender  the  functionB  of 
his  office  until  that  question  had  been  determined.  After  the 
decision  of  Mr.  Justice  Hasbrouck  he  ceased  to  perform  any 
executive  functions,  and  it  is  unnecessary  for  me  to  say  perhaps 
that  he  will  not  perform  any  in  the  future  until  the  termination 
of  this  trial. 

I  now,  in  pleading,  as  we  are  permitted  to  do  under  the  Code 
of  Procedure,  offer  certain  objections  to  the  sufficiency  of  articles 
firsts  second  and  sixth  of  the  articles  of  impeachment.  May  the 
derk  read  them? 

Mr.  Eresel. —  May  I  have  one  copy  ? 

Mr.  HerricL —  The  clerk  will  let  you  have  one  of  his  copies. 
I  think  for  the  purposes  of  this  discussion  my  associates  think 
that  they  ought  to  be  read. 

[227] 
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The  President. —  They  should  be  read  t 
Mr.  Herrick. —  Yes, 

The  President — The  clerk  asks  you  if  you  prefer  to  read 
them  yourself? 

Mr.  Herrick. —  Very  well. 

The  President. —  If  you  are  familiar  with  them,  or  would  you 
rather  have  the  clerk  read  them  ? 

Mr.  Herrick. —  They  are  typewritten.  Will  you  read  them, 
Mr.  Marshall? 

Mr.  Marshall  (Beading). —  The  above-named  respondent,  Wil- 
liam Sulzer,  in  response  to  the  first  article  of  impeachment  pre- 
ferred against  him  says: 

That  thiB  Court  ought  not  to  take  cognizance  of  said  article,  and 
.this  respondent  objects  to  the  sufficiency  thereof,  because  it  ap- 
pears upon  the  face  of  such  article  that  the  matters  and  things 
therein  alleged  and  set  forth  are  matters  and  things  that  occurred 
and  took  place,  if  they  ever  did  occur  or  take  place,  prior  to  the 
1st  day  of  January,  1913,  before  this  respondent  became  and 
was  Governor  of  the  State  of  New  York,  and,  therefore,  did  not 
constitute  wilful  and  corrupt  misconduct  in  office;  and  this  re- 
spondent objects  to  and  denies  the  sufficiency  of  the  matters  and 
things  set  forth  in  said  first  article  of  impeachment  to  constitute 
a  cause  or  causes  for  impeachment  of  this  respondent,  and  asks 
that  said  article  be  quashed  and  set  aside,  and  that  this  Court 
refuse  to  take  further  cognizance  of  said  articla 

And  this  respondent  in  response  to  the  second  article  of  im* 
peachment  preferred  against  him,  says: 

That  this  Court  ought  not  to  take  cognizance  of  said  article, 
and  this  respondent  objects  to  the  sufficiency  thereof,  because  it 
appears  upon  the  face  of  such  article  that  the  matters  and  things 
therein  alleged  and  set  forth  are  matters  and  things  that  occurried 
and  took  place,  if  they  ever  did  occur  or  take  place,  prior  to  the 
1st  day  of  January,  1913,  before  this  respondent  became  and  was 
Governor  of  the  State  of  New  York,  and,  therefore,  did  not  con- 
stitute wilful  and  corrupt  misconduct  in  office;  aiid  this  respond- 
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ent  objects  to  and  denies  the  sufficiency  of  the  matters  and  things 
set  forth  in  said  second  article  of  impeachment  to  constitute  a 
cause  or  causes  for  impeachment  of  this  respondent,  and  asks  that 
said  article  be  quashed  and  set  aside,  and  that  this  Court  refuse 
to  take  further  cognizance  of  said  article. 

And  this  respondent  in  response  to  the  sixth  article  of  impeach- 
ment preferred  against  him,  says: 

That  this  Court  ought  not  to  take  cognizance  of  said  article, 
and  this  respondent  objects  to  the  sufficiency  thereof,  because  it 
appears  upon  the  face  of  such  article,  that  the  matters  and  things 
therein  alleged  and  set  forth  are  matters  and  things  that  occurred 
and  took  place,  if  they  ever  did  occur  or  take  place,  prior  to  the 
Ist  day  of  January,  1913,  before  this  respondent  became  and  was 
Governor  of  the  State  of  New  York,  and,  therefore,  did  not  con- 
stitute wilful  and  corrupt  misconduct  in  office;  and  this  respond- 
ent objects  to  and  denies  the  sufficiency  of  the  matters  and  things 
set  forth  in  said  sixth  article  of  impeachment  to  constitute  a 
cause  or  causes  for  impeachment  of  this  respondent  and  asks  that 
said  article  be  quashed  and  set  aside,  and  that  this  Court  refuse 
to  take  further  cognizance  of  said  article. 

And  this  respondent  in  further  response  to  the  first  article  of 
impeadbmeut  against  him  says  that  this  Court  ought  not  to  take 
cognizance  of  the  said  article,  and  Ibis  respondent  objects  to  the 
sufficiency  thereof,  for  this,  that  at  the  time  of  making  and  filing 
the  statement  therein  referred  to  there  was  nothing  in  the  laws  or 
statutes  of  this  State  that  required  this  respondent  as  a  candidate 
for  the  office  of  Governor  of  the  State  of  New  York,  to  make  and 
file  any  statement  in  which  should  be  set  forth  the  contribution 
or  moneys  received  by  him  while  such  candidate. 

And  this  respondent  in  further  response  to  the  second  article 
of  impeachment  against  him  says  that  this  Court  ought  not  to 
take  cognizance  of  the  said  article,  and  this  respondent  objects  to 
the  sufficiency  thereof  because  at  the  time  of  making  the  statement 
and  affidavit  or  oath  referred  to  in  said  article,  there  was  nothing 
in  the  laws  or  statutes  of  this  State  that  required  him  to  make 
oath  or  affidavit  to  any  statement  setting  forth  contributions  made 
to  or  receipts  of  money  or  property  received  by  him ;  and  that  the 
statement  to  which  the  affidavit  was  attached  as  set  forth  in  said 
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0eoond  article  was  not  a  statement  required  by  law  to  be  made  by 
this  respondent 

Mr.  Herrick. —  Judge  Vann,  one  of  our  associate  counsel, 
came  bere^  as  some  of  the  members  of  the  Court  know,  after  a 
very  severe  illness  caused  by  ptomaine  poisoning.  He  shQuld  not 
have  been  here.  He  insisted-  upon  coming.  We  have  received  a 
letter  from  his  physician  stating  that  he  is  still  worse  than  when 
here,  and  that  he  has  forbidden  his  attendance  for  some  days  to 
come.  Judge  Vann  had  prepared  an  argument  upon  this  branch 
of  the  case,  which  I  will  ask  to  have  read  at  the  conclusion  of  my 
oral  argument 

Mr.  President  and  gentlemen  of  the  Court:  The  text  of  my 
argument  is  that  ours  is  a  government  of  laws  and  not  of  men. 
The  Assembly  in  preferring  articles  of  impeachment,  and  the 
Court  for  the  trial  of  impeachments  so  preferred,  are  both  gov- 
erned by  the  laws  of  the  State,  and  the  law  of  the  State  is,  that 
public  officials  can  be  impeached  only  "  for  wilful  and  corrupt 
misconduct  in  office." 

In  asking  that  these  articles  be  dismissed  we  are  not  endeavor- 
ing to  shield  William  Sulzer  from  answering  the  matters  therein 
set  forth.  Sooner  or  later  he  must  do  so,  either  here  or  at  the  bar 
of  public  opinion,  and  when  that  time  comes,  whether  it  be  here 
or  elsewhere,  we  have  no  apprehension  but  that  those  answers 
will  be  full  and  sufficient. 

While  we  are  concerned  for  Mr.  Sulzer,  we  have  a  graver  and 
higher  duty  to  perform  than  merely  to  prevent  his  being  com- 
pelled to  give  an  explanation  of  the  charges  contained  in  these 
several  articles.  We  are  concerned  for  the  proper  administration 
of  the  law.  We  are  concerned  for  the  Governor  of  the  State,  and 
all  other  executive  officers  who  are  subject  to  impeachment,  for  the 
precedent  now  to  be  set  by  you  will  not  only  control  all  future 
proceedings  in  this  State,  but  will  be  vastly  influential  in  controll- 
ing and  directing  similar  proceedings  in  every  state  of  the  Union. 

This  is  the  highest  and  greatest  tribunal  of  justice  in  this 
State.  From  the  beginning  of  our  government.  State  and  National, 
our  highest  courts  have  stood  second  only  to  the  Supreme  Court  of 
the  United  States.    We  have  been  proud  of  their  standing,  and  we 
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are  aiudoiis  that  in  the  proceedings  now  to  be  had,  and  the 
decision  to  be  made,  that  that  high  standing  shall  be  maintained, 
and  justice  administered  according  to  the  law  of  the  land,  and 
not  in  furtherance  of  passion,  prejudice  or  political  animosity; 
and  that  this  Court  will  demonstrate  that  this  is  still  a  State  where 
government  by  law,  and  not  by  men,  is  enforced  and  maintained. 
The  power  of  impeachment,  unless  carefully  guarded,  is  an 
exceedingly  dangerous  power.    Jefferson  said  of  it : 

"  I  see  nothing  in  the  mode  of  proceeding  by  impeachment 
but  the  most  formidable  weapon  for  the  purposes  of  a  domi- 
nant faction  that  ever  was  contrived.  It  would  be  the  most 
effectual  one  of  getting  rid  of  any  man  whom  they  consider 
as  dangerouB  to  their  views.  ...  I  know  of  no  solid  pur- 
pose  of  punishment  which  the  courts  of  law  are  not  equal  to, 
and  history  shows  that  in  England,  impeachment  has  been 
an  engine  more  of  passion  than  justice." 

Hamilton,  speaking  upaa  the  same  subject,  said: 

''A  wellK»nstituted  court  for  the  trial  of  impeachments 
is  an  object  not  more  to  be  desired  than  difficult  to  be  ob- 
tained in  a  government  wholly  elective.  The  subjects  of  its 
jurisdiction  are  those  offenses  which  proceed  from  the  mis- 
conduct of  public  men,  or  in  other  words  from  the  abuse 
or  violation  of  some  public  trust.  They  are  of  a  nature  which 
may  with  peculiar  propriety  be  denominated  political,  as  they 
relate  chiefly  to  injuries  done  immediately  to  the  society  it- 
self. The  prosecution  of  them  for  this  reason  will  seldom 
fail  to  agitate  the  passions  of  the  whole  community,  and  to 
divide  it  into  parties  more  or  less  friendly  or  inimical  to  the 
accused.  In  many  cases,  it  will  connect  itself  with  the  pre- 
existing factions,  and  will  enlist  all  their  animosities,  par- 
tialities, influence  and  interest  on  one  side,  or  on  the  other; 
and  in  such  cases  there  will  always  be  the  greatest  danger, 
that  the  decision  will  be  r^ulated  more  by  die  comparative 
strength  of  parties,  than  by  the  real  demonstrations  of  inno- 
cence or  guilt 
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"  The  delicacy  and  magnitude  of  a  trust,  which  so  deeply 
concerns  the  political  reputation  and  existence  of  every  man 
engaged  in  the  administration  of  public  affairs,  speak  for 
themselves.  The  difficulty  of  placing  it  rightly  in  a  govern- 
ment resting  entirely  on  the  basis  of  periodical  elections,  will 
as  readily  be  perceived,  when  it  is  considered  that  the  most 
conspicuous  characters  in  it  will,  from  that  circumstance,  be 
too  often  the  leaders,  or  the  tools  of  the  most  cunning  or  the 
most  numerous  faction;  and  on  this  account,  can  hardly  be 
expected  to  possess  the  requisite  neutrality  towards  those 
whose  conduct  may  be  the  subject  of  scrutiny.     .     .     . 

"  The  awful  discretion,  which  a  court  of  impeachments 
must  necessarily  have,  to  doom  to  honor  or  to  infamy  the  most 
conspicuous  and  the  most  distinguished  characters  of  the 
community,  forbids  the  commitment  of  the  trust  to  a  small 
number  of  persons."  (The  Federalist,  No.  65,  pp.  490-91 ; 
492-93.) 

Surely  all  these  reasons  advanced  by  Hamilton  as  to  the  nature 
of  a  court  that  should  try  impeachments,  apply  also  to  the  neces- 
sity of  there  being  some  law  determining  what  public  officials 
can  be  impeached  for. 

It  is  claimed,  as  we  understand,  that,  inasmuch  as  the  Constitu- 
tion merely  provides  that  the  Assembly  shall  have  the  power  of 
impeachment,  and  then  provides  for  a  Court  to  try  such  impeach- 
ments, without  stating  for  what  causes  impeachments  will  lie,  that 
there  is  no  limit  to  the  causes  for  which  the  Assembly  may  im- 
peach, and  no  limit  to  the  jurisdiction  of  this  Court  in  determin- 
ing the  causes  for  impeachment. 

Note :  The  language  of  the  Constitution  is  "  The  Assembly  shall 
have  the  power  of  impeachment,"  There  is  no  limit  as  to  the 
persons  who  may  be  impeached,  and  it  might  as  well  be  claimed 
that  this  conferred  the  power  to  impeach  private  citizens  and  dis- 
qualify them  from  holding  office,  as  well  as  public  officials,  as  to 
claim  that  it  confers  the  power  to  impeach  for  any  cause  that  the 
Assembly  or  this  Court  deems  sufficient. 

In  other  words,  that  there  is  no  law  governing  this  tribunal  as 
to  what  is  an  impeachable  offense,  except  its  own  determination. 
That  it  is  a  law  unto  itself. 
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If  that  be  the  law^  if  the  Assembly  can  impeach  for  any  cause 
that  it  sees  fit,  for  acts  done  by  an  official  during  his  term  oi 
office,  as  well  as  for  acts  done  by  him  when  a  private  citizen  be- 
fore he  had  become  a  public  official,  thereby  suspending  him  in- 
definitely from  discharging  the  duties  of  his  office,  then  the  door 
is  opened  wide  to  an  unscrupulous  majority  to  impeach  an  official 
whose  conduct  in  office  has  been  upright  and  honest,  who  has 
stood  in  the  way  of  graft  and  oorraption,  but  who,  perchance,  be- 
fore coming  into  office  has  been  guilty  of  some  indiscretion,  or 
worse.  To  impeach,  in  fact,  not  for  official  misconduct,  but  because 
of  his  refusal  to  abuse  the  powers  of  his  office. 

If  you  are  simply  called  upon  to  determine  as  to  whether  such 
accused  official  has  in  fact  committed  the  acts  alleged  in  the 
articles  of  impeachment,  then  the  executive  department  of  the 
government  is  at  the  mercy,  not  of  the  l^slative  department  of 
the  government,  but  of  a  single  branch  of  it 

On  the  other  hand,  if  you  are  to  determine  as  to  whether  the 
act  if  committed  is  an  impeachable  offense,  we  respectfully  submit 
that  there  must  be  some  law  governing  your  action  by  which  it 
may  be  determined  whether  in  truth  and  in  fact  an  impeachable 
offense  has  been  committed. 

The  power  of  impeachment,  spoken  of  by  Hamilton  as  an 
''  awful "  power,  if  it  has  no  limits,  and  the  Assembly  can  im- 
peach, and  the  Court  for  the  Trial  of  Impeachments  can  convict^ 
whenever  it  is  deemed  desirable  to  remove  a  public  official,  is 
indeed  an  awful  power,  which  in  times  of  public  excitement  may 
be  misused  for  partisan  or  personal  purposes.  The  power  of 
impeachment  without  any  limitations  may  be  used  to  remove  a 
political  adversary  for  differences  of  political  opinions,  and  in  my 
own  time  I  have  witnessed  such  public  political  feeling  that  honest 
men  believed  that  they  would  be  doing  their  country  a  service  in 
removing  from  public  office  those  officials  holding  political  views 
adverse  to  their  own,  because  of  their  assumed  danger  to  the 
best  interests  of  the  country.  If  there  is  no  limit,  then  that 
power  can  be  exercised  for  the  purpose  of  removing  the  highest, 
most  energetic  and  honest  public  officials,  for  the  purpose  of  pro- 
tecting other  officials  who  are  guilty  of  dishonest  practices  in 
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paWc  office,  or  from  pursuing  and  expoeing  influential  and 
poirerf  ul  men  who  are  not  holding  public  office  but  who  are  direct- 
ing public  affairs. 

Some  limit  must  be  fixed  to  tiiis  great  power,  otherwise,  in 
the  last  analysis  of  executive  government  in  this  State,  we  will 
have  a  government  of  men  and  not  of  laws.  That  there  is  a 
limitation  upon  the  exercise  of  this  great  power,  I  think  I  shall 
be  able  to  demonstrate  to  your  satisfaction. 

While  there  is  nothing  in  the  Constitution  providing  for  what 
causes  the  Court  for  the  Trial  of  Impeachments  may  remove  an 
official  from  office,  yet  this  Court^  like  every  other  courts  is  gov- 
erned by  the  law  —  it  is  not  a  law  unto  itself  —  and  when  that 
law  is  not  specifically  set  forth  in  the  Constitution  we  must  look 
elsewhere  for  it 

This  is  a  Court  exercising  judicial  functions,  and  no  other,  and 
the  judicial  function  is  to  interpret,  pronounce  and  enforce  the 
law.    It  is  the  legislative  function  to  make  the  law. 

Is  this  Court  to  determine  for  what  a  public  official  can  be 
impeached?  Is  it  to  define  offenses  for  which  an  official  can  be 
removed  from  office,  or  is  it  to  determine  from  the  evidence 
whether  the  respondent  has  wilfully  committed  offenses  defined  by 
law,  either  statute  or  common,  as  impeachable  offenses? 

If  it  is  to  do  the  first,  it  is  exercising  legislative  power ;  if  the 
last,  judicial  power.  It  cannot  exercise  both.  It  cannot  both 
create  offenses  or  causes  of  impeachment,  and  then  determine 
whether  the  acts  of  tiie  respondent  constituted  the  impeachable 
offenses  thus  created.  Chief  Judge  Cullen  in  a  dissenting  opinion 
—  and  dissenting  opinions  very  frequently  set  forth  the  law  —  in 
People  V.  Aheam  (196  N.  T.  253),  said: . 

^'  For  the  courts  to  declare  a  disqualification  not  enacted 
by  the  Legislature  or  by  the  Constitution,  is,  to  use  the  lan- 
guage of  Lord  Chatham,  not  to  declare  the  law,  but  to  make 
the  law." 

So  for  this  Court  to  declare  for  what  acts  a  public  official  may 
be  impeached  is  not  to  declare  the  law  but  to  make  it 
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Chief  Jiistice  Marshall  in  the  case  of  Osbom  v.  United  States 
(22ir.S.  865),  said: 

"Judicial  power,  as  contradistinguished  from  the  power  of 
the  laws,  has  no  existence.  Courts  are  the  mere  instruments 
of  the  law,  and  can  will  nothing.  When  they  are  said  to  exer- 
cise a  discretion,  it  is  a  mere  legal  discretion,  a  discretion  to 
be  exercised  in  discerning  the  cause  prescribed  by  law;  and, 
when  that  is  discerned  it  is  the  duty  of  the  court  to  follow  it 
Judicial  power  is  never  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  judge;  it  is  always  for  the  purpose 
of  giving  effect  to  the  will  of  the  Legislature;  or,  in  other 
words,  to  the  will  of  the  law." 

What  is  the  law  then  that  is  to  govern  this  Court  as  to  whether 
the  matters  and  things  set  forth  in  these  articles  of  impeachment 
that  we  have  objected  to  constitute  impeachable  offenses  i 

Is  it  the  law  that  a  public  official  can  be  impeached  and  removed 
from  office  for  acts  committed  by  him  before  becoming  an  official  i 

"So  cases  have  been  brought  to  our  attention  where  a  publio 
official  has  been  impeached  for  acts  committed  by  him  while  a 
private  citizen. 

It  is  true  that  in  former  times  in  England  private  persons  were 
impeached  for  public  offenses  and  punished  for  alleged  offenses 
against  the  Kingdom,  but  since  the  revolution  of  1688  no  one  has 
been  impeached  except  for  misconduct  in  office  or  connected  with 
office. 

All  the  learning  and  research  exhibited  in  the  trials  of  Presi- 
dent Johnson,  Senator  Blount,  Judge  Barnard,  Belknap,  Shively 
and  others,  shed  no  light  upon  this  question.  In  none  of  those 
cases  was  the  question  raised  as  to  whether  public  officials  could 
be  impeached  for  acts  committed  while  private  citizens. 

'No  case  of  impeachment  in  this  country  has  been  found  where 
a  public  official  has  been  impeached  for  offenses  prior  to  his  as- 
sumption of  office.     All  are  cases  of  misconduct  in  office. 

In  other  words,  for  over  two  hundred  years,  including  periods 
of  political  strife  and  animosities,  when  the  passions  of  men  ran 
high,  when  the  pursuit  of  political  adversaries  was  merciless,  no- 
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where  in  the  English  speaking  world  has  an  attempt  been 
made  to  remove  a  public  official  from  his  position,  by  impeachmoity 
for  offenses  alleged  to  have  been  committed  before  he  became 
such  an  official. 

This  is  powerful  and  persuasive  evidence  that  the  power  of 
impeachment  for  offenses  committed  at  such  times  does  not  exists 
otherwise,  knowing  the  passions  and  prejudices  of  men,  we  must 
believe  it  would  have  been  resorted  to. 

In  determining  this  question  we  must  take  into  consideration 
the  purposes  to  be  accomplished  by  impeachment,  and  the  laws 
that  limit  and  control  the  proceedings. 

The  primary  purpose  of  an  impeachment  is  to  remove  from  office 
an  unfaithful  public  official. 

James  Wilson,  that  great  authority  upon  constitutional  law, 
one  of  the  greatest  men  in  the  convention  that  framed  the  Con- 
stitution of  the  United  States,  says: 

'^  Impeachments  are  confined  to  political  characters,  to  po- 
litical crimes  and  misdemeanors,  and  to  political  punish- 
ments."    (James  Wilson's  Works,  vol.  2,  p.  46.) 

Story,  in  speaking  of  the  causes  of  impeachment  and  the  use  in 
the  United  States  Constitution  of  the  words  "  treason,  bribery, 
and  other  high  crimes  and  misdemeanors,"  says : 

"  The  treason  contemplated  must  be  against  the  United 
States.  In  general,  those  offenses  which  may  be  committed 
equally  by  a  private  person  as  a  public  officer  are  not  the  sub- 
jects of  impeachment.  Murder,  burglary,  robbery,  and  in- 
deed all  offenses  not  immediately  connected  with  office, 
except  the  two  expressly  mentioned,  are  left  to  the  ordinary 
course  of  judicial  proceeding,  and  neither  house  can  r^ularly 
inquire  into  them,  except  for  the  purpose  of  expelling  a 
member."     (Story  on  Constitution,  vol.  1,  sec.  801.) 

Woodeson  declares  that  impeachments  extend  to  cases  in  whidi 
the  ordinary  courts  have  no  jurisdiction.    He  says : 

"  It  is  certain  that  magistrates,  and  officers  intrusted  with 
the  administration  of  public  affairs,  may  abuse  their  dele- 
gated powers  to  the  extensive  detriment  of  the  community, 
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and  at  the  same  time,  in  a  manner  not  properly  cognizable 
before  the  ordinary  tribunals.  The  influence  of  such  delin- 
quents, and  the  nature  of  such  offenses,  may  not  unsuitably 
engage  the  authority  of  the  highest  court,  and  the  wisdom  of 
the  sagest  assembly.  The  Commons,  therefore,  as  the  grand 
inquest  of  the  nation,  become  suitors  for  penal  justice;  and 
they  cannot,  consistently  either  with  their  own  dignity  or 
with  safety  to  the  accused,  sue  elsewhere  but  to  those  who 
share  with  them  in  the  legislature.  On  this  policy  is  founded 
the  origin  of  impeachments,  which  began  soon  after  the  con- 
stitution assumed  its  present  form."  (Woodeson's  Lectures, 
vol.  2,  p.  696.) 

None  of  the  acts  alleged  in  the  first,  second  and  sixth 
articles  of  impeachment  here  presented,  are  acts  of  an  official, 
and  are  all  acts  cognizable  by  the  ordinary  tribunals,  where  no 
one  may  sit  in  judgment  upon  him  who  has  been  engaged  in  pro- 
curing evidence  against  him,  who  has  prejudged  his  case  and 
declared  him  guilty  without  a  hearing,  or  who  is  actuated  by 
political  feeling  or  partisan  animosity,  and  when  if  the  accused  is 
found  guilty  of  the  felony  charged  against  him  his  removal  from 
office  follows  automatically. 

Mr.  Pomeroy,  one  of  our  greatest  writers  upon  constitutional 
law,  in  discussing  the  grounds  of  impeachment  under  the  Federal 
Constitution,  says : 

**  If  any  fact  respecting  the  Constitution  is  incontroverti- 
ble, it  is  that  the  convention  which  framed,  and  the  people 
who  adopted  it,  while  providing  a  government  sufficiently 
stable  and  strong,  intended  to  deprive  all  officers,  from  the 
highest  to  the  lowest,  of  any  opportunity  to  violate  their  pub- 
lic duties,  to  enlarge  their  authority,  and  thus  to  encroach 
gradually  or  suddenly  upon  the  liberties  of  the  citizen.  To 
this  end  elections  were  made  as  frequent,  and  terms  of  office 
as  shorty  as  was  deemed  compatible  with  an  uniform  course 
of  administration.  But  lest  these  political  contrivances 
should  not  be  sufficient,  the  impeachment  clauses  were  added 
as  a  sanction  bearing  upon  official  rights  and  duties  alone,  by 
which  officers  might  be  completely  confined  within  the  scope 
of  the  functions  committed  to  them*''    (Sec  724.) 
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And  in  discussing  the  phrase  in  the  Federal  Constitution  of 
'^  high  crimes  and  misdemeanors/'  said : 

^^  The  phrase  ^  high  crimes  and  misdemeanors '  seems  to 
have  been  left  purposely  vague;  the  words  point  out  the  gen- 
eral character  of  the  acts  as  unlawful;  the  context  and  the 
whole  design  of  the  impeachment  clauses  show  that  these  acts 
were  to  be  official,  and  the  unlawfulness  was  to  consist  in  a 
violation  of  public  duty  which  might  or  might  not  have  been 
made  an  ordinary  indictable  offense."  (Pomeroy's  Constitu- 
tional Law,  sec,  724-25.) 

And  in  determining  what  are  impeachable  offenses,  Story,  by 
most  persuasive  reasoning,  which  has  never  been  successfully  re- 
futed, demonstrates  that  the  Court  for  the  Trial  of  Impeachments 
is  not  a  law  unto  itself,  but  is  governed  by  the  law,  and  in  cases  of 
impeachment  under  the  United  States  Constitution,  in  the  absence 
of  legislation  by  Congress,  holds  that  resort  must  be  had  either  to 
parliamentary  practice  or  to  the  common  law, 

"  Or  the  whole  subject  must  be  left  to  the  arbitrary  dis- 
cretion of  the  Senate  for  the  time  being.  The  latter  is  so 
incompatible  with  the  genius  of  our  institutions,  that  no 
lawyer  or  statesman  would  be  inclined  to  countenance  so  abso- 
lute a  despotism  of  opinion  and  practice,  which  might  make 
that  a  crime  at  one  time,  or  in  one  person,  which  would  be 
deemed  innocent  at  another  time,  or  in  another  person.  The 
only  safe  guide  in  such  cases  must  be  the  common  law,  which 
is  the  guardian  at  once  of  private  rights  and  public  liberties." 
(Story  on  the  Constitution,  sec  797.) 

And  again  he  says : 

"  The  doctrine,  indeed,  would  be  truly  alarming,  that  the 
common  law  did  not  r^ulate,  interpret  and  control  the 
powers  and  duties  of  the  Court  of  Impeachment.  What, 
otherwise,  would  become  of  the  rules  of  evidence,  the  legal 
notions  of  crimes,  and  the  application  of  principles  of  public 
or  municipal  jurisprudence  to  the  charges  against  the  ac- 
cused ?  It  would  be  a  most  extraordinary  anomaly,  that  while 
every  citizen  of  every  state  originally  composing  the  Union 
would  be  entitled  to  the  common  law  as  his  birthright,  and 
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at  once  his  protector  and  guide,  as  a  citizen  of  the  TJnion, 
or  an  officer  of  the  Union,  he  would  be  subjected  to  no  law, 
to  no  principles,  to  no  rules  of  evidence.  It  is  the  boast 
of  English  jurisprudence,  and  without  it  the  power  of  im- 
peachment would  be  an  intolerable  grievance,  that  in  trials 
by  impeachment  the  law  differs  not  in  essentials  from  crimi- 
nal prosecutions  before  inferior  courts.  The  same  rules  of 
evidence,  the  same  legal  notions  of  crimes  and  punishment, 
prevail.  For  impeachments  are  not  framed  to  alter  the  law, 
but  to  carry  it  into  more  effectual  execution,  where  it  might 
be  obstructed  by  the  influence  of  two  powerful  delinquents, 
or  not  easily  discerned  in  the  ordinary  cause  of  jurisdiction, 
by  reason  of  the  peculiar  quality  of  the  alleged  crime.  Those 
who  believe  that  the  common  law,  so  far  as  it  is  applicable, 
constitutes  a  part  of  the  law  of  the  United  States  in  their 
sovereign  character  as  a  nation,  not  as  a  source  of  juris- 
diction, but  as  a  guide  and  check  and  expositor  in  the  ad- 
ministration of  the  rights,  duties  and  jurisdiction  conferred 
by  the  Constitution  and  laws,  will  And  no  difficulty  in 
affirming  the  same  doctrines  to  be  applicable  to  the  Senate 
as  a  court  of  impeachments.  Those  who  denounce  the  com- 
mon law  as  having  any  application  or  existence  in  regard  to 
the  national  government  must  be  necessarily  driven  to  main- 
tain that  the  power  of  impeachment  is,  until  Congress  shall 
legislate,  a  mere  nullity,  or  that  it  is  despotic,  both  in  its 
reach  and  in  its  proceedings.  ...  If  the  common  law 
'  has  no  existence  as  to  the  Union  as  a  rule  or  guide,  the  whole 
proceedings  are  completely  at  the  arbitrary  pleasure  of  the 
Government,  and  its  functionaries,  in  all  its  d^artments." 
(Same,  section  798,  vol.  1,  p.  582.) 

It  being  unthinkable  that  the  power  of  impeachment  should  be 
despotic  both  in  its  reach  and  in  its  proceedings,  then  it  must 
be  apparent  that  the  extent  of  that  power  must  be  determined 
by  the  common  law  or  by  statute. 

And  the  great  jurist  further  says: 

''It  seems,  then,  to  be  the  settled  doctrine  of  the  High 
Court  of  Impeachment  that,  though  the  common  law  cannot 
be  a  foundation  of  a  jurisdiction  not  given  by  the  Constitu- 
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tion  or  lawa,  that  jurisdiction,  when  given,  attaches,  and  is 
to  be  exercised  according  to  the  mles  of  the  common  law; 
and  that  what  are  and  what  are  not  high  crimes  and  misde- 
meanors is  to  be  ascertained  by  a  recurrence  to  that  great 
basis  of  American  jurisprudence.  The  reasoning  by  which 
the  power  of  the  House  of  Representatives  to  punish  for 
contempts  (which  are  breaches  of  privil^es  and  offenses 
not  defined  by  any  positive  laws)  has  been  upheld  by  the 
Supreme  Court,  stands  upon  similar  grounds;  for  if  the 
House  has  no  jurisdiction  to  punish  for  contempts  until  the 
acts  had  been  previously  defined  and  ascertained  by  positive 
law,  it  is  clear  that  the  process  of  arrest  would  be  illegal." 
(Same,  section  799,  vol.  1,  pp.  588-84.) 

And  in  the  absence  of  legislation  by  Congress,  it  is  now  by  com- 
mon consent  conceded  that  what  are  causes  for  impeachment,  in 
addition  to  those  specifically  mentioned  in  the  Constitution,  is 
to  be  determined  by  the  parliamentary  and  common  law  of  Eng- 
land as  it  was  when  our  Constitution  was  adopted,  excepting  so 
far  as  such  parliamentary  and  common  law  is  repugnant  to  the 
spirit  of  our  institutions. 

That  is,  what  are  impeachable  offenses  is  defined  by  law,  not 
by  the  Court  for  the  Trial  of  Impeachments.  Its  only  function 
is  to  determine  whether  the  acts  charged  constitute  impeachable 
offenses  as  defined  by  the  law,  and  not  by  the  Court  itself. 

What  then  is  the  law  of  impeachment  in  this  State? 

The  power  of  impeachment  is  granted,  and  the  tribunal  to 
try  the  impeachment  is  provided  for  by  the  Constitution. 

Constitutions  primarily  are  only  statements  of  principles  upon 
which  governments  shall  be  conducted,  and  the  distribution  of  the 
powers  of  government,  stating  by  whom  they  shall  be  exercised. 
As  a  rule  they  are  not  self-executing  but  depend  upon  existing 
laws  or  statutes,  then  in  existence  or  thereafter  to  be  enacted,  to 
carry  them  into  effect.  So  says  the  Court  of  Appeals  in  the 
47  N.  Y.    (People  ex  rel.  Jackson  v.  Potter,  47  N.  Y.  375-80.) 

To  illustrate:  the  provision  of  section  6,  article  1,  of  our  State 
Constitution,  that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  presentment  or  indictment 
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of  a  grand  jury,  by  inference  provides  for  indictments  of  persons 
for  capital  or  otherwise  infamous  crimes  by  grand  juries,  but 
there  is  nothing  in  the  Constitution  defining  what  is  a  capital 
or  otherwise  infamous  crime. 

Under  its  provisions  certainly  no  one  would  contend  that  a 
grand  jury  in  the  first  instance,  and  a  trial  court  finally,  has  the 
power  of  determining  what  is  or  is  not  a  capital  or  otherwise  in- 
famous crime. 

And  in  granting  the  power  to  impeach,  and  in  providing  a 
tribunal  for  the  trial  of  impeachments^  the  Constitution  did  not 
confer  upon  the  Assembly  or  this  Court,  the  power  of  determining 
what  are  impeachable  offenses,  any  more  than  it  conferred  upon 
the  grand  jury  or  trial  courts  the  power  of  determining  what  are 
capital  or  otherwise  infamous  crimes. 

Standing  alone  those  provisions  are  inoperative,  unless,  as  has 
been  held,  as  we  have  heretofore  shown  as  to  the  impeachment  of 
ITnited  States  officials,  resort  can  be  had  to  the  common  and  par- 
liamentary law  of  England.  As  to  our  State  that  is  put  beyond 
question  for  our  State  Constitution  has  provided,  in  section  16 
of  article  1,  that  such  parts  of  the  common  law,  and  of  the  acts 
of  the  Legislature  of  the  colony  of  New  York  as  formed  the  law 
of  that  colony  in  1775,  and  such  acts  of  the  Legislature  of  this 
State  as  are  now  in  force,  shall  be  and  continue  the  law  of  this 
State,  subject  to  such  alterations  as  the  Legislature  shall  make 
concerning  the  same. 

So  existing  laws  were  continued  and  relied  upon  to  put  the 
provisions  of  the  Constitution  into  force  and  effect,  until  legis- 
lation, when  necessary,  could  be  had. 

The  necessity  for  legislation  to  give  force  and  effect  to  the 
provisions  of  the  Constitution  in  relation  to  impeachment  has 
always  been  recognized,  and  in  the  Constitution  of  1846  it  is 
expressly  provided  that, 

'^  Provisions  shall  be  made  by  law  for  the  removal  for 
misconduct  or  malversation  in  office  of  all  officers,  except 
judicial,  whose  powers  and  duties  are  not  local  or  legisla- 
tive^ and  who  dball  be  elected  at  general  elections,  and  also 
for  supplying  vacancies  created  by  such  removal." 
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The  same  direction  appears  in  the  Constitution  of  1894  as  sec- 
tion 7  of  artide  10. 

This  language  is  applicable  to  every  elective  State  officer,  ex- 
cept judicial  and  legislative.  It  applies  to  the  Governor  and 
Lieutenant  Governor,  as  v^ell  as  to  all  other  State  officers. 

It  is  to  be  further  noticed  that  provision  is  to  be  made  for 
removal  "  for  misconduct  or  malversation  in  office  "  only.  That 
is,  no  provision  is  to  be  made  for  removal  from  office  for  "  mis- 
conduct or  malversation  "  out  of  office. 

This  language,  by  familiar  rules  of  interpretation,  excludes  the 
Legislature  from  making  provision  for  the  removal  of  officials  for 
anything  done,  or  omitted  to  be  done,  by  them  before  they  became 
officials.  It  must  be  taken  as  the  expression  of  the  will  of  the 
people  that  public  officials  are  to  be  removed  only  because  of 
official  misconduct,  and  not  for  acts  done  by  them  before  they 
became  public  officials. 

Pursuant  to  that  provision  of  the  Constitution  the  Legislature 
in  the  Code  of  Criminal  Procedure  (sections  12  to  20,  inclusive, 
and  sections  118  to  131,  inclusive),  has  made  provision  for  the 
removal  of  public  officials,  the  causes  for  such  removal,  and  the 
procedure  thereon. 

The  necessity  of  giving  effect  to  the  Constitution  has  alvrays 
been  recognized,  even  in  relation  to  the  power  of  impeachment. 

From  the  time  of  our  first  Constitution  down  to  the  present  time, 
impeachments  have  always  been  provided  for  by  statute,  following 
usually  the  terms  of  the  constitutional  provisions. 

Section  33  of  the  Constitution  of  1777  provides: 

"  That  the  power  of  impeachment  of  officers  of  the  State 
for  mal  and  corrupt  conduct  in  their  respective  offices,  be 
Tested  in  the  representatives  of  the  people  in  Assembly,  and 
that  it  shall  always  be  necessary  that  two-thirds  of  the  mem- 
bers present  shall  consent  and  concur  in  such  impeachment." 

That  was  followed  by  the  enactment  of  a  statute  in  the  same 
language  of  the  Constitution  itself,  chapter  10  of  the  Laws  of  1801, 
section  5.    1  K.  &  R  182. 
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Article  5,  section  2,  of  the  Constitution  of  1821,  effective 
December  81,  1822,  provides  as  follows: 

^'  The  Assembly  shall  have  the  power  to  impeach  all  civil 
officers  of  this  State  for  mal  and  corrupt  conduct  in  office, 
and  for  high  crimes  and  misdemeanors." 

But  that  the  majority  of  all  the  members  elected  shall  concur  in 
the  impeachment. 

That  was  followed  by  the  enactment  of  a  statute  in  identical 
terms.    Bevised  Statutes,  pt  1,  ch.  7,  tit.  2,  sec.  15,  1828. 

The  Constitution  of  1846,  article  6,  section  1,  effective  January 
1, 1847,  provides  that: 

"  The  Assembly  shall  have  the  power  of  impeachment  by 
the  vote  of  a  majority  of  all  the  members  elected." 

The  present  Constitution,  1894,  article  6,  section  13,  is  iden- 
tical in  its  provisions  as  to  impeachments  with  the  Constitution  of 
1846. 

In  1850,  a  Code  of  Criminal  Procedure  was  reported  by  a  com- 
mission, which  was  not  enacted  into  the  law  until  1881,  being 
the  present  Code  of  Criminal  Procedure;  section  17,  as  originally 
reported  by  the  commission,  is  at  present  section  12,  and  reads  as 
follows : 

^'  The  Court  for  the  Trial  of  Impeachments  has  the  power 
to  try  impeachments,  when  presented  by  the  Assembly,  of  all 
civil  officers  of  the  State,  except  justices  of  the  peace,  justices 
of  justices'  courts,  polices  justices  and  their  clerks,  for  wilful 
and  corrupt  misconduct  in  offica" 

It  will  be  observed  that  all  the  Constitutions,  except  that  of 
1846  and  our  present  Constitution,  describe  for  what  officials 
could  be  impeached.  The  Constitution  of  1777,  ^^for  mal  and 
corrupt  conduct  in  their  respective  offices."  The  Constitution  of 
1821  ^'  for  mal  and  corrupt  conduct  in  office,  and  for  high  crimes 
and  misdemeanors." 
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These  were  very  general  descriptions  of  an  impeachable  ofiPense, 
but  still  descriptions  and  definitions^  leaving  the  Court  to 
determine  whether  the  particular  acts  charged  in  the  articles  of 
impeachment  constituted  "  mal  and  corrupt  conduct  in  office,"  or 
a  *^  high  crime  or  misdemeanor."  And  in  determining  what  was 
a  ^^  high  crime  or  misdemeanor  "  resort  had  to  be,  in  the  absence 
of  legislation,  to  the  common  or  parliamentary  law. 

The  Constitutions  of  1846  and  18^4  conferred  the  power  of 
impeachment  of  public  officials  upon  the  Assembly,  and  created  a 
Court  for  the  Trial  of  Impeachments,  without  saying  what  should 
constitute  cause  for  impeachment,  but  left  that  to  be  determined 
by  existing  law  or  laws  to  be  thereafter  enacted. 

At  the  time  of  the  adoption  of  the  Constitution  of  1846  there 
was  a  statute,  as  we  have  heretofore  seen,  providing  that  civil 
officers  could  be  impeached  ^^  for  mal  and  corrupt  conduct  in 
office,  and  for  high  crimes  and  misdemeanors."  (B.  S.,  pt  1,  ch. 
7,  tit.  2,  sec.  15,  1828.) 

That  was  a  definition  or  description  in  general  terms  of  im- 
peachable offenses  under  our  Constitution.  That  statute  remained 
the  law  of  the  State  until  1881,  when  the  Code  of  Criminal  Pro- 
cedure was  adopted. 

It  is  familiar  law  that  Constitutions  are  adopted  with  a  view 
to  existing  laws,  which  are  continued  in  force,  unless  repugnant 
to  the  Constitution,  and  are  relied  upon  to  carry  into  effect  the 
provisions  of  the  Constitution. 

Under  the  Constitution  of  1846,  therefore,  the  provisions  of 
the  Bevised  Statutes  I  have  cited  being  in  effect,  a  public  official 
could  be  impeached  for  "  mal  and  corrupt  conduct  in  office,"  and 
that  remained  the  law  until  1881,  because  it  was  not  inconsistent 
with  the  provision  of  the  Constitution. 

When  the  Constitution  of  1894  was  adopted  our  law  provided 
that  the  Court  for  the  Trial  of  Impeachments  should  have  juris- 
diction to  try  impeachments  "  for  wilful  and  corrupt  misconduct 
in  office."    That  had  been  law  for  thirteen  years. 

That  was,  and  is,  a  definition  of  impeachable  offenses,  and  under 
familiar  rules  of  interpretation  excludes  all  others. 

The  authors  of  the  Constitution  are  presumed  to  have  known 
the  existence  of  that  law  and  to  have  depended  upon  it  to  enforce 
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the  provisionB  of  the  Oonstitation  until  some  otker  law  was  enacted 
to  take  its  place. 

Grand  juries  may  be  authorized  to  indict  for  crimes^  and  as- 
semblies to  impeach;  and  the  courts  may  be  created  to  try  in- 
dictments  and  imprisonments,  but  there  must  be  some  law  defining 
and  describing  the  crimes  and  offenses  for  which  they  may  indict, 
impeach  and  try,  and  when  the  law  has  described  the  crimes 
and  offenses  so  indictable,  impeachable  and  triable,  they  can  in- 
dict, impeach  and  try  no  others. 

When  our  present  Constitution  was  being  formed  its  authors 
found  upon  the  statute  book  of  the  State  a  law  defining  impeach- 
able offenses,  limiting  the  power  of  the  Court  to  try  impeach- 
ments ^^  for  wilful  and  corrupt  misconduct  in  office,"  but  they 
made  no  change  in  the  phraseology  of  the  Constitution,  and  they 
are  presumed  to  have  acquiesced  in  that  definition  and  limitation. 
That  that  is  so,  besides  the  ordinary  and  familiar  rules  of  con- 
struction, I  have  appended  to  my  brief  as  a  note,  but  it  is  so 
interesting  I  will  read  it,  although  I  had  intended  it  simply  for 
the  benefit  of  the  Court  without  my  taking  the  trouble  to  read. 

That  the  provisions  of  the  Code  of  Criminal  Procedure  in  rela- 
tion to  impeachments  and  impeachable  offenses,  were  considered  by 
the  authors  of  the  Constitution  of  1894  to  be  in  harmony  with  that 
Constitution,  would  appear  from  the  following  facts : 

Pursuant  to  chapter  189  of  the  Laws  of  1890,  Governor  Hill 
appointed  a  commission  to  revise  the  judiciary  article  of  the 
Constitution  then  in  force.  That  commission  was  composed  of 
some  of  the  most  prominent  lawyers  in  the  State:  Judge  Dan- 
forth,  as  chairman ;  James  C.  Carter,  Frederick  Coudert,  William 
B.  Homblower,  Judge  Gilbert,  Lewis  Carr,  Wilson  B.  Bissell  and 
others.    Lincoln's  Constitutional  History,  vol.  1,  pages  6^4-85. 

After  months  of  deliberation  the  committee  presented  to  the 
Legislature  a  completely  revised  judiciary  article.  Ifo  action  was 
taken  by  the  L^islature  with  respect  to  its  recommendations. 
Many,  however,  of  its  most  important  suggestions  were  adopted 
three  years  later  by  the  convention  of  1894  and  were  incorporated 
in  the  new  Constitution.  Lincoln's  Constitutional  History,  vol. 
1,  page  721. 

Two  members  of  the  commission,  Hon.  Joseph  H.  Choate  and 


34f6  TBIAL  OF  WILLIAM  SULZBB 

Mr.  Louis  Marshall,  were  elected  to  the  constituticmal  conven- 
tion of  1894.  Mr.  Choate  became  the  chairman  of  that  body  and 
Mr.  Marshall  a  member  of  the  judiciary  committee.  The  latter 
presented  to  the  convention  for  its  consideration  the  judiciary 
article  as  framed  by  the  commission,  and  subsequently  introduced 
the  same  article  with  various  amendments.  These  measures,  to- 
gether with  other  proposed  changes  in  the  judiciary  article,  were 
considered  by  the  judiciary  committee  of  the  convention  for  nearly 
five  months.  Every  line  and  every  word  was  made  the  subject 
of  the  most  careful  thought  The  statutes  and  decisions  bearing  on 
the  judiciary  article  were  studied  and  discussed. 

After  the  convention  adjourned  and  the  revised  Constitution  was 
adopted,  Mr.  Choate,  as  president  of  the  convention,  requested 
Mr.  Marshall,  as  a  member  of  the  judiciary  committee,  to  prepare 
amendments  to  the  Code  of  Civil  and  Criminal  Procedure,  respec- 
tively, which  would  harmonize  their  provisions  with  the  Constitu- 
tion. This  mandate  was  accepted,  and  Mr.  Marshall  submitted  to 
the  Legislature  of  1895  two  bills,  which  were  enacted  as  chapters 
880  and  946  of  the  Laws  of  1895. 

Among  the  provisions  of  the  Code  of  Criminal  Procedure  which 
were  thus  considered  was  title  LL  of  part  I,  which  related  to  the 
Court  for  the  Trial  of  Impeachments.  The  only  change  made  in 
that  title  was  the  addition  to  section  13  which  related  to  the  mem- 
bers of  the  Court  as  follows: 

^^  Sut  on  the  trial  of  an  impeachment  against  the  Governor 
or  Lieutenant  Governor,  the  Lieutenant  Governor  cannot  act 
as  a  member  of  the  Court.'' 

This  amendment  embodied  in  the  Code  the  new  matter  added 
by  the  convention  to  section  13  of  article  6  of  the  Constitution. 
In  all  other  respects  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure, including  section  12,  relating  to  the  jurisdiction  of  the 
Court  for  the  Trial  of  Impeachments,  advisedly  remained  un- 
changed. 

The  significance  of  these  facts  which  I  have  just  recited  is 
powerfully  stated  in  the  dissenting  opinion  of  Judge  O'Brien  in 
People  V.  Helmer,  154  N.  Y.  612,  whose  conclusions  were,  how- 
ever, subsequently  adopted  by  the  Court  of  Appeals  in  People  v. 
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Millar,  169  N.  Y.  339 ;  the  question  there  being,  as  to  whether 
or  not  the  limitations  upon  the  jurisdiction  of  the  Court  of  Ap- 
peals which  related  to  appeals  in  ciyil  caseB>  were  also  applicable 
to  appeals  in  criminal  cases.    He  said: 

'^  It  is  worthy  of  note  that  the  lawyers  in  the  convention 
who  framed  this  section  and  reported  it  to  the  convention,  and 
upon  whose  advice  it  was  adopted,  made  no  mention,  either 
in  the  debate,  or  in  any  report,  of  any  purpose  to  interf  ere- 
with  appeals  in  criminal  cases,  while  the  effect  it  was  in- 
tended to  have  upon  appeals  in  civil  cases  was  fully  ex- 
plained and  debated;  and  what  is  still  more  remarkable  is 
that  a  member  of  the  judiciary  committee,  who  was  prom- 
inent in  framing  the  section  and  urging  its  passage,  is  the 
author  of  two  bills  which  he  presented  to  the  Legislature 
in  behalf  of  the  bar  of  the  State,  revising  both  the  Codes  of 
Criminal  and  Civil  Procedure,  in  order  to  bring  them  into 
harmony  with  the  changes  in  the  practice  which  the  new 
Constitution,  then  adopted,  had  introduced.  His  work  is 
found  in  chapters  880  and  946  of  the  Laws  of  1895.  These 
statutes,  enacted  for  the  very  purpose  of  carrying  the  changes 
into  effect,  have  great  weight  in  the  construction  of  the  limi- 
tations upon  appeals  contained  in  section  9.  The  Code  regu- 
lating the  procedure  in  all  civil  cases  has  incorporated  in  it 
all  the  limitations  upon  appeals  that  are  to  be  found  in 
the  section  in  the  very  words  there  used.  While  in  the  Code 
regulating  the  procedure  in  criminal  cases,  and  defining  the 
right  of  appeal  in  such  cases  to  this  Court,  they  have  all 
been  omitted  and  the  practice  left  just  as  it  was  before.  It 
would  be  impossible  to  conceive  a  weightier  example  of  not 
only  legislative  construction,  but  construction  by  the  framers 
of  the  Constitution  themselves.  We  know  that  arguments 
drawn  from  like  sources,  but  far  weaker  in  degree,  have 
settled  disputed  questions  with  respect  to  the  meaning  of 
the  Federal  Constitution,  and,  therefore,  they  cannot  be  out 
of  place  here.'* 

The  words,  "  for  wilful  and  corrupt  misconduct  in  ofiice/'  it 
is  true,  are  very  general,  but  they  are  sufficient. 
It  would  be,  as  some  writers  have  written,  impossible  to  fore- 
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see  and  accurately  describe  all  possible  kinds  of  official  miscon- 
duct that  an  ingenious  and  corrupt  official  might  conceive  and  com- 
mit, and  therefore,  it  was  wiser  and  safer  to  describe  the  offenses 
in  general  terms,  and  let  the  Court  determine  whether  the  facts 
alleged  and  proved  constitute  ^^  wilful  and  corrupt  misconduct 
in  office." 

Of  course,  an  act,  however  wilful  and  corrupt,  committed  by 
a  private  citizen  cannot  constitute  wilful  and  corrupt  misconduct 
in  office.  The  articles  of  impeachment  themselves  rather  recog- 
nize that  fact 

The  articles  of  impeachment  here  presented  read : 

"  Besolved,  That  William  Sulzer,  Governor  of  the  State 
of  ^ew  York,  be  and  he  hereby  is  impeached  for  unlawful 
and  corrupt  conduct  in  office  and  for  high  crimes  and  mis- 
demeanors." 

The  articles  of  impeachment  recite  that  the  impeachment  is 
against  him  for  '^  wilful  and  corrupt  misconduct  in  his  said  office, 
and  for  high  crimes  and  misdemeanors." 

It  will  be  observed  that  the  wording  of  the  resolution  of  im- 
peachment and  that  the  articles  of  impeachment  are  different; 
that  neither  of  them  follows  the  wording  in  our  present  statute, 
but  it  will  be  assumed  that  in  substance  they  mean  the  same,  and 
that  the  impeachment  is  preferred  against  him,  '^  for  wilful  and 
corrupt  misconduct  in  office  and  for  high  crimes  and  mis- 
demeanors." 

I  will  assume  that  I  have  sufficiently  considered  the  question 
of  the  use  of  the  words  ^'  wilful  and  corrupt  misconduct  in  office," 
and  that  impeachments  must  be  confined  to  official  misconduct 
and  proceed  to  a  brief  consideration  of  what  force  is  to  be  given 
to  the  use  of  the  words  ^'  high  crimes  and  misdemeanors." 

It  may  be  said,  however,  that  he  can  be  impeached  for  other 
crimes,  and  the  crimes  are  set  forth,  and  what  I  have  now  to  say 
applies  more  particularly  to  the  first  and  second  article.  If  they 
are  crimes,  then  they  are  indictable,  and  I  undertake  to  say 
that  the  matters  and  things  set  forth  in  those  two  articles  do  not 
constitute  indictable  offenses.  The  statements  and  affidavits  re- 
ferred to  in  articles  1  and  2  of  the  impeachment  were  voluntary, 
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thai  IB,  not  lequired  by  law.  That  is  to  say,  if  made  under 
section  776  of  the  Penal  Oode,  there  was  nothing  that  required 
him  to  include  in  his  statement  any  list  of  contributions  received 
by  him,  but  only  of  contributions  made  by  him.  That  is  all  that 
is  required  by  the  Penal  Coda 

If  it  is  claimed  to  have  been  made  in  compliance  with  the  pro- 
visions of  the  corrupt  practices  act^  then  there  is  nothing  in  the 
provisions  of  the  corrupt  practices  act  that  requires  him  to 
make  oath  to  that  statement.  So,  if  made  under  the  one,  there  is 
no  obligation  for  him  to  make  a  statement  of  any  receipts;  only 
of  payments  made  by  him  or  contributions  made  by  him.  If 
made  under  the  other,  he  was  not  required  to  verify  it. 

I  will  not  read  you  the  charge  —  I  suppose  you  have  the  articles 
of  impeachment  —  for  the  sake  of  saving  your  time.  But  the 
first  charge  is  that  his  statement  did  not  include  certain  contribu* 
tions;  that  while  it  recited  the  receipt  of  some  contributions, 
that  it  does  not  set  forth  all  the  contributions  he  received,  and  then 
specifies  the  contributions  that  it  alleges  that  he  received,  but 
which  he  did  not  account  for  in  his  statement. 

Article  2  refers  to  the  same  statement  filed  by  Mr.  Suker, 
which  it  states  it  was  his  duty  to  file  within  ten  days  after  his  elec- 
tion, and  declares  that  it  was  his  duty  under  said  statute  to  sub- 
scribe and  swear  to  said  statement,  and  it  charges  him  both  with 
making  the  same  errors  charged  in  article  1,  and  also  with  com- 
mitting perjury. 

Inasmuch  as  the  election  law,  article  20,  known  as  the  oor- 
rupt  practices  law,  requires  a  candidate  to  file  his  statement 
within  twenty  days,  and  does  not  require  it  to  be  verified,  it  is 
plain  that  the  first  charge  accuses  Mr.  Sulzer  of  violating  the 
provisions  of  this  statute.  And  whereas  the  Penal  Code,  section 
776,  requires  a  candidate  to  file  his  statement  within  ten  days, 
and  provides  also  that  it  shall  be  verified,  it  is  evident  that  the 
second  charge  is  brought  tmder  the  provisions  of  the  Penal  Code. 
Both  charges  refer  to  the  same  statement,  declare  that  it  was 
the  duty  of  Mr.  Sulzer  under  oath,  under  each  and  both  of  these 
laws  to  file  a  statement  of  contributions  made  to  him  during  his 
campaign,  and  charge  him  with  the  violation  of  this  duty. 
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Section  776  of  the  Penal  Code  reads  as  follows: 

"  Every  candidate  who  is  voted  for  at  any  public  election 
held  within  this  State,  shall,  within  ten  days  after  such  elee- 
tion,  file  as  hereinafter  provided,  an  itemized  statement  show- 
ing in  detail  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, in  aid  of  his  election." 

I  will  not  read  the  remainder  of  the  section.  It  is  unnecessary 
for  the  purpose  of  this  discussion.    This  is  the  last  clause : 

^^Any  candidate  for  office  who  refuses  or  n^lects  to  file 
a  statement  as  prescribed  in  this  section,  shall  be  guilty  of 
a  misdemeanor,  and  shall  also  forfeit  his  office." 

By  reference  to  section  780  — 

Mr.  Marshall  (interrupting). —  That  was  changed  by  subse- 
quent amendment.    That  was  struck  out  in  the  following  year. 

Mr.  Herrick. —  My  associate  says  that  that  last  clause  "  for- 
feit his  office"  was  stricken  out  by  amendment  the  following 
year. 

That  that  refers  only  to  contributions  made  by  the  candidate 
would  seem  to  be  enforced  by  a  reading  of  section  780,  ^^  fTo  candi- 
date for  a  judicial  office  shall  directly  or  indirectly  make  any 
contribution  of  money  or  other  thing  of  value,  nor  shall  any  con- 
tribution be  solicited;  but  the  candidate  for  a  judicial  office  may 
make  such  legal  expenditures,  other  than  contributions,  as  are 
authorized  by  section  767  of  this  article."  So,  taken  together,  it 
is  evident  that  section  referred  only  to  contributions  made  by  the 
candidate  and  not  to  contributions  received  by  him. 

What  is  known  as  l2ie  corrupt  practices  act,  constituting  article 
20  of  the  diection  law,  provides  for  the  accounting  and  the  filing 
of  statements  by  political  managers  or  treasurers  of  campaign 
f unds;  by  individuals  on  their  own  behalf  and  by  candidates  for 
office. 

Complete  directions  for  the  manner  in  which  such  statements 
shall  be  prepared  are  set  forth  in  the  section  which  applies  par- 
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ticularly  to  the  treasurer  of  a  political  oommittee  or  party,  which 
IB  section  546  of  that  act 

Statements  by  others  than  treasurers  of  parties,  it  is  provided  in 
the  last  sentence  of  said  section,  are  to  conform,  so  far  as  prao- 
ticable,  with  the  statements  to  be  made,  as  therein  described,  by 
the  treasurers  of  such  committees,  but  the  said  statements  are  not 
necessarily  so  complete,  nor  do  they  cover  all  the  items  required 
from  such  treasurers. 

The  last  sentence  of  section  546  reads: 

'^  That  statement  to  be  filed  by  a  candidate  or  other  person 
not  a  treasurer,  shall  be  in  like  form  as  that  hereinbefore 
prescribed,  but  in  a  statement  filed  by  a  candidate  there  shall 
also  be  included  all  contributions  made  by  him." 

That  is  under  the  corrupt  practices  act 

If  this  section  directed  that  '^a  statement  shall  be  filed  by  a, 
candidate  in  like  form  as  that  hereinbefore  provided  for,"  there 
can  be  no  question  but  that  the  statement  so  required  must  con- 
tain all  the  items  required  in  the  statement  to  be  made  by  a 
treasurer.  But  the  actual  wording  suggests  that  a  form  of  state- 
ment is  prescribed  in  some  other  section,  and  that  the  L^slature 
intended  that  the  items  prescribed  in  this  other  section,  so  far  as 
they  went,  should  be  set  forth  "  in  like  form  "  as  those  provided 
for  in  the  statement  to  be  filed  by  a  treasurer.  But,  naturally, 
the  Legislature  did  not  intend  that  a  candidate  shall  set  forth  in 
his  statements  items  not  required  in  the  specifications  relating 
exclusively  to  his  statement,  although  specifically  required  in  the 
section  applying  to  treasurers. 

The  expression  "  the  statement  to  be  filed  "  compels  us  to  look 
back  in  the  article  to  find  what  statement  must  be  filed  by  a  can- 
didate, and  this  we  find  in  sections  541  and  542  of  the  said  article. 

Section  541  requires  that  a  candidate  who  ''shall  give,  pay, 
expend  or  contribute,  or  shall  promise  to  give,  pay,  expend  or  con- 
tribute, any  money  or  other  valuable  thing,  except  for  personal 
expenses  as  hereinafter  provided,  shall  file  the  statement  required 
by  section  546." 

This  section  then  merely  called  upon  the  candidate  to  file  a 
statement  not  of  contributions  made  to  him  or  of  money  paid  to 
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him,  but  merely  of  money  expended  by  him,  or  contributed  by 
him,  which  said  statement  shall  be  m  the  form  provided  for  the 
treasurer  of  a  political  committee. 

And  even  this  statement  may  not  include  any  money  which 
has  been  expended  by  him  for  personal  expenses,  and  such  per- 
sonal expenses  are  defined  in  section  542  as  those  incurred  or  paid 
"  in  connection  with  such  election  for  traveling  and  for  purposes 
properly  incidental  to  traveling,  for  writing,  printing  and  prepar- 
ing for  transmission  any  letter,  circular  or  other  publication  not 
issued  at  regular  intervals,  whereby  he  may  state  his  position  or 
views  upon  public  or  other  questions ;  for  stationery,  and  postage, 
for  telegraph,  telephone  and  other  public  messenger  service;  but 
all  such  expenses  shall  be  limited  to  those  which  are  directly  in- 
curred and  paid  by  him." 

It  seems  apparent  therefore,  that  the  statement  required  to  be 
filed  by  a  candidate  must  under  the  law  include  only  payments 
made  by  him  for  other  than  personal  expenses  as  we  find  above. 
The  very  fact  that  in  the  last  sentence  of  section  546  the  require- 
ment is,  that  the  candidate's  statement  shall  include  ^'  all  contri- 
butions made  by  him  "  emphasizes  the  construction  placed  upon 
this  section  of  the  corrupt  practices  act,  that  he  was  not  re- 
quired to  file  a  statement  of  contributions  made  to  him. 

The  failure  to  comply  with  the  directions  to  file  a  statement 
of  campaign  payments,  and  possibly  of  receipts,  does  not  consti- 
tute a  crime  imder  the  provisions  of  the  corrupt  practices  act, 
contained  in  article  20  of  the  election  law. 

The  remedy  granted  to  the  people  for  the  failure  of  a  candidate 
to  file  such  a  statement  is  set  forth  in  section  550  of  said  act  and 
is,  so  far  as  that  act  is  concerned,  the  exclusive  remedy.  When  a 
statute  creates  a  new  offense,  the  remedy  that  it  provides  is  ex- 
clusive. That  seems  to  be  valid  law.  When  a  statute  creates 
a  new  offense  and  makes  that  unlawful  which  was  lawful  before 
and  provides  a  particular  penalty  and  mode  of  proceeding,  that 
penalty  alone  can  be  enforced,  and  the  offense  in  such  a  case  is  a 
purely  statutory  offense  and  cannot  be  established  by  implication ; 
and  acts  otherwise  innocent  do  not  become  a  crime  unless  a  clear 
and  positive  intent  to  make  them  such  a  crime  is  shown.  (77 
N.  Y.  and  137  N.  Y.) 

This  section  provides  that  where  a  candidate  fails  to  make 
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a  correct  statement  as  provided  therein,  the  Supreme  Court  on  a 
written  petition  shall  direct  the  candidate  summarily  to  file  or 
to  correct  such  a  statement  as  the  case  may  ba  It  is  the  failure 
of  a  candidate  to  obey  this  direction  of  the  court  in  such  a 
proceeding  and  not  his  failure  to  comply  with  this  direction  of 
the  statute  which  is  penalized  by  the  infliction  of  a  fine  or  by 
imprisonment  as  set  forth  in  section  560  of  said  act.  That  pun- 
ishment is  for  a  contempt  of  the  order  of  the  Supreme  Court,  and 
is  by  fine  and  imprisonment,  and  is  in  no  case  a  prosecution  for 
a  crime. 

The  act  provides  in  the  first  instance  that  notice  must  be  given 
to  a  careless  candidate  to  correct  his  omission  before  he  can  be 
punished  in  any  way. 

A  failure,  therefore,  to  file  a  correct  statement  as  provided  by 
this  act  is  not  an  offense  of  any  kind  as  described  by  the  laws  of 
this  State.  The  act  plainly  recognizes  the  possibility,  perhaps 
the  probability,  of  a  candidate  during  the  excitement  which  follows 
a  campaign,  forgetting  to  file  a  statement  within  the  stipulated 
time,  or  if  he  does  file  a  statement,  of  making  many  errors  in  it. 
It  is  to  avoid  such  forgetfulness  and  errors  that  the  act  provides 
that  a  notice  of  such  failure  and  a  demand  to  correct  them  shall 
be  made  in  the  first  instance.  It  recognizes  that  without  such  a 
notice  and  demand  the  omissions  or  the  errors  might  be  innocent 
and  unintentional. 

In  view  of  these  provisions  of  this  law  it  cannot  be  argued 
that  the  act  of  a  candidate  in  failing  to  file  a  statement,  or  in 
filing  an  incorrect  statement  where  he  has  received  no  notice  of 
these  mistakes  and  no  adequate  demand  has  been  made  for  him 
to  correct  them,  constitutes  a  violation  of  this  statute. 

William  Sulzer  in  swearing  that  his  statement  was  complete  and 
accurate  did  not  commit  perjury. 

The  attempt  is  made  to  accuse  him  of  the  crime  of  perjury 
because  a  portion  of  his  statement  containing  items  not  required 
by  the  statute,  was  incorrect.  The  Penal  Code,  in  defining  per- 
jury, states: 

'^A  person  who  swears  or  affirms  .  •  •  that  any  testi- 
mony, declaration,  deposition,  certificate,  affidavit  or  other 
writing  by  him  subscribed  is  true.  .  •  •  On  any  occasion 
in  which  an  oath  is  required  by  law     ...     or  may  be 
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lawfully  adminiBtered,  and  who  •  •  .  on  such  hearing, 
inquiry  or  other  occasion,  wilfully  and  knowingly  testifies, 
declares,  deposes,  or  certifies  falsely,  in  any  material  matter, 
or  states  in  his  testimony,  declaration,  deposition,  affidavit,  or 
certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury/*    (Section  1620,  Penal  Code.) 

The  entire  question  of  perjury,  therefore,  rests  upon  the  ma- 
teriality of  the  statement  in  the  affidavit 

'^  From  time  immemorial  the  common  law  has  made  the 
materiality  of  false  testimony  the  essential  ingredient  of  the 
crime  of  perjury.  From  their  earliest  beginning  the  statutes 
have  always  embodied  that  rule.  Our  penal  laws  but  recently 
embodied  have  continued  it  That  in  short  is  the  unques- 
tioned law  in  this  Stata"  (Section  96,  Penal  Code;  sec 
1620,  Penal  Law.) 

'^  The  language  of  the  statute  is,  that  a  person  who  wil- 
fully and  knowingly  testifies  falsely  in  any  material  matter  is 
guilty  of  perjury."    (People  v.  Teal,  196  N.  Y.  376.) 

"  The  question  is  raised  by  these  exceptions  whether  there 
was  a  failure  to  prove,  in  respect  to  all  or  any  of  the  numerous 
statements  upon  which  perjury  was  assigned,  that  they  were 
material  to  the  question  and  issue  before  the  court.  Dunckel 
V.  Wiles,  11  N.  Y.  482.  It  must  appear,  either  from  the  facts 
set  forth  in  an  indictment  for  perjury,  that  the  matter  sworn 
to  and  upon  which  the  perjury  is  assigned  was  material,  or  it 
must  be  expressly  averred,  that  it  was  material,  and  the 
materiality  must  be  proved  on  the  trial  or  there  can  be  no 
conviction.  A  false  oath  upon  an  immaterial  matter  will  not 
support  a  conviction  for  perjury.  (Roscoe  Cr.  Rep.  728;  2 
Euss.  on  Crimes  489)."     Wood  v.  People,  59  N.  Y.  120-22. 

"An  indictment  for  perjury  is  demurrable  when  it  alleged 
that  in  the  course  of  the  examination  of  an  insurance  com- 
pany by  the  Superintendent  of  Insurance  the  defendant,  an 
officer  of  the  company,  was  called  as  a  witness,  that  the  only 
material  question  upon  his  examination  was  whether  a  certain 
contract  was  valid  and  subsisting  and  that  he  falsely,  feloni- 
ously, wilfully  and  knowingly  testified  that  he  '  thought ' 
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the  contract  was  a  liability  of  the  corporation  and  that  he 
'  believed '  it  was  binding  and  that  he  ^  considered '  that  the 
company  owed  him  money  thereon,  each  ci  which  statements 
was  nntma 

^'  The  existence  of  the  contract  being  alleged  in  the  indict- 
ment, its  validity  and  effect  were  questions  of  law,  and  the 
defend^t's  opinion  thereon  could  not  have  been  material.'' 
(Syllabus.) 

'^  Wilfully  and  knowingly  testifying  to  an  immaterial  fact 
is  not  perjury."     (People  v.  Teal,  169  N.  T.  872.) 

'^  The  indictment  does  not  in  words  charge  that  any  or  all 
of  the  statements  therein  alleged  to  have  been  made  by  de- 
fendant were  material  or  were  of  and  concerning  a  matter 
material  in  the  proceedings  then  being  conducted  by  the 
examiner.  It  is  not  necessary  that  the  indictment  so 
charged,  provided  the  facts,  which  are  set  forth  therein,  are 
sufficient  in  themselves  to  show  that  the  sworn  statements 
alleged  to  be  false  were  material.  But  the  materiality  must 
be  shown  in  the  indictment  itself  either  by  direct  statement 
or  by  the  facts  stated  therein.  (Wood  v.  People,  59  N.  Y. 
117,  121;  People  v.  Gillette,  126  App.  Div.  666,  672;  Com- 
monwealth V.  Pollard,  63  Mass.  225,  229.)  The  matters 
upon  which  defendant  made  under  oath  the  statements 
assigned  as  perjury  were  pertinent  or  material  to  any  matter 
before  the  examiner  for  examination.  Upon  that  examina- 
tion the  questions  then  and  there  (i.  e.  when  defendant  was 
sworn  and  examined  as  a  witness)  material  were,  as  stated 
in  the  indictment,  whether  the  contract  was  a  liability  of  the 
corporation,  whether  the  contract  was  binding  upon  the 
corporation,  whether  the  contract  was  valuable,  whether  the 
corporation  owed  defendant  upon  it,  and  whether  it  repre- 
sented a  legal  claim  against  the  corporation.  The  apparent 
equivalent  of  all  these  questions  is  the  single  one,  Was  the 
contract  a  valid  and  subsisting  one  ?  Whatever  may  in  fact 
have  been  the  object,  or  scope,  of  the  examination,  for  the 
purpose  of  this  action  the  indictment  has  limited  it  to  this 
single  material  matter.  This  being  so  it  is  apparent  that 
neither  its  validity  nor  its  legal  effect  could  be  determined 
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as  a  faot  hy  afloertaining  what  any  one,  e^ea  an  officer  of  the 
corporation,  *  thought '  or  ^  believed '  or  *  considered '  upon 
the  subject  In  other  words,  the  fact  of  the  existence  of 
such  a  contract  being  alleged  in  the  indictment,  its  validity 
and  effect  were  on  the  face  of  the  indictment  itself  plainly 
questions  of  law,  in  the  determination  of  which  the  de* 
fondant's  opinion,  or  his  statements  sounding  in  opinion 
only,  could  not  be  material.  It  follows  that  the  demurrers 
to  the  indictment  should  have  been  allowed,  and  judgment 
to  that  effect  directed."  (People  v.  Peck,  146  App.  Div. 
266,  68^69.) 

''  To  conatitute  perjury  the  false  testimony  must  be  given 
concerning  material  matter  under  investigation."  (People 
V.  Goeley,  126  App.  Div.  671.) 

^'Irrelevant  testimony,  although  false,  cannot  be  made  the 
basis  of  the  charge  of  perjury,  nor  will  a  false  oath  as  to 
superfluous  or  immaterial  matter  sustain  an  indictment  for 
this  offense."     (38  Cyc  1418,  and  cases  cited.) 

'^  Superfluous  or  immaterial  matter  stated  in  an  affidavit 
for  a  writ  of  habeas  corpus,  although  false,  is  not  perjury." 
(Wharton's  American  Criminal  Law,  6th  ed.,  vol.  2,  sec. 
2228w) 

The  question  of  materiality  is  one  that  must  be  decided  for 
itself  in  each  different  case.  In  a  trial  it  depends  upon  the  actual 
issues;  in  an  affidavit  required  by  law  it  depends  upon  the  re- 
quirements of  the  statutes.  Falsely  swearing  in  an  affidavit  upon 
any  matter  required  by  the  statute  would  constitute  perjury; 
while  falsely  swearing  upon  matters  which  are  not  required  under 
the  law  WQuld  not  be  a  crime. 

If  the  statement  so  flled  by  a  candidate  is  correct,  so  far  as  it 
concerns  the  matters  actually  required  from  him  by  the  statute, 
but  contains  incorrect  statements  of  matters  not  required  under 
the  law,  the  statements  not  required  by  the  law  are  immaterial, 
and  the  fact  that  they  are  incorrect  will  not  constitute  perjury 
although  sworn  to. 

!N'or  could  the  charge  of  perjury  be  sustained  even  if  the  cor- 
rupt practices  act  required  a  candidate  to  include  in  his  state- 
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ment  all  contributions  made  to  him  because  this  act  does  not 
require  the  statement  to  be  sworn  to.  The  charge  of  perjury  is 
based  upon  section  1620  of  the  Penal  Code.  This  must  be  coupled 
with  section  1622.  Both  sections  limit  their  application  to  oaths 
required  or  authorized  by  law. 

'^  The  oath  or  a£Sdavit  must  be  one  authorized  or  required 
by  law.  Perjury  cannot  be  assigned  on  a  voluntary  or  extra- 
judicial oath."  (Am.  &  Eng.  Encyc  of  Law,  vol.  22^  p.  686, 
and  cases  cited.) 

'^  The  taking  of  a  mere  voluntary  oath  that  is  nowhere 
either  authorized  or  required  by  law  is  not  perjury."  (80 
Cyc.  1411,  and  cases  cited.) 

'^  Perjury  cannot  be  assigned  of  a  false  oath  to  a  protest 
taken  before  a  notary  public,  as  part  of  the  preliminary 
proofs  in  case  of  a  marine  loss.  The  oath  in  such  a  case  is 
a  voluntary  and  extrajudicial  proceeding."  (Syllabus.) 
People  V.  Jacob  Travis,  4  Parker's  Crim.  Bep.  218;  Fore- 
man V.  Union,  etc.,  83  Hun  385;  People  v.  Ostrander,  64 
Hun  335. 

'^  That  law  (id.  sec.  96)  declares  that  a  false  oath  taken 
*  on  any  occasion  in  which  any  oaih  is  required  by  law,  or 
may  lawfully  be  administered,  is  perjury,'  and  as  a  conso- 
quence  an  oath  taken  on  an  occasion  in  which  it  is  not  re- 
quired, if  false,  is  not  perjury.  Manifestly  the  meaning  of 
the  words  '  law '  and  ^  lawfully,'  as  used  in  the  statute,  is 
the  hinge  upon  which  the  question  turns,  and,  in  ascertain- 
ing that  meaning,  both  words  may  be  considered  as  one,  for 
'  lawfully '  flows  from,  and  means  in  pursuance  of  or  accord- 
ing to,  law.  It  is,  in  my  opinion,  well  established  by  prin- 
ciple and  authority  that  where  the  term  ^  law '  is  used  in  a 
penal  statute  it  refers  to  the  law  of  the  (State ;  and,  applying 
this  rule  of  construction  to  the  statute  (id.  sec.  96),  it  will 
read:  On  any  occasion  in  which  an  oath  is  required  by  the 
law  of  the  State  or  may  be  administered  in  pursuance  of  or 
under  the  authority  of  the  law  of  the  State.  A  construction 
in  conflict  with  this  rule  would  be  hostile  to  the  theory  of  the 
foundation  of  the  State,  and  destructive  of  its  sovereignty. 
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"  The  test,  therefore,  is,  Were  the  acts  of  the  defendants 
in  swearing  falsely  to  the  certificate,  acts  forbidden  by  the 
law  of  this  State  ?  A  false  oath  may  not  of  itself  be  perjury. 
To  make  it  perjury  it  must  have  been  taken  in  a  judicial  or 
other  proceeding  authorized  by  law,  or  on  an  occasion  when  an 
oath  was  required  by  law,  or  must  have  been  administered  in 
pursuance  of  or  by  authority  of  law.  The  oath  upon  which 
the  perjury  is  predicated  was  not  taken  in  a  judicial  or  other 
proceeding  authorized  by  law,  nor  on  an  occasion  when  an 
oath  was  required  by,  nor  was  it  administered  in  pursuance  of 
or  under  authority  of  law.  The  oath  to  the  certificate  was 
not  required  by  the  law  of  the  State  of  New  York,  therefore 
it  was  not  required  by  law;  and  since  it  was  not  required  by 
law,  and  there  was  no  authority  of  law  for  its  administration, 
it  was  not  lawfully  administered.  That  the  law  of  the  State 
of  Delaware  required  such  sworn  certificate  relating  to  the 
affairs  of  a  corporation  which  was  its  own  creation  is  of  no 
concern  to  our  State,  and  no  obligation  rests  upon  our  State 
to  enforce  the  law  of  a  foreign  state  relating  to  the  affairs  of 
a  foreign  corporation. 

'^  ITor  does  the  mere  fact  that  the  oath  was  administered 
by  a  duly  authorized  notary  public  of  the  State  of  New  York 
give  it  validity.  All  oaths  administered  by  a  notary  are  not 
per  se  valid  any  more  than  all  false  oaths  are  perjuries.  For 
instance,  an  oath  of  title  to  property,  of  financial  condition, 
for  the  purpose  of  obtaining  credit,  of  the  value  of  mer- 
chandise or  of  the  qualities  of  animals,  these  and  many  oaths 
in  like  matters  may  be  administered  by  a  notary,  but  that 
does  not  make  them  the  subjects  of  perjury  if  false.  A 
notary  has  not  unlimited  powers  to  administer  oaths  and  by 
the  mere  act  of  his  officiating  make  that  perjury  which  is  not 
declared  by  law  to  be  perjury.  If  such  were  the  rule,  every 
falsehood,  even  on  the  most  trivial  rule,  if  expressed  in  the 
form  of  an  oath  before  a  notary  public,  would  be  a  perjury. 
State  V.  McCarthy,  41  Minn.  59.  Two  things  must  concur 
to  validate  an  oath  before  perjury  can  be  assigned.  The 
oath  must  be  required  or  authorized  by  law,  and  the  officer 
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before  whom  it  is  taken  muBt  be  duly  qualified  to  administer 
it.  If  either  essential  be  absent,  there  cannot  be  perjury/' 
(People  v.  Martin,  38  Misc.  Eep.  68,  71,  72.) 

Tnaamueh  as  the  corrupt  practices  act  does  not  require  a  can* 
didate  to  swear  that  his  statement  is  correct^  a  false  oath  that  it 
is  complete  and  correct  does  not  and  cannot  constitute  perjury, 
and  a  candidate  could  not  be  indicted  therefor. 

The  failure  of  William  Sulzer  to  file  a  complete  and  accurate 
statement  of  all  contributions  made  to  him,  and  his  affidavit  that 
the  statement  filed  by  him  was  complete  and  accurate,  do  not 
constitute  any  offense  recognizable  by  our  laws. 

First:  The  election  law  does  not  require  a  statement  of  con- 
tributions made  to  a  candidate. 

Second :  The  failure  of  a  candidate  to  file  the  statement  required 
by  thia  act  is  not  an  offense  but  subjects  him  to  a  peremptory 
demand  by  a  court  to  perform  this  duty. 

Third :  There  is  no  allegation  that  William  Sulzer  ever  receiyed 
such  a  demand. 

Fourth:  The  statute  recognizes  a  candidate's  right  to  be  given 
notice  of  errors  in  his  statement,  and  his  right  to  an  opportunity 
to  correct  them.  The  State  cannot  call  him  to  account  until  first 
it  has  accorded  him  these  rights  that  the  statute  affords. 

Fifth:  The  Penal  Code  does  not  require  a  candidate  to  file  a 
statement  of  contributions  made  to  him,  and  there  are  no  other 
statutes  on  this  subject 

Sixth :  Incorrect  statements  of  facts,  inserted  in  an  affidavit  but 
not  material  thereto,  do  not  constitute  perjury. 

Seventh :  Perjury  cannot  be  based  on  an  oath  which  was  neithei 
required  or  authorized  by  law. 

Eighth :  As  the  election  law  does  not  require  the  statement  to 
be  verified,  and  as  neither  the  election  law  nor  the  Penal  Code 
requires  the  candidate  to  insert  contributions  made  to  him,  there  is 
no  ground  for  the  charge  of  perjury,  nor  for  the  charge  of  neglect 
of  doty. 

Now,  as  I  have  called  to  your  attention,  the  charge  in  this  im- 
peachment is  for  wilful  and  corrupt  misconduct  in  office,  and  for 
high  crimes  and  misdemeanors. 
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There  is  no  warrant  in  law  for  ike  use  of  the  words  *^ 
crimes  and  misdemeanors." 

As  used  in  the  Constitution  of  th^  United  States,  and  formerly 
in  our  State  Constitution,  they  were  undoubtedly  intended  to 
cover  all  kinds  of  impeachable  cases  under  the  common  and  par- 
liamentary law  of  England,  but  in  and  of  themselves  they  are 
meaningless. 

The  late  Mr.  Justice  Miller,  of  the  United  States  Supreme 
Court,  in  his  lectures  on  couBtitutional  law,  says: 

''  1^0  satisfactory  definition  has  ever  been  given  or  gen- 
erally accepted  of  the  phrase  ^for  high  crimes  and  misde- 
meanors.'''  (p.  214.) 

In  the  very  learned  brief  upon  impeachments  prepared  by  the 
HoiL  William  Lawrence  for  the  use  of  the  managers  upon  the  im- 
peachment trial  of  President  Johnson  and  which  was  revised  by 
Mr.  Butler  and  approved  by  the  managers,  it  is  said : 

'^  Christian,  who  may  be  supposed  to  have  understood  the 
British  Constitution  when  he  wrote,  says,  ^  when  the  words 
high  crimes  and  misdemeanors  are  used  in  prosecution  by 
impeachment  the  words  high  crimes  have  no  definite  signifi- 
cance but  are  used  merely  to  give  greater  solemnity  to  the 
charge.* "     (Johnson's  Trial,  vol.  1,  p.  176.) 

That  is  to  say,  when  an  impeachable  act  was  alleged,  it  was 
dignified  by  calling  it  a  '^  high  crime  and  misdemeanor."  They 
were  never  words  descriptive  of  any  crime,  and  they  were  never 
used  in  connection  with  any  act  committed  by  a  private  citizen, 
and  never  in  characterizing  an  act  committed  by  a  public  o£5cial 
before  he  became  such  an  official. 

Whatever  significance,  however,  was  formerly  attached  to  the 
words,  is  of  no  importance  now.  They  have  been  dropped  out  of 
the  Constitution  and  out  of  our  statutes.  That  must  be  presumed 
to  have  been  done  designedly,  and  with  the  intention  that  public 
officials  should  be  impeached  only  for  the  causes  provided  for  by 
law,  and,  no  longer  appearing  either  in  our  Constitution  or  our 
statutes,  the  Assembly  has  no  right  to  charge  any  act  or  acts,  opin- 
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ions  or  beliefs,  committed  or  held  either  before  or  after  holding 
office  as  '^  high  crimes  and  misdemeanors,"  and  thereby  constitute 
them  impeachable  offenses. 

But  whatever  an  impeachable  offense  may  be  held  to  be,  it  can 
only  be  an  offense  committed  by  a  public  official  while  holding 
office. 

Shortly  after  the  adoption  of  the  Constitution  of  1846,  legis- 
lative construction,  the  same  as  now  contended  for,  was  given  to 
the  power  of  impeachment  in  a  case  where  inquiry  was  being 
made  into  the  conduct  of  certain  former  State  officials,  among 
others  one  named  Fuller.  (Lincoln's  Constitutional  History, 
vol.  4,  p.  603;  also  pp.  158-60  of  vol.  1,  Trial  of  Barnard.) 

It  was  referred  to  the  judiciary  to  inquire  into  and  report 
among  other  things: 

'^  Whether  a  person  could  be  impeached  and  deprived  of 
his  office  for  misconduct  or  offenses  done  or  committed  under 
a  prior  form  of  the  same  or  any  other  office." 

And  the  judiciary  committee  reported: 

"  That  the  Constitution  intended  to  confine  impeachment 
to  persons  in  office  and  for  offenses  committed  during  the 
term  of  the  office  from  which  the  person  is  sought  to  be 
removed." 

And  further: 

"  2- — That  a  person  holding  an  elective  office  is  not  liable 
to  be  impeached  under  section  1  of  article  6  of  the  Con- 
stitution for  any  misconduct  before  the  commencement  of 
his  term  although  such  misconduct  occurred  while  he  held 
the  same  or  another  office  under  the  previous  Constitution." 

The  report  of  the  judiciary  committee  was  approved  and 
adopted  by  the  Assembly.  I  set  out  the  full  report  to  the  com- 
mittee. 

To  sustain  our  contention  it  is  not  necessary  to  go  so  far  as  did 
the  committee  in  the  case  of  Fuller  and  others,  in  holding  that 
a  man  may  not  be  impeached,  after  he  ceases  to  be  an  official,  for 
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offenses  committed  while  he  was  an  official.  The  case  of  Judge 
Barnard  is  not  in  conflict  with  the  contention  here  made  in  be- 
half of  the  respondent.  Barnard  was  impeached  for  misconduct 
in  office,  not  for  misconduct  as  a  private  citizen.  He  was  im- 
peached in  the  year  1872  while  holding  his  second  term  of  office. 
The  charges  included  some  for  official  misconduct  during  his  first 
term  which  ended  December  31,  1868,  but  that  year  he  was 
elected  for  another  term  which  commenced  January  1,  1869. 

Upon  the  trial  the  contention  was  made  that  he  could  not  be 
impeached  during  his  second  term  for  acts  committed  during 
his  first.  A  discussion  upon  that  subject  will  be  found  at  pages 
151  to  191  of  volume  1  of  the  Barnard  trial.  The  managers 
and  counsel  upon  the  part  of  the  prosecution  were  men  of  great 
industry  and  learning  and  undoubtedly  produced  all  the  author- 
ities that  could  be  found  in  any  wise  bearing  upon  the  question; 
cases  where  members  of  Parliament,  of  Congress  and  of  legisla- 
tive bodies  had  been  deprived  of  their  seats  because  of  prior  mis- 
conduct, also  the  cases  of  Judges  Gardozo  and  McCunn,  who  like- 
wise were  impeached,  some  of  the  charges  being  for  misconduct 
during  prior  terms  of  office,  but  not  a  single  instance,  not  a  single 
case  was  produced  where  a  man  has  been  impeached  for  acts 
committed  by  him  when  a  private  citizen. 

Of  course,  the  cases  of  expulsion  of  members  of  Parliament  and 
other  l^slative  bodies  had  not  the  slightest  bearing,  because  those 
were  not  cases  of  impeachment  but  of  the  exercise  of  the  power  of 
expulsion,  exercised  under  the  right  that  every  I^slative  body 
has  of  judging  of  the  qualifications  and  election  of  its  own 
members. 

At  the  time  of  the  impeachment  of  Judges  Barnard,  Gardozo 
and  McGunn,  there  was  a  statute  in  existence  providing  that  the 
Assembly  should  have  the  power  to  impeach  all  civil  officers  of 
the  State  '^  for  mal  and  corrupt  conduct  in  office  and  for  high 
crimes  and  knisdemeanors." 

Under  the  terms  of  that  statute  and  the  provisions  of  the 
Constitution  they  could  have  been  impeached,  as  they  were,  for 
acts  committed  during  a  previous  term  and  disqualified  from 
thereafter  holding  office.  Their  misconduct  was  official  mis- 
conduct; misconduct  while  in  office,  not  the  misconduct  of  a 
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private  citizen,  and  for  that  misconduct  thej  could  be  impeached 
whether  in  or  out  of  office. 

This  construction  that  I  give  of  the  Barnard  case  was  given 
to  it  by  the  Supreme  Court  of  Nebraska,  in  State  v.  Hill  (36  Neb, 
— ,  8.  c  20  L.  R.  A.  678),  where  Judge  Nerval  said: 

"  Judge  Barnard  was  impeached  in  the  State  of  New 
York,  during  his  second  term,  for  acts  committed  in  his 
previous  term  of  office.  His  plea  that  he  was  not  liable  to 
impeachment  for  offenses  occurring  in  the  first  term  was 
overruled.  Precisely  the  same  question  was  raised  in  the 
impeachment  proceedings  against  Judge  Mubble  of  Wiscon- 
sin, and  on  the  trial  of  Governor  Butler,  of  this  state,  and  in 
each  of  which  the  ruling  was  the  same  as  in  the  Barnard 
case.  There  was  good  reason  for  overruling  the  plea  to  the 
jurisdiction  in  the  three  cases  just  mentioned.  Each  co- 
respondent was  a  civil  officer  at  the  time  he  was  impeached, 
and  had  been  such  uninterruptedly  since  the  allied  mis- 
demeanors in  office  were  committed.  The  fact  that  the 
offenses  occurred  in  the  previous  term  was  immaterial.  The 
object  of  impeachment  is  to  remove  a  corrupt  or  unworthy 
officer.  If  his  term  has  expired,  and  he  is  no  longer  in  office, 
that  object  is  attained,  and  the  reason  for  his  impeachment 
no  longer  exists;  but  if  the  offender  is  still  an  officer,  he  is 
amenable  to  impeachment,  although  the  acts  charged  were 
committed  in  his  previous  term  of  the  same  office." 

That  a  public  official  can  be  impeached  for  official  misconduct, 
altiiough  no  longer  holding  public  offic^  was  held  in  the  case  of 
Belknap,  who  was  impeached  for  acts  committed  by  him  while 
Secretary  of  War.  He  resigned  from  his  office,  his  resignation 
was  accepted,  and  the  question  was  raised  upon  his  trial  as  to 
whether  he  could  be  impeached  for  acts  conmiitted  during  his 
term  of  office  after  he  had  ceased  to  be  such  officer,  and  it  was 
held  that  he  could  be;  the  possible  punishment  for  misconduct 
being  twofold,  that  is,  removal  from  office  and  disqualification 
from  holding  office  in  the  future,  and  this  latter  punishment  could 
be  inflicted  although  he  had  ceased  to  be  an  official. 

While  such  was  the  formal  holding  it  is  noticeable  that  when 
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the  question  was  put  to  the  Senate  as  to  the  guilt  or  innocence  of 
Mr.  Belknap,  nearly  all,  if  not  all,  of  those  senators  who  voted  for 
his  acquittal,  did  so  upon  the  ground,  as  stated  by  them,  that 
having  ceased  to  be  a  public  official  he  could  no  longer  be  im- 
peached. 

As  some  analogy  may  be  attempted  to  be  drawn  between 
removals  from  office  by  process  of  impeachment  and  by  means 
other  than  that  of  impeachment,  it  is  well  to  consider  the  language 
of  the  Constitution  conferring  the  power  of  impeachment  and  the 
language  of  section  7  of  article  10,  requiring  the  Legislature  to 
make  provision  for  removal  for  malversation  and  misconduct  in 
office,  in  connection  with  the  rule  laid  down  by  Lord  Mansfield 
in  the  case  of  Rex  v.  Bichardson,  1  Burr.  517,  as  to  the  causes 
for  which  officers  or  corporators  may  be  removed.    He  says : 

^'  There  are  three  sorts  of  offenses  for  which  an  officer  or 
corporator  may  be  discharged: 

^'  First:  Such  as  have  no  immediate  relation  to  his  office, 
but  are  in  themselves  of  so  infamous  a  nature  as  to  render 
the  offender  unfit  to  exercise  any  public  franchise. 

'^  Second :  Such  as  are  only  against  his  oath,  and  the  duty 
of  his  office  as  a  corporator;  and  amount  to  breaches  of  the 
tacit  condition  annexed  to  his  franchise  or  office. 

"Third:  The  third  sort  of  offense  for  which  an  officer 
or  corporator  may  be  displaced  is  of  a  mixed  nature,  as  being 
an  offense  not  only  against  the  duty  of  his  office,  but,  also, 
a  matter  indictable  at  common  law." 

As  to  the  first  of  these  acts,  acts  not  connected  with  his  office, 
Lord  Mansfield  said: 

"  There  must  be  a  previous  indictment  and  conviction."  The 
reason  for  that  is  obvious,  that  there  he  has  the  right  of  trial  by 
jury,  a  right  to  which  every  citizen  is  entitled,  before  he  can  be 
removed  from  office  upon  an  indictable  offense  not  connected  with 
his  office. 

It  will  be  observed  that  the  Constitution  confines  the  causes 
for  which  offLeials  may  be  removed  within  much  narrower  limits 
than  does  the  definition  given  by  Lord  Mansfield  just  quoted. 

B,ut  even  under  the  definition  of  offenses  given  by  Mansfield, 
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there  is  nothing  set  out  in  the  first)  seconi}  and  cdxth  articles  of 
impeachment  that  brings  them  within  either  of  the  definitions  so 
given. 

The  first,  ^Unch  as  have  no  immediate  relation  to  his  office," 
where  Lord  Man^eld  Holds  that  there  must  be  a  previous  indict- 
ment and  conviction.  That  is  to  saj  that  where  the  offense  is  not 
a  political  one  or  one  not  connected  with  the  duties  of  his  office, 
he  is  entitled  to  a  trial  by  jury,  where  all  his  rights  can  be  fully 
protected,  and  only  after  conviction  can  he  be  removed  from 
office.  That  is,  that  upon  a  conviction  for  felony  the  office  held 
by  the  person  so  convicted  is  forfeited.  (Penal  Law,  sec  510.) 
So  our  Penal  Code  provider 

'^  Such  as  are  only  against  his  oath  and  the  duly  of  his 
office.'* 

Certainly  there  is  nodiing  charged  in  the  first,  second  or 
sixth  articles  of  impeachment  that  are  either  against  the  oath  of 
office  of  the  Governor,  or  against  the  duties  of  his  office.  At  the 
time  of  the  alleged  offenses  be  had  no  official  duty  to  perform,  no 
official  oath  to  take. 

'^  The  third  sort  of  offense  .  •  .  is  of  a  mixed  nature 
•  .  .  not  only  against  the  duty  of  his  office,  but,  also, 
a  matter  indictable  at  common  law." 

That  is,  it  must  be  both  against  the  duties  of  his  office  and  in- 
dictable at  common  law. 

It  should  need  no  argument  to  justify  the  statement  that  re- 
ceiving moneys  and  not  accounting  for  them,  making  a  false  re- 
turn in  the  statement  required  to  be  made,  and  swearing  to  it, 
are  not  offenses  against  the  duties  of  the  office  of  Governor,  and 
unless  tbey  are,  and  are  indictable,  then  they  do  not  come  within 
the  definition  of  offenses  as  given  by  Lord  Mansfield  for  which 
an  official  may  be  removed  from  office. 

The  making  of  a  statement  of  the  receipts  and  disbursements 
as  a  candidate,  swearing  thereto  and  filing  the  same,  has  no  con- 
nection with  the  office  to  which  the  person  has  been  elected  or  with 
the  duties  pertaining  to  such  an  office.   It  is  a  statement  required 
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to  be  filed  by  both  sucoessful  and  defeated  candidates^  and  the 
making  and  swearing  and  filing  thereof  is  not  a  condition  of  his 
entering  upon  the  office  to  which  the  successful  candidate  has  been 
elected.  It  is  not  the  vestibule  of  office,  it  is  not  the  door  of  entry 
because  it  is  the  path  that  must  be  taken  by  the  defeated  and  by 
the  successful  candidate  alike. 

In  the  case  of  Guden  (71  App.  Div.  422,  30-8),  Mr.  Justice 
Bartlett,  now  Judge  Bartlett  of  this  Court,  considers  this  defini- 
tion of  Lord  Mansfield  of  the  offenses  for  which  an  officer  or  corpo- 
rator may  be  discharged,  and  also  a  considerable  number  of  cases 
in  this  country  in  which  was  considered  the  question  as  to  whether 
officials  could  be  removed  for  acts  committed  by  them  prior  to 
entering  upon  the  discharge  of  the  duties  of  such  office,  and  he 
finally  concluded  in  his  opinion  in  the  Appellate  Division  thus : 

'^  In  addition  to  the  foregoing  cases,  which  he  had  exam- 
ined and  criticised,  cited  in  the  learned  and  careful  opinion 
of  Mr.  Justice  Gaynor,  I  have  examined  all  those  cited  in  the 
various  briefs  submitted  upon  the  argument,  and  while  it  may 
be  conceded  that  courts  have  not  infrequently  expressed  the 
opinion  that  the  misconduct  for  which  an  officer  may  be  re- 
moved must  be  committed  after  his  accession  to  office,  yet 
no  actual  decision  has  been  brought  to  our  attention  which 
denies  such  power  to  remove  for  a  corrupt  agreement  made 
prior  to  the  beginning  of  the  officer's  term,  which  agreement 
can  only  be  performed  in  the  course  of  administering  the  office. 
Indeed,  there  is  a  distinct  intimation  the  other  way  in  State 
ex  rel.  Gill  v.  Common  Coimcil,  9  Wis.  254,  261,  where 
this  passage  occurs  in  the  opinion :  ^  We  do  not  say  that  in 
no  case  could  acts  done  during  a  prior  term  justify  a  removaL 
Thus  if,  after  a  treasurer  was  elected,  it  should  be  discovered 
that  during  his  prior  term  he  had  committed  a  defalcation  and 
been  guilty  of  gross  frauds  in  the  management  of  his  office^  it 
might  perhaps  be  just  ground  for  removal.  But  where,  as 
in  this  case,  the  charges  show  nothing  more  than  a  mere 
neglect  of  some  formal  duty  which  the  law  may  have  ac- 
quired, involving  no  moral  delinquency  and  which,  if  viola- 
tions of  duty  at  all,  must  have  been  well  known  to  the  appoint- 
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ing  power^  we  do  not  think,  where  they  relate  entirely  to  acts 
dnring  a  prior  term  of  office,  that  they  constitute  due  course  of 
law  for  the  removal  of  an  officer.  For  such  offenses,  if  of- 
fenses at  all,  his  reappointment  should  be  regarded  as  a  con- 
donation.' " 

It  would  seem  that  a  fair  construction  of  the  learned  justice's 
holding  in  that  case  is  that  where  the  alleged  act  was  partially 
committed  before  entering  upon  the  duties  of  his  office  and  par- 
tially thereafter,  or  where  it  consisted,  as  in  the  Guden  case^  of  a 
corrupt  agreement  made  before,  but  to  be  carried  into  effect  after 
induction  into  office,  that  that  was  a  case  for  removal  of  the  par- 
ticular class  of  officials  to  which  Guden  belonged. 

The  Guden  case  is  in  some  respects  an  instructive  one,  and  has 
some  bearing,  other  than  that  above  indicated,  upon  the  question 
now  under  consideration. 

Giiden  had  been  removed  from  office  by  the  Governor  under  the 
provisions  of  the  Constitution  providing, 

"  The  Governor  may  remove  any  officer,  in  this  section 
mentioned,  within  the  term  for  which  he  shall  have  been 
elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense.'^ 

That  section  includes  the  office  of  sheriff  and  Guden  had  been 
elected  sheriff. 

It  will  be  observed  that  this  section  does  not  define  the  causes 
for  which  removals  may  be  made,  except  that  it  clearly  indi- 
cates that  there  must  be  some  cause,  and  an  opportunity  to  defend. 

The  only  question  to  be  considered  in  the  Guden  case  was 
whether  the  Gk)vemor  had  jurisdiction  to  act  If  he  had  jurisdic- 
tion, then  the  courts  could  not  review  his  action,  and  in  d^ 
termining  whether  the  Governor  had  jurisdiction  or  not  the  ques- 
tion arose  as  to  whether  the  acts  of  Ghiden  constituted  official 
misconduct. 

The  Governor  in  his  opinion  removing  Guden  foimd  that  he 
had  made  a  corrupt  promise  and  agreement  to  make  certain  ap- 
pointments in  consideration  of  the  proposed  appointees'  activity 
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and  influence  in  securing  votes  for  him;  that  sudi  promise  con- 
stituted a  crime;  that  he  violated  his  oath  of  office  which  re- 
quired him  to  swear  that  he  had  not,  directly  or  indirectly,  paid, 
offered  or  promised  to  pay,  contributed,  offered  or  promised  to 
contribute  any  money  or  other  valuable  thing  as  a  consideration 
or  reward  for  the  giving  or  withholding  of  votes  at  the  election 
at  which  he  was  elected,  and  that  he  had  not  made  any  promise 
to  any  one  for  the  giving  or  the  withholding  of  any  such  votes, 
and  that  such  oath  was  taken  by  Ghiden  before  entering  upon  the 
duties  of  his  office  as  sheriff,  and  the  Governor  said: 

**  This  act  of  taking  the  oath  cannot  fairly  be  said  to  be 
an  act  independent  of  his  present  official  life,  for  this  oath 
constituted  the  very  initial  act  of  taking  office,  an  act  without 
which  he  could  not  have  assumed  the  duties  of  the  office. 
Surely,  when  I  find  the  power  of  this  office  so  zealously 
guarded  by  the  court  in  order  to  prevent  the  intrusion  of 
unfitness,  open  by  perjury,  it  is  my  duty  to  arraign  the 
intruder  upon  the  threshold  and  declare  that  by  his  unlaw- 
ful act  in  taking  the  office,  as  well  as  by  his  crime  in  securing 
it,  he  has  disqualified  himself  from  holding  it"  (P.  22-24, 
Case  on  appeal.) 

That  is  to  say,  the  Governor  found  that  in  the  very  act  of  enter- 
ing upon  his  office,  Guden  was  guilty  of  misconduct,  guilty  of  a 
crime,  at  a  period,  to  use  the  words  of  another,  which  is  the 
^'  twilight  zone,"  between  private  and  official  life,  where  it  is  im- 
possible to  mark  the  separation  between  the  official  and  the  non- 
official  act. 

I  am  asked  to  read  to  you  the  constitutional  oath.  That  is  the 
oath  that  Gtiden  took. 

^^And  I  do  further  solemnly  swear  (or  affirm)  that  I  have 
not  directly  or  indirectly  paid,  offered  or  promised  to  pay, 
contributed,  or  offered  or  promised  to  contribute,  any  money 
or  other  valuable  thing  as  a  consideration  or  reward  for  the 
giving  or  witholding  of  a  vote  at  the  election  at  which  I  was 
elected  to  said  office,  and  have  not  made  any  promise  to  in- 
fluence the  giving  or  withholding  of  any  such  vote." 
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When  the  case  came  before  the  Court  of  Appeals,  the  learned 
justice  writing  the  principal  opinion  evidently  considered  that  a 
much  broader  power  was  conferred  npon  the  Gbvemor  by  this 
section  than  was  given  to  Courts  of  Impeachment,  as  is  indicated 
by  the  following  language: 

**  The  suggestion  that,  if  the  courts  do  not  interfere,  some 
chief  executive  may  proceed  in  disregard  of  those  principles 
which  Courts  of  Impeachment  have  established,  should  not 
be  given  weight,  for  the  ability  to  act  quickly  in  the  removal 
of  administrative  officers  and  clerks  is  as  important  in  the 
conduct  of  government  as  in  the  management  of  a  gigantic 
corporation  or  large  individual  enterprise.  The  attempt  to 
safeguard  the  rights  of  the  official  or  the  clerk  should  not  be 
carried  to  such  an  extent  as  to  override  the  interests  of  the 
public,  for  the  public  business  is  of  paramount  importance. 
.  Hence,  in  their  wisdom,  the  framers  of  the  Con- 
stitution put  the  public  interests  in  the  foreground,  and 
provided  a  simple  and  prompt  method  of  removal  of  county 
executive  officers  by  the  Governor  of  the  State."  (171  N.  Y. 
535.) 

When  the  case  came  before  the  Appellate  Division  it  was  said 
by  counsel  for  both  parties  that  the  court  possessed  the  powers 
of  determining  whether  the  Governor  had  acted  within  his  juris- 
diction or  not ;  and,  in  considering  that  question,  and  the  nature  of 
the  charges  brought  against  Guden,  upon  which  the  Governor 
acted,  and  the  findings  of  the  Governor  thereon  of  a  corrupt  agree- 
ment made  before  election,  but  to  be  performed  afterwards,  the 
court  said: 

"  Furthermore,  it  is  to  be  observed  that  the  corrupt  agree- 
ment alleged  in  the  particular  charge  now  under  considera- 
tion related  not  to  a  time  preceding  the  election  and  qualifica- 
tion of  the  officer,  but  that  it  was  impossible  of  execution 
until  he  should  become  vested  with  the  title  of  the  office, 
thus  recognizing  the  fact  that  it  must  be  an  official  act.  In 
other  words,  it  was  a  corrupt  agreement,  the  time  of  per- 
forming which  was  necessarily  postponed  to  a  period  when 
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he  should  become  a  public  officer.  In  this  respect  the  case 
differs,  I  think,  from  any  of  those  cited  by  counsel  or  in 
the  opinion  below.  .  .  .  Whatever  the  conclusion  might 
be,  if  the  acts  committed  before  Guden  entered  into  office  had 
no  direct  relation  to  his  subsequent  official  conduct,  I  am  of 
the  opinion  that  a  corrupt  promise,  made  before  election,  to 
exercise  his  official  powers  in  a  particular  way,  affords  a 
sufficient  basis  in  law  for  the  removal  of  the  officer  by  the 
Governor,  under  section  1  of  article  10  of  the  Constitution. 
It  seems  to  me  that  the  relation  of  the  promise  to  the  subse- 
quent official  tenure  is  so  close  as  to  make  the  act  of  entering 
into  such  a  corrupt  agreement  affect  the  usefulness  of  the 
officer  as  clearly  and  directly  as  could  any  official  misconduct 
committed  wholly  after  the  official  term  b^gan.'*  (71  App. 
Div.  426.) 

When  the  case  came  to  the  Court  of  Appeak  two  opinions  were 
written,  one  by  the  then  chief  judge  and  one  by  Judge  O^Brien. 
The  chief  judge  in  his  opinion  did  not  consider  the  question  as 
to  whether  the  charges  against  Guden  were  acts  committed  before 
or  after,  or  partially  before  and  partially  after,  he  entered  upon 
the  discharge  of  the  duties  of  his  office,  but  placed  the  decision 
upon  the  ground  that  the  power  of  removal  was  an  executive 
power  vested  in  the  Governor  with  the  exercise  of  which  power 
the  courts  would  not  interfere.  In  Judge  O'Brien's  opinion  he 
states: 

^^  It  is  admitted  on  all  sides  that  before  a  removal  can  be 
made  the  Governor  must  acquire  jurisdiction.  There  must 
be  a  charge  of  some  official  misconduct  on  the  part  of  the 
officer  and  he  must  have  been  served  with  a  copy  of  the 
charge  and  given  an  opportunity  to  be  heard.  A  mere  state- 
ment, in  writing,  of  some  act  or  omission  on  the  part  of  the 
officer,  that  in  no  sense  can  constitute  misconduct  would  not 
be  a  charge  within  the  meaning  of  this  provision  of  the  Con- 
stitution. It  is  not  necessary  that  the  charge  be  stated  with 
all  the  precision  of  a  pleading  in  a  court  of  law  or  equity. 
The  Governor  has  power  to  prescribe  his  own  rules  of  pro- 
cedure and  determine  whether  the  charge  is  sufficiently  spe- 
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cific  or  otherwise,  but  there  must  be  some  act  or  omission  on 
the  part  of  the  officer  stated  in  the  papers,  which  amounts 
to  official  misconduct,  and  when  such  a  paper  is  pre- 
sented to  the  Governor  he  acquires  jurisdiction  of  the  per- 
son of  the  officer  and  of  the  subject  matter  of  the  charge. 
For  any  error  of  law  or  fact  that  he  may  commit  in  the 
progress  of  the  investigation  there  is  no  power  of  review  in 
the  courts.  The  courts  can  inquire  with  reference  to  a  single 
question  only  and  that  is  the  jurisdiction;  but  the  power 
to  inquire  as  to  jurisdiction  necessarily  implies  the  right 
to  examine  the  nature  and  character  of  the  charge,  in  order 
to  see  whether  it  is  in  any  proper  sense  a  charge  at  all  within 
the  meaning  of  the  Constitution. 

''  In  my  opinion,  the  charges  in  this  case  were  sufficient  to 
confer  jurisdiction  upon  the  Governor.  In  one  of  the 
charges  presented  to  him  and  which  appears  in  the  record 
it  is,  in  substance,  alleged  that  the  sheriff  abdicated  his  pow- 
ers and  duties  with  respect  to  the  appointment  of  his  sub- 
ordinates to  an  irresponsible  body  of  men  called  a  patronage 
committee.  That  is  to  say,  he  entered  into  an  agreement 
with  this  committee  to  make  such  appointments  of  such  sub- 
ordinates as  it  determined  upon,  and  that  a  list  of  forty  per- 
sons was  furnished  to  him  by  this  committee  to  be  appointed 
as  his  subordinates  and  that  he  appointed  them.  The  ap- 
pointment of  these  persons,  under  such  circumstances,  was 
an  official  act  relating  to  the  powers  and  duties  of  his  office.** 
171  N.  Y.  536-37. 

So  that  it  is  fair  to  assume  that  in  both  the  Appellate  Division 
and  in  the  Court  of  Appeals  it  was  held  that  at  least  one  of  the 
charges  against  Guden  was  an  act  committed  either  partially  or 
wholly  after  he  had  been  inducted  into  office,  and,  therefore,  was 
official  misconduct 

The  true  significance  of  the  Guden  case,  however,  is  that  even 
under  the  very  broad  power  of  removal  granted  to  the  Governor  by 
the  section  of  the  Constitution  we  have  cited,  having  no  limita- 
tions upon  it  such  as  expressed  in  section  7  of  article  10  of  our 
present  Constitution,  and  being  much  broader,  as  intimated  by 
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the  chief  judge  of  the  Court  of  Appeals,  than  the  power  of  im- 
peachment, it  was  still  held  that  that  power  is  not  unlimited,  but  is 
one  limited  and  r^ukted  by  law,  and  that  a  cause  for  removal 
must  be  at  least  one  connected  with  office  and  not  separate  and 
apart  therefrom ;  and  that  when  such  a  charge  is  made,  and  only 
then,  will  the  court  refuse  to  review  the  action  of  the  Governor 
in  determining  that  such  charge  had  been  sustained,  and  removing 
the  accused  official  from  office. 

It  would  be  a  useless  display  of  learning  and  industry  to  review 
all  the  cases  bearing  upon  the  subject  of  removal  from  office  in  this 
and  other  states.  That  has  been  done  to  a  considerable  extent  in 
the  very  learned  opinion  of  Mr.  Justice  Bartlett  already  referred 
to.  Suffice  it  to  say  that  we  have  been  unable  to  find  a  single  case 
in  this  State  where  a  public  official  has  been  removed  from  office 
for  acts  committed  by  him  while  a  private  citizen  and  not  a  public 
official.  The  nearest  approach  thereto  is  that  of  Quden,  which 
we  have  just  discussed ;  and  the  language  of  section  7  of  article  10 
of  the  Constitution,  heretofore  quoted,  in  unmistakable  terms  pro- 
vides that  the  only  offenses  for  which  an  official  may  be  removed 
is  '^ misconduct  or  malversation  in  office"  not  '^ misconduct  or 
malversation  "  out  of  office. 

Without  further  continuing  this  discussion  it  is  respectfully  sul>- 
mitted  that  this  Court  should  so  interpret  the  law  as  to  confine 
impeachable  offenses  to  "  wilful  and  corrupt  misconduct  in  office," 
and  not  to  extend  it  further  than  it  has  ever  before  been  extended 
in  this  country  or  in  England  for  over  two  hundred  years,  so  as  to 
include  offenses  committed  by  a  private  citizen  before  he  became 
a  public  official 

To  60  extend  it  is  to  make  the  impeaching  power  a  truly 
"  awful "  power.  No  statute  of  limitations  will  run  against  it. 
An  upright  and  honest  official  may  have  an  unfortunate  past  not 
known  to  the  general  public;  a  past  that  has  been  lived  down  and 
atoned  for ;  that  yet  may  be  dug  up  by  partisan  malice,  by  an  un- 
scrupulous majority,  and  make  use  of  at  least  to  suspend  him 
from  olBce  indefinitely;  which  may  be  known  to  corrupt  and 
unscrupulous  political  leaders  who  place  him  in  public  office,  and 
then  with  threats  of  exposure  endeavor  to  coerce  him  to  abuse 
the  power  of  his  office,  and  failing  in  that  cause  him  to  be  im- 
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peached,  in  form,  for  crimes  and  offenses  committed  out  of  office, 
bnt  in  fact  for  his  refusal  to  commit  crimes  while  in  office. 

I  cannot,  I  will  not^  believe  that  this  great  Court  will  set  a 
precedent  that  will  extend  the  law  beyond  what  is  written,  and 
place  the  honest  pnblic  official,  who  may  have  erred,  at  the  mercy 
of  blackmailers  and  scandal  mongers,  political  or  otherwise,  but 
will  confine  the  power  of  impeachment  to  its  primary  purpose  of 
removal  from  office  of  an  unfaithful  public  official  for  misconduct 
in  office  only,  leaving  to  the  ordinary  tribunals  of  justice  his 
punishment  for  crimes  committed  while  he  was  a  private  citizen^ 

If ow,  pursuant  to  the  permission  of  the  Court  heretofore 
granted,  Senator  Hinman  will  read  Judge  Vann's  brief. 

Mr.  Hinman. —  May  it  please  your  Honor: 

As  the  Constitution  does  not  define  impeachable  offenses,  can 
the  Legislature  define  themf 

The  Constitution  gives  the  Assembly  the  power  to  impeach 
and  the  Senate  and  judges  of  the  Court  of  Appeals  the  power  to 
tiy  impeachments,  but  does  not  attempt  to  specify  the  offenses 
for  which  impeachment  will  lie.  The  Legislature,  however,  has 
assumed  to  do  so  by  section  12  of  the  Code  of  Criminal  Procedure^ 
which  limits  the  grounds  of  procedure  to  '^  wilful  and  oon;upt 
misoonduct  in  offica" 

Section  87  of  the  Penal  Law,  entitled  '^  Proceedings  to  Im- 
peach Preserved/'  simply  effects  the  object  of  the  title.  It  pro- 
vides that, 

'^  The  omission  to  specify  or  affirm  in  this  chapter  any 
ground  or  forfeiture  of  a  public  office  ...  or  any 
power  conferred  by  law  to  impeach,  remove,  etc.,  .  .  • 
any  public  officer  •  •  •  does  not  affect  such  forfeiture 
or  power." 

The  judiciary  law  simply  makes  the  Court  for  the  Trial  of 
ImpeaQhniflnts  a  court  of  record.     (Section  2.) 

The  object  of  impeachment  is  the  removal  of  a  public  officer  for 
the  protection  of  the  people,  but  not  to  punish  the  incumbent 
Even  the  disqualification  to  hold  office  afterward,  when  imposed, 
is  rather  to  prevent  than  to  punish.    The  provision  that  the  officer 
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removed  shall  still  be  liable  to  indictment  and  punishment  in 
the  criminal  conrte,  shows  that  the  object  is  not  penal,  for  other- 
wise he  could  be  punished  twice  for  the  same  offense.  (Constitu- 
tion, article  6,  section  13.) 

Impeachment,  however,  is  a  criminal  proceeding,  and  the  de- 
fendant is  entitled  to  every  reasonable  doubt  and  to  a  strict  con- 
struction. (Trial  of  Judge  Barnard,  vol.  1,  p.  214;  Ifebraska  v. 
Hastings,  37  Neb.  96-119.) 

When  the  Constitution  is  silent  as  to  what  offenses  may  be 
cause  for  impeachment,  recourse  must  of  necessity  be  had  to  the 
common  law  and  precedents,  for  otherwise  every  department  of 
government  would  be  at  the  mercy  of  the  Assembly  and  the 
Court  of  Impeachments. 

According  to  the  weight  of  authority,  impeachment,  not  regu- 
lated by  Constitution  or  statute,  will  lie  only  for  misconduct  in 
office  or  for  a  crime  either  statutory  or  at  common  law.  When 
the  Constitution  does  not  speak  on  the  subject  a  statute  may 
regulate  it  by  providing  what  is  an  impeachable  offense  by  enlarg- 
ing or  narrowing  the  scope  established  by  precedents.  The  Legis- 
lature can  change  the  common  law  on  any  subject  unless  restrained 
by  the  Constitution.  It  can  abolish  common  law  crimes,  as  it  has 
in  this  State.  (People  v.  Knapp,  206  N.  Y.  373 ;  Penal  Code, 
sec.  2 ;  Penal  Law,  sec.  22.)  It  can  create  new  crimes  by  making 
acts  criminal  which  were  innocent  at  common  law.  If  the  Consti- 
tution had  enumerated  certain  impeachable  offenses,  as  our  ear- 
lier Constitutions  did,  the  Legislature  probably  could  neither 
add  nor  take  away.  As  it  did  not,  the  L^slature  may  place 
reasonable  limitations  on  the  broad  power  conferred  so  as  to  reg- 
ulate its  exercisa  It  could  enact,  for  instance,  in  accordance  with 
previous  Constitutions,  many  precedents  and  ancient  tradition 
that  the  power  should  be  limited  to  misconduct  in  office  and  to 
high  crimes  and  misdemeanors.  It  could  exclude  from  considera- 
tion by  the  Court  petty  crimes  whenever  committed,  such  as  the 
violation  of  city  ordinances  or  of  the  game  law  and  the  like.  It 
could  exclude  any  act  not  involving  moral  turpitude.  There  is 
now  no  crime  known  to  our  law  except  as  defined  in  the  Penal 
Code.  [That  should  be  in  the  statute.  It  is  an  error  in  print- 
ing.]     As  the  Legislature  passed  the  Penal  Code  it  can  repeal 
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it>  e^en  withoat  restoring  the  common  law  on  the  subject. 
In  case  it  should  do  so  there  would  be  no  high  crime  or 
misdemeanor  and  nothing  except^  perhaps,  misconduct  in  office 
would  be  left  for  the  Court  to  act  upon.  This  would  be  a  prac- 
tical limitation  of  the  power  of  the  Court,  if  the  Legislature  could 
do  it,  absurd  as  it  is  to  think  it  would  do  it. 

The  Legislature  has  undoubted  power  to  pass  an  act  of  limita- 
tions applying  to  both  civil  and  criminal  actions  based  on  the  lapse 
of  time,  and  such  an  act,  many  of  which  have  been  passed,  would 
be  binding  upon  all  courts,  including  the  Court  of  Impeachments. 
Otherwise,  that  Court  would  be  a  law  unto  itself,  which  the 
framers  of  a  Constitution,  aiming  to  prevent  the  exercise  of  arbi- 
trary power  by  any  branch  of  the  State  government,  could  not  in 
reason  have  intended.  Therefore,  it  must  be  conceded  that  the 
Legislature  has  some  power  to  limit  the  action  of  the  Court  in 
convicting  and  removing  from  office.  The  limitation  itself  has 
limitations  in  turn,  for  obviously  the  Legislature  cannot  so  limit 
as  substantially  to  defeat  the  power  of  the  Court  Where  is  the 
line  to  be  drawn?  Clearly  according  to  the  rule  of  reason.  A 
reasonable  limitation  is  within,  an  unreasonable  limitation  is 
without  the  power  of  the  Legislature.  Construction  that  there  is 
no  power  to  limit  would  be  unreasonable;  construction  that  there 
is  absolute  power  to  limit  would  also  be  unreasonable;  and  the 
true  construction  lies  between  these  two  extremes. 

Aid  to  construction  is  found  in  preceding  Constitutions  and  in 
precedents.    The  Constitution  of  1777  gave: 

^'  The  power  of  impeaching  all  officers  of  the  State  for  mal 
and  corrupt  conduct  in  their  respective  offices."  (Sec- 
tion 33.) 

This  is  substantially  the  same  as  section  12  of  the  Code  of 
Criminal  Procedure. 

The  Constitution  of  1821  enlarged  the  power  by  giving  the  right 
to  impeach  ^^  for  mal  and  corrupt  conduct  in  office  and  for  high 
crimes  and  misdemeanors."     (Article  6,  section  2.) 

The  Sevised  Statutes  of  1830  followed  the  language  of  the 
Constitution  of  1821.    (1  R  S.  456.) 
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The  Constitution  of  1846  gave  the  power  of  impeachment  with- 
out enumerating  or  describing  the  offenses  for  which  impeachment 
would  lie.  It  omitted  the  words  of  definition  contained  in  the  two 
preceding  Constitutions. 

The  judiciary  article  prepared  by  the  Convention  of  1867,  and 
adopted  in  1869,  simply  continued  the  provision  of  the  Constitu- 
tion of  1846,  giving  no  definition. 

Our  present  Constitution  also  fails  to  give  any  definition,  but 
it  is  significant  that  when  the  Constitution  of  1894  was  framed 
and  adopted,  the  Code  of  Criminal  Procedure  was  in  force,  it  hav- 
ing been  passed  on  the  1st  of  June,  1881,  and  section  12  has 
stood  without  change  ever  since.  The  framers  of  our  present 
Constitution,  therefore,  found  a  statute  in  force  limiting  impeach- 
able offenses  to  wilful  and  corrupt  misconduct  in  office.  If  not 
satisfied  with  that  limitation  would  they  not  have  changed  it? 
As  they  made  no  change  of  the  provisions  in  the  Constitution  of 
1846  or  1867  on  the  subject,  does  not  the  presumption  arise  that 
they  were  satisfied  with  the  limitation  and  definition  already  pre- 
scribed by  statute,  or  were  at  least  willing  to  leave  the  matter 
to  the  Legislature?  When  the  Constitution  confers  a  power  in 
general  terms  without  att^npting  to  define  or  limit  it  in  any  way, 
it  is  open  to  the  L^slature  to  define  and  limit,  provided  they 
do  not  infringe  in  some  substantial  way  upon  the  general  power 
itself.  Certainly  there  is  nothing  in  the  Constitution  forbidding 
it,  and  as  constitutions  enumerate  rather  than  define,  the  Legisla- 
ture may  define  and  in  defining  limit,  providing  they  do  not  in 
effect  abolish.  The  Legislature  has  all  the  power  of  legislation 
there  is,  except  as  restrained  by  the  Constitution,  and  the  Con- 
stitution does  not  expressly  restrain  tiie  Legislature  from  defining 
impeachable  offenses. 

There  is  no  reason  for  holding  that  the  Constitution  impliedly 
prohibits  definition  and  limitation  by  the  Legislature,  because 
having  failed  to  define  or  limit  itself  and  obviously  not  intending 
to  allow  the  Court  of  Impeachments  to  be  a  law  unto  itself,  or 
give  it  the  right  to  hold  every  important  public  officer  at  its 
mercy,  it  necessarily  left  it  either  to  the  Court,  guided  by  prece- 
dent, which  means  by  the  common  law,  or  to  the  Legislature, 
which  can  abolish  the  common  law  and  substitute  other  provisions 
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therefor.  Conceding  that  if  the  Legislature  does  not  act,  Ihe  Court 
of  Impeachments  necessarily  has  control  of  the  subject,  when  the 
Legislature  has  acted  in  a  perfectlj  reasonable  way,  its  action  is 
binding  upon  all  courts.  Otherwise  we  should  have  the  rule  that 
the  L^islature  may  make  a  law  binding  on  all  courts  but  one, 
leaving  that  to  be  guided  by  its  own  discretion,  although  it  con- 
sists in  the  main  of  legislators  liable  to  be  influenced  by  partisan 
considerations.  If  the  Legislature  should  provide  that  the  viola- 
tion of  any  city  ordinance  should  be  a  misdemeanor  punishable 
by  fine  and  imprisonment,  could  it  not  add  the  limitation  that 
it  should  not  constitute  an  impeachable  offense  I  Is  not  this  what 
it  has  done  in  principle  and  effect  by  making  a  multitude  of  acts 
crimes  but  providing  that  only  wilful  and  corrupt  misconduct 
in  ofBce  shall  be  a  crime  for  which  impeachment  will  lief 

The  definition  of  the  L^slature  is  reasonable,  because  it  is 
strictly  in  line  with  the  object  of  impeachment,  which  is  simply 
to  protect  the  State  by  the  removal  of  a  public  officer. 

The  public  officers  law,  following  the  Bevised  Statutes,  pro- 
vides that  "  Every  office  shall  be  vacant  upon  the  happening  of 
either  of  the  following  events:  ...  8.  His  removal  from 
office."  (Public  officers  law,  sec  80;  1  R  S.,  5th  ed.,  456.) 
This  is  doubtless  what  is  referred  to  by  the  words  ^^  his  removal 
from  office  "  in  section  6  of  article  4  of  the  Constitution,  and  both 
undoubtedly  refer,  in  part  at  least,  to  the  automatic  removal  from 
office  by  conviction  for  a  felony  under  existing  statutes. 

The  Legislature  could  have  provided  that  misconduct  wholly 
outside  of  the  functions  of  office  should  be  cause  for  impeach- 
ment, such  as  habitual  drunkenness,  gross  immorality,  or  the 
commission  of  any  crime  involving  moral  turpitude.  It  did  not 
do  so,  but,  on  the  other  hand,  under  its  power  to  define  and  regu- 
late the  exercise  of  the  power  conferred,  it  limited  impeachable 
offenses  to  wilful  and  corrupt  misconduct  in  office.  If  the  Legis- 
lature could  not  do  this,  many  of  its  statutes  are  void.  The 
Governor  is  commander  in  chief  of  the  military  and  naval  forces 
of  the  State  (Constitution,  art.  4,  sec.  4),  but  is  the  military 
law  void  in  so  far  as  it  regulates  his  duties  as  such?  Cannot 
the  Legislature  provide  what  the  Governor  may  do  in  time  of  war 
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or  may  not  do  in  time  of  peace,  provided  it  does  not  trench  upon 
his  general  power  as  commander  in  chief  ? 

The  Supreme  Court  has  general  jurisdiction  in  law  and  in 
equity  (art.  6,  sec.  1)  but  are  all  the  statutes  void  which  regulate 
and  limit  the  exercise  of  this  power  by  adding  to,  taking  away, 
and  the  like?  The  police  power  is  not  created  by  the  Constitu- 
tion, and  is  in  apparent  conflict  widi  many  of  its  provisions,  yet, 
as  its  exercise  is  not  expressly  forbidden,  it  is  held  to  exist  and 
even  to  underlie  that  instrument. 

The  Constitution  prohibits  the  State  from  giving  away  its 
money,  but  statutes  authorizing  the  payment  of  claims  not  sanc- 
tioned by  law,  although  sanctioned  by  morals,  are  held  to  be  within 
the  power  of  the  Legislatura  (Cayuga  County  v.  the  State,  153 
N.  Y.  279^83;  art  8,  sec.  &.)  How  can  this  be  unless  the 
Legislature  can  regulate  the  subject  f  Many  other  decisions  to 
the  same  effect  bear  directly  on  the  legislative  power  which  is  the 
subject  under  discussion.  The  Assembly  now  presents  certain 
articles  in  defiance  of  a  statute  passed  by  the  Legislature  of  which 
it  is  an  inherent  part. 

We  are  under  government  by  law  and  the  Legislature  is  the 
law-making  power.  Should  we  be  under  a  government  by  law  if 
the  power  to  define  impeachable  offenses,  involving  such  grave  con- 
sequences, were  left  wholly  to  the  arbitrary  discretion  of  a  court  ? 
There  is  no  middle  ground ;  either  the  Legislature  has  power  to 
make  law  on  this  subject,  as  it  has  on  most  others,  or  the  Court  is 
a  law  unto  itself,  not  simply  in  matters  of  procedure,  but  in 
matters  of  substance  also.  It  could  convict  the  Gbvemor  of  the 
State  and  remove  him  from  office  because  he  stole  cherries  when  a 
boy  or  spat  on  the  sidewalk  when  a  man.  It  could  convict  for  acts 
not  criminal,  either  in  law  or  morals,  and  there  would  be  no 
remedy,  for  there  is  no  appeal  from  the  judgment  of  the  Court 
of  Impeachment.  Have  we  a  court  in  this  State  which  is  wholly 
beyond  the  reach  of  legislation  and  which  can  not  only  enforce  law 
but  make  it?  Its  power,  if  without  restraint,  extends  in  both 
directions,  and  it  can  at  will  lawfully  adjudge  that  the  whole- 
sale theft  of  money  from  the  State  treasury,  or  the  sale  of 
appointments,  or  eveii  treason  and  rebellion  are  not  impeachable 
offenses.    Either  there  is  no  limit  to  its  power  or  the  Legislature 
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within  reasonable  limits  can  define  its  power  as  it  has  by  a 
statute  which,  as  reenacted  without  substantial  change,  has  stood 
for  more  than  thirty  years  with  no  complaint  or  question,  although 
a  constitutional  convention  has  been  held  since  its  passage. 

A  statute  defining  and  regulating  the  subject,  passed  more  than 
eighty  years  ago,  though  not  now  in  force,  shows  when  considered 
with  the  statute  passed  fifty  years  later,  which  is  in  force,  that 
for  nearly  three  generations  it  has  been  the  general  understanding 
that  the  L^slature  has  the  power  to  define  and  limit  This  is  a 
practical  construction  of  great  value,  entitled,  as  the  courts  hold, 
to  controlling  weight  (Chicago  v.  Sheldon,  9  Wall.  50,  54; 
People  ex  reL  Williams  v.  Dayton,  55  N.  Y.  367;  City  of  New 
York  V.  N.  Y.  City  Railroad,  198  K  Y.  543,  649.) 

Power  to  legislate  is  not  granted  by  the  Constitution,  but 
underlies  it  and  is  supreme  except  as  restrained  by  the  funda- 
mental law.  Presumption  always  favors  the  validity  of  a  statute, 
and  no  law  should  be  adjudged  unconstitutional  unless  it  is  so 
beyond  doubt.  Where  is  restraint  found  in  the  present  Constitu- 
tion ?  Nowhere,  unless  the  grant  of  a  power  in  general  terms,  of 
itself,  restrains  the  Legislature  from  r^ulating  the  exercise  of 
the  power. 

The  action  of  the  court  on  the  trial  of  Judge  Barnard  is 
not  in  conflict  with  these  views,  because  that  trial  took  place  in 
1872,  years  before  the  Code  of  Criminal  Procedure  was  passed 
defining  impeachable  offenses.  At  the  date  of  the  Barnard  trial 
there  was  no  statute  on  the  subject,  unless  the  Bevised  Statutes 
were  in  force,  which  gave  the  right  to  impeach  for  mal  and 
corrupt  conduct  in  office  and  for  high  crimes  and  misdemeanors. 
The  Code  of  Criminal  Procedure  had  not  been  passed  when 
Samuel  J.  Tilden  wrote  his  celebrated  opinion  at  the  request  of 
the  Senate  in  1868,  and  hence,  his  views  on  this  question  do  not 
apply  to  the  subject  now  under  consideration,  though  it  may  be 
remarked  that  in  other  respects  they  are  in  substantial  accord 
with  the  views  herein  expressed  (Tilden's  Public  Writings,  vol. 
1,  p.  474).  The  same  is  true  of  the  noted  discussion  of  im- 
peachment by  Judge  Theodore  Dwight  in  6  American  Law 
Register,  257,  641,  and  of  other  articles  in  law  periodicals  pub- 
lished at  about  the  time  of  the  trial  of  Judge  Barnard. 
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Tliis  question  is  eamestlj  pressed  upon  the  attention  of  flie 
Court,  not  only  on  account  of  its  importance  at  the  .present  trial, 
but  also  on  account  of  its  importance  in  the  future,  for  the  action 
of  the  Court  may  be  followed  by  grave  consequences  affecting  tiie 
welfare  of  the  State  for  generations. 

Mr.  Fox. —  Shall  we  distribute  to  the  Court  now  copies  of  the 
argument  just  read? 

The  President — I  think  so. 

(Copies  of  argument  distributed  to  the  Court) 

Mr.  Brackett — With  the  permission  of  the  Court:  The 
articles  here  charge  impeachable  offenses  —  if  proved  as  set  out 
they  require  a  verdict  of  guilty  from  this  Court 

Briefly  summarized,  the  first  article  charges  the  filing  of  a  false 
statement  of  contributions  to  the  defendant  and  expenditures  by 
him,  while  a  candidate  for  Governor,  in  violation  of  the  election 
law. 

The  second,  the  same,  in  violation  of  the  Penal  Law,  and  per- 
jury in  making  oath  to  the  correctness  of  such  statement 

The  sixth,  the  remainder  of  the  three  under  attack  by  this 
pleading,  charges  larceny  by  the  defendant  in  having  converted 
and  appropriated  to  his  own  use  campaign  contributions  made  to 
him  by  various  persons  named. 

It  will  be  seen,  therefore,  that  all  three  articles  thus  challenged 
by  this  pleading  charge  the  defendant  with  crimes. 

We  are  not  now  arguing  the  completeness  or  sufficien<^  of 
form  of  the  articles,  but  the  broader  question  of  what  constitutes 
impeachable  offenses,  and  whether,  the  form  of  the  articles  being 
held  good  in  whole,  or  in  part,  and  the  facts  charged  proven,  the 
defendant  is  guilty  of  offenses  for  which  impeachment  may  be 
had. 

Whenever  an  impeachment  trial  has  been  had  in  this  western 
hemisphere,  there  has  arisen  the  perpetually  recurring  question, 
'^  What  is  an  impeachable  offense  ? " 

The  question  has,  and  always,  developed  violently  antagonistic 
opinions.  On  the  one  hand  has  been  the  claim  that  nothing  but 
indictable  crimes  are  grounds  of  impeachment  and  that  the  pro- 
ceeding is  highly  penal  and  subject  to  all  the  strictness  of  pro- 
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cediire  of  the  criminal  law.  On  the  other  extreme  is  the  con- 
tention that  impeachment  ia  not  a  prosecution  for  crime  at  all, 
but  a  mere  inquest  of  office,  a  political  prosecution  pure  and 
simple,  instituted  solely  for  the  protection  of  the  government,  or 
of  the  stata  There  is  room  for  much  of  research,  and  very 
curious  learning  might  be  exhibited  by  one  who  cares  to  go  ex< 
haustively  into  the  distant  history  of  the  general  subject,  and 
the  precedents.  The  arguments  on  either  side  of  the  question  are 
endless.  But  no  attempt  at  detailed  examination  will  here  be 
made  on  behalf  of  the  managers.  The  brief  of  Judge  William 
Lawrence,  revised  by  Oeneral  Butler,  on  the  one  hand,  and  the 
arguments  of  Judge  Benjamin  B.  Curtis  and  Mr.  Evarts  on  the 
other,  on  the  trial  of  President  Johnson,  have  rendered  much 
research  back  of  the  time  of  the  Johnson  trial  largely  super- 
erogatory, if  not  distinctly  useless,  on  the  subject  of  what  consti- 
tutes offenses  for  which  impeachment  may  be  had. 

No  one  with  any  pretensions  to  a  knowledge  of  the  constitu- 
tional or  legal  history  of  the  country  can  fail  to  feel  assurance 
from  the  great  names  of  those  who  argued,  that  every  possible 
phase  of  the  question  was  discussed  and  that  every  authority 
then  existing  and  pertinent,  was  cited  and  analyzed. 

In  the  Lawrence-Butler  brief  on  the  Johnson  trial,  an  im- 
peachable offense  is  thus  defined : 

^'  We  define,  therefore,  an  impeachable  high  crime  or  mis- 
demeanor to  be  one  in  its  nature  of  consequences  subversive 
of  some  fundamental  or  essential  principle  of  government  or 
highly  prejudicial  to  the  public  interest,  and  this  may  con- 
sist of  a  violation  of  the  Constitution,  of  law,  of  an  official 
oath,  or  of  duty,  by  an  act  committed  or  omitted,  or,  with 
violating  a  positive  law,  by  the  abuse  of  discretionary  powers 
from  improper  motives,  or  for  any  improper  purpose.'* 

Another  most  valuable  contribution  to  the  question  was  made 
by  the  House  Judiciary  Committee  in  1912  in  the  Archbald  case. 
In  this  report  Judge  Clayton  argues  from  the  lectures  of  Richard 
Wooddesson  in  Law  Lectures  delivered  in  Oxford  in  1777  (voL 
2,  pages  355-58)  that  the  influences  of  magistrates  and  officers 
intrusted  with  the  administration  of  public  offices,  and  the  abuses 
of  their  delisted  powers  ''may  not  unsuitably  engage  the  author  it j 
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of  the  highest  court  and  the  wisdom  of  the  sagest  assembly.  The 
Commons,  therefore,  as  the  grand  inquest  of  the  nation,  became 
suitors  for  penal  justice  and  they  cannot  consistently,  either  with 
thoir  own  dignity  or  with  safety  to  the  accused,  sue  elsewhere  but 
to  those  who  share  with  them  in  the  Legislature.  On  this  policy 
is  founded  the  origin  of  impeachments." 

On  the  functions  of  impeachment,  quotation  is  made  by  Clayton 
from  Eawle  on  the  Constitution  (p.  211) : 

"  The  delegation  of  important  trusts  affecting  the  higher 
interests  of  society,  is  always  from  various  causes  liable  to 
abuse.  The  fondness  frequently  felt  for  the  inordinate  exten- 
sion of  power,  the  influence  of  party  and  of  prejudice  .  .  . 
are  sometimes  productions  of  what  are  not  unaptly  termed 
*  political  offenses '  which  it  would  be  difficult  to  take  cog- 
nizance of  in  the  ordinary  course  of  judicial  proceeding." 

And  this  from  Story  (5th  ed.,  vol.  1,  p.  684) : 

^'  One  cannot  but  be  struck,  in  this  slight  enumeration,  with 
the  utter  unfitness  of  the  common  tribunals  of  justice  to  take 
cognizance  of  such  offenses,  and  with  the  entire  propriety  of 
confiding  the  jurisdiction  over  them  to  a  tribunal  capable  of 
understanding  and  reforming  and  scrutinizing  the  policy  of 
the  state,  and  of  sufficient  dignity  to  maintain  the  independ- 
ence and  reputation  of  worthy  public  officers." 

The  report  of  Judge  Clayton  then  continues: 

"  The  term  ^  misdemeanor '  has  a  twofold  legal  signifi- 
cance. Under  the  common  law  it  signifies  a  criminal  offense, 
not  amounting  to  felony,  which  is  punishable  by  indictment, 
or  other  special  criminal  proceeding.  As  applied  to  civil 
officers,  in  the  sense  of  the  lex  parliamentaria  it  signifies  mal 
administration  or  misbehavior  in  office,  irrespective  of 
whether  such  conduct  is  or  is  not  indictable.  It  is  well  estab- 
lished by  the  authorities  that  impeachable  offenses  under  the 
British  Constitution  and  under  our  Constitution  are  not 
limited  to  statutable  crimes  and  misdemeanors,  or  to  offenses 
indictable  under  the  common  law  and  triable  in  the  courts  of 
ordinary  jurisdiction." 


TBIAI«  07  WILLIAM  STTLZXR,  283 

In  hiB  CommentaTieB  on  the  Constitution,  the  learned  John 
Randolph  Tucker  defines  impeachable  offenses  as  follows  (vol.  1, 
sec.  200),  giving  only  part  of  his  definition,  beginning  with  his 
third  subdivision: 

"  (c)  High  crimes  and  misdemeanors.  What  is  the  mean- 
ing of  these  terms  ?  Much  controversy  has  arisen  out  of  this 
question.  Do  these  words  refer  only  to  offenses  for  which  the 
party  may  be  indicted  under  the  authority  of  the  United 
States  ?  Do  they  mean  offenses  by  the  common  law  ?  Do  they 
include  offenses  against  the  laws  of  the  states,  or  do  they  mean 
offenses  for  which  there  is  no  indictment  in  the  ordinary 
courts  of  justice?  Or  do  they  include  mal  administration, 
unconstitutional  action  of  an  officer  wilful  or  mistaken,  or 
ill^al  action  wilful  or  mistaken  ?  " 

Coming  down  again  to  subdivision  g: 

"  (g)  .  .  .  Again,  if  the  judge  is  drunken  on  the  bench 
this  is  ill  behavior,  for  which  he  is  impeachable.  And  all 
of  these  are  generally  criminal,  or  misdemeanor — for  mis- 
demeanor is  a  synonym  for  misbehavior.  So,  if  he  omits  a 
judicial  duty,  as  well  as  when  he  commits  a  violation  of 
duty,  he  is  guilty  of  crime  or  misdemeanor;  for,  says  Black- 
stone,  '  crime  or  misdemeanor  is  an  act  conmutted  or  omitted 
in  violation  of  a  public  law  either  forbiddii^  or  command- 
ing it' " 

Thereupon,  at  12.30  p.  m.,  the  Court  declared  a  recess  until 
2.30  p.  m. 


AFTERNOON  SESSION 

Pursuant  to  adjournment.  Court  convened  at  2.30  p.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

The  President. —  Senator  Brackett,  if  you  will  resume  your 
argument. 

Mr.  Brackett — ^With  the  permission  of  the  Court:     I   was 
readinii^  when  we  adjourned  this  morning  from  the  Commentaries 
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on  the  Constitution  by  John  Randolph  Tucker.    Continuing  and 
quoting  from  that  work: 

'^  To  confine  the  impeachable  offenses  to  those  which  are 
made  crimes  or  misdemeanors  by  statute  or  other  specific 
law,  would  too  much  constrict  the  jurisdiction  to  meet  the 
obvious  purpose  of  the  Constitution,  which  was,  by  impeach- 
menty  to  deprive  of  office  those  who  by  any  act  of  omission 
or  commission  showed  clear  and  fiagrant  disqualification  to 
hold  it" 

With  the  permission  of  the  Court,  I  will  read  the  last  three 
lines  again. 

^'  •  .  .  would  too  much  constrict  the  jurisdiction  to 
meet  the  obvious  purpose  of  the  Constitution,  which  was,  by 
impeachment,  to  deprive  of  office  those  who  by  any  act  of 
omission  or  commission  showed  clear  and  flagrant  disquali- 
fication to  hold  it." 

Cooley,  in  his  Principles  of  Constitutional  Law,  says: 

"  The  offenses  for  which  the  President  or  any  other  offi- 
cer may  be  impeached  are  such  as  in  the  opinion  of  the 
House  are  deserving  of  punishment  under  that  proqess^ 
They  are  not  necessarily  offenses  against  the  general  laws. 
In  the  history  of  England,  where  the  like  proceeding  ob- 
tains, the  offenses  have  often  been  political,  and  in  some 
cases  for  gross  betrayal  of  public  interests  punishment  has 
very  justly  been  infiicted  on  cabinet  officers." 

I  recall  one  case  that  is  cited  where  a  trial  was  had  for  ad- 
ministering medicine  to  the  king  without  the  prescription  of  a 
doctor. 

**  It  is  often  found  that  offenses  of  a  very  serious  nature 
by  high  officers  are  not  offenses  against  the  criminal  code, 
but  consist  in  abuses  or  betrayals  of  trust,  or  inexcusable 
n^lects  of  duty,  which  are  dangerous  and  criminal  because 
of  the  immense  interests  involved,  and  the  greatness  of  the 
trust  which  has  not  been  kept.  Such  cases  may  be  left  to 
be  dealt  with  on  their  own  facts  and  judged  according  to  their 
apparent  deserts." 
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Oeorge  Tiokaor  Curtis,  in  his  work,  says  this  (yoL  1,  pp.  481- 
82): 

'^Among  the  separate  funetioiis  assigned  by  the  C<m8titu- 
tion  to  the  Houses  of  Congress  are  those  of  presenting  and 
trying  impeachments.  An  impeachment,  in  the  report  of  the 
committee  of  detail,  was  treated  as  an  ordinary  judicial  pro- 
ceeding and  was  placed  within  the  jurisdiction  of  the  Su- 
preme Court  That  this  was  not  in  all  respects  a  suitable 
provision  will  appear  from  the  following  considerations:  Al- 
though an  impeachment  may  involve  an  inquiry  whether  a 
crime  against  any  positive  law  has  been  committed,  yet  it 
is  not  necessarily  a  trial  for  crime,  nor  is  there  any  neces- 
sity, in  the  case  of  crimes  committed  by  public  officers,  for 
the  institution  of  any  special  proceeding  for  the  infliction 
of  the  punishment  prescribed  by  the  laws,  since  they,  like 
all  other  persons,  are  amenable  to  the  ordinary  jurisdiction 
of  the  courts  of  justice  in  respect  of  offenses  against  positive 
law.  The  purposes  of  an  impeachment  lie  wholly  beyond  the 
penalties  of  the  statute  or  the  customary  law.  The  object  of 
the  proceeding  is  to  ascertain  whether  cause  exists  for  re- 
moving a  public  officer  from  office.  Such  a  cause  may  be 
found  in  the  fact  that  either  in  the  discharge  of  his  office  or 
aside  from  its  functions  he  has  violated  a  law  or  committed 
what  is  technically  denominated  a  crima  But  a  cause  for  re- 
moval from  office  may  exist  where  no  offense  against  positive 
law  has  been  committed,  as  where  the  individual  has,  from 
immortality  or  imbecility  or  maladministration,  become  unfit 
to  exercise  the  offica  The  rules  by  which  an  impeach- 
ment is  to  be  determined  are  therefore  peculiar  and  are  not 
fully  embraced  by  those  principles  or  provisions  of  law  which 
courts  of  ordinary  jurisdiction  are  required  to  administer." 

Watson,  in  his  work  on  the  Constitution,  phrases  it  thus  (voL 
2,  p.  1034) : 

^'A  misdemeanor  comprehends  all  indictable  offenses  which 
do  not  amount  to  a  felony,  as  perjury,  battery,  libels,  con- 
spiracies, attempts  and  solicitations  to  commit  felonies,  etc. 
These  seem  to  be  the  definitions  of  these  terms  at  common 
law,  but  it  would  be  strange  if  a  civil  officer  could  be  im^ 
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peached  for  only  such  offenses  as  are  embraced  within  the 
common  law  definition  of  ^  other  high  crimes  and  misde- 
meanors.' There  is  a  parliamentary  definition  of  the  term 
^  misdemeanor/  and  a  modem  writer  on  the  Constitution  has 
said :  *  The  term  "  high  crimes  and  misdemeanors  "  has  no 
significance  in  the  common  law  concerning  crimes  subject  to 
indictment  It  can  only  be  found  in  the  law  of  Parliament 
and  is  the  technical  term  which  was  used  by  the  Commons 
at  the  Bar  of  the  Lords  for  centuries  before  the  existence 
of  the  United  States.'  Synonymous  with  the  term  'misde- 
meanor' are  the  terms  misdeed,  misconduct^  misbehavior, 
fault,  transgression." 

Again  (vol.  2,  pp.  1036,  1037) : 

"A  civil  officer  may  so  behave  in  public  as  to  bring  disgrace 
upon  himself  and  shame  upon  his  country,  and  he  may  con- 
tinue to  do  this  until  his  name  would  become  a  national 
stench,  and  yet  he  would  not  be  subject  to  indictment  by  any 
law  of  the  United  States,  but  he  certainly  could  be  im- 
peached.    ... 

'^  It  is  not  essential  that  an  offense  should  be  committed  in 
an  official  capacity  in  order  that  it  may  come  within  the 
purview  of  the  constitutional  provisions  relating  to  impeach- 
ments." 

Story,  of  whom  some  of  you  will  remember  Wendell  Phillips 
said  that  if  ever  there  was  anyone  a  little  crazy  on  the  subject  of 
the  independence  of  the  judiciary  it  was  Joseph  Story  —  says 
this  (5th  ed.,  vol.  1,  sees.  796-99) : 

"  Is  the  silence  of  the  statute  book  to  be  deemed  conclusive 
in  favor  of  the  party  until  Congress  have  made  a  l^slative 
declaration  and  enumeration  of  the  offenses  which  shall  be 
deemed  high  crimes  and  misdemeanors  ?  If  so,  then,  as  has 
been  truly  remarked,  the  power  of  impeachment,  except  as  to 
the  two  expressed  cases,  is  a  complete  nullity,  and  the  party 
is  wholly  dispunishable,  however  enormous  may  be  his  cor- 
ruption and  criminality." 
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**  Congress  has  imhcsitatingly  adopted  the  conclusion  that 
no  previous  statute  is  necessary  to  authorize  an  impeach- 
ment for  any  official  misconduct  and  the  rules  of  proceed- 
ing, and  the  rules  of  evidence,  as  well  as  the  principles  of 
decision,  have  been  uniformly  r^ulated  by  the  known  doc- 
trines of  the  common  law  and  parliamentary  usage.  In  the 
few  cases  of  impeachment  which  have  hitherto  been  tried,  no 
one  of  the  charges  has  rested  upon  any  statutable  mis- 
demeanors." 

In  the  American  and  English  Encyclopaedia  of  Law,  second  edi- 
tion (vol.  15,  pp.  1066-68)  it  is  said: 

"  The  Constitution  of  the  United  States  provides  that  the 
President,  Vice  President  and  all  civil  officers  of  the  United 
kStates  shall  be  removed  from  office  on  impeachment  for,  and 
conviction  of,  treason^  bribery,  or  other  high  crimes  and  mis- 
demeanors. If  impeachment  in  England  be  regarded  merely 
as  a  mode  of  trial  for  the  punishment  of  common  law  or 
statutory  crimes,  and  if  the  Constitution  has  adopted  it  only 
as  a  mode  of  procedure,  leaving  the  crimes  to  which  it 
is  to  be  applied  to  be  settled  by  the  general  rules  of 
criminal  law,  then,  as  it  is  well  settled  that  in  regard  to  the 
national  government  there  are  no  common  law  crimes,  it 
would  seem  necessarily  to  follow  that  impeachment  can  be 
instituted  only  for  crimes  specifically  named  in  the  Con- 
stitution or  for  offenses  declared  to  be  crimes  by  Federal 
statute?  This  view  has  been  maintained  by  very  eminent 
authority,  but  the  cases  of  impeachment  that  have  been 
brought  under  the  Constitution  would  seem  to  give  to  the 
remedy  a  much  wider  scope  than  the  above  rule  would  indi- 
cate. In  each  of  the  only  two  cases  of  impeachment  tried 
by  the  Senate  in  which  a  conviction  resulted  the  defendant 
was  found  guilty  of  offenses  not  indictable  either  at  common 
law  or  under  any  Federal  statute,  and  in  almost  every  case 
brought,  offenses  were  charged  in  the  articles  of  impeach- 
ment which  were  not  indictable  tmder  any  Federal  statute, 
and  in  several  cases  they  were  such  as  constituted  neither  a 


288  TBIAI.  OF  WILLIAM  SULZSB 

statutory  nor  a  common  law  crime.  The  impeachability  of  the 
offenses  charged  in  the  articles  was  in  most  of  the  cases  not 
denied.  In  one  case,  however,  counsel  for  the  defendant 
insisted  that  impeachment  would  not  lie  for  any  but  an  in- 
dictable offense;  but  after  exhaustive  argument  on  both  sides 
this  defense  was  practically  abandoned.  The  cases,  then, 
seem  to  establish  that  impeachment  is  not  a  mere  mode  of 
procedure  for  the  punishment  of  indictable  crimes ;  that  the 
phrase  ^ high  crimes  and  misdemeanors'  is  to  be  taken, 
not  in  its  common  law,  but  in  its  broader  parliamentary  sense, 
and  is  to  be  interpreted  in  the  light  of  parliamentary  usage ; 
that  in  this  sense  it  includes  not  only  crimes  for  which  an  in- 
dictment may  be  brought,  but  grave  political  offenses,  corrup- 
tion, mal  administration,  or  n^lect  of  duly  involving  moral 
turpitude,  arbitrary  and  oppressive  conduct,  and  even  gross 
improprieties,  by  judges  and  high  officers  of  State,  although 
such  offenses  be  not  of  a  character  to  render  the  offender 
liable  to  an  indictment  either  at  common  law  or  under  any 
statuta  Additional  weight  is  added  to  this  interpretation 
of  the  Constitution  by  the  opinions  of  eminent  writers  on 
constitutional  and  parliamentary  law  and  by  the  fact  that 
some  of  the  most  distinguished  members  of  the  convention 
that  framed  it  have  thus  interpreted  it." 

Black,  in  his  work  on  Constitutional  Law,  says  (2d  ed.  pp.  121- 
22): 

"  Treason  and  bribery  are  well-defined  crimes.  But  the 
phrase  *  other  high  crimes  and  misdemeanors '  is  so  very  in- 
definite that  practically  it  is  not  susceptible  of  exact  defi- 
nition or  limitation,  but  the  power  of  impeachment  may  be 
brought  to  bear  on  an  offense  against  the  Constitution  or 
the  lawB  which,  in  the  judgment  of  the  House,  is  deserving 
of  punishment  by  this  means  or  is  of  such  a  character  as  to 
render  the  party  accused  unfit  to  hold  and  exercise  his  office. 
It  is,  of  course,  primarily  directed  against  official  mis- 
conduct. Any  gross  malversation  in  office,  whether  or  not 
it  is  a  punishable  offense  at  law,  may  be  made  the  ground 
of  an  impeachment.    But  the  power  of  impeachment  is  not 
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restricted  to  political  crimes  alona  The  Ckmstitution  pro- 
vides that  the  party  convicted  upon  impeachment  shall  still 
remain  liable  to  trial  and  punishment  according  to  law. 
From  this  it  is  to  be  inferred  that  the  commission  of  any 
crime  which  is  of  a  grave  nature,  though  it  may  have  nothing 
to  do  with  the  person's  official  position,  except  that  it  shows 
a  character  or  motives  inconsistent  with  the  due  administra- 
tion of  his  office,  would  render  him  liable  to  impeachment. 
It  will  be  perceived  that  the  power  to  determine  what  crimes 
are  impeachable  rests  very  much  with  Congress.  For  the 
House,  before  preferring  articles  of  impeachment,  will  de- 
cide whether  the  acts  or  conduct  complained  of  constitute 
a  '  high  crime  or  misdemeanor.'  And  the  S^enate  in  trying  the 
case,  will  also  have  to  consider  the  same  question.  If,  in  the 
judgment  of  the  Senate,  the  offense  charged  is  not  impeach- 
able, they  will  acquit;  otherwise,  upon  sufficient  proof  and 
the  concurrence  of  the  necessary  majority,  they  will  con- 
vict. And  in  either  case  there  is  no  other  power  which  can 
review  or  reverse  their  decision." 

Judge  Clayton,  in  the  Archbald  report,  then  continues  (p.  26) : 

"  In  1862,  West  H.  B;umphreys,  United  States  District 
Judge  for  the  District  of  Tennessee,  was  impeached  on 
several  specifications,  one  of  which  was  based  on  his  action 
in  mating  a  speech  at  a  public  meeting,  while  off  the  bench, 
inciting  revolt  and  rebellion  against  the  Constitution  and 
government  of  the  United  States.  The  evidence  clearly 
showed  that  he  was  in  no  wise  acting  in  a  judicial  capacity, 
yet  he  was  convicted  on  this  charga  A  number  of  the 
impeachments  of  judges  of  the  several  states  of  the  Union 
have  been  predicated  on  various  acts  of  debauchery  entirely 
separate  from  the  performance  of  their  official  duties.  Any 
conduct  on  the  part  of  a  judge  which  reflects  on  his  integrity 
as  a  man  or  his  fitness  to  perform  the  judicial  functions 
should  be  sufficient  to  sustain  his  impeachment  It  would  be 
both  absurd  and  monstrous  to  hold  that  an  impeachable  of- 
fense must  need  be  committed  in  an  official  capacity.    If  such 
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an  atrocious  doctrine  should  receive  the  sanction  of  the  con- 
gressional authority  there  is  no  limit  to  the  variety  and  the 
viciousnees  of  the  offenses  which  a  federal  judge  might  com- 
mit with  perfect  immunity  from  effective  impeachment." 

On  the  Johnson  trial  Charles  Sumner  held :  "  That  this  high 
tribunal  is  the  sole  and  exclusive  judge  of  its  own  decision  in  such 
case,  and  each  case  is  to  be  decided  upon  its  own  circumstances  in 
the  patriotic  and  judicial  good  sense  of  the  representatives  of  the 
states."  To  this  opinion,  the  biographer  of  Charles  Sumner  — 
your  honors  will  find  it  in  the  30th  American  Statesmen  Series  — 
the  learned  Moorfield  Storey,  then  and  still  of  the  Massachusetts 
bar,  says :  "  He  voted  without  hestitation  for  conviction,  and  while 
it  is  now  clear  that  no  especial  harm  was  done  through  the  brief 
remnant  of  Mr.  Johnson's  term,  and  many  felt  that  a  dangerous 
precedent  was  avoided,  we  may  hereafter  find  that  under  the 
common  law  a  dangerous  precedent  was  established  and  learn  to 
consider  the  doctrine  of  Sumner  the  safer  for  the  country." 

In  his  admirable  work  on  the  Constitution,  Roger  Foster  gives 
this  summary,  and  in  any  examination  that  is  given  to  the  subject, 
I  think  I  con  truthfully  say  to  your  Honors  that  the  work  of 
Mr.  Foster  is  as  luminous  and  as  satisfactory  as  any  that  will  be 
found  anywhere.    In  his  work  (vol.  1,  p.  582),  he  says: 

"  Four  theories  have  been  proposed.  That,  except  treason 
or  bribery,  no  offense  is  impeachable  which  is  not  declared 
by  a  statute  of  the  United  States  to  be  a  crime  subject  to  in- 
dictment That  no  offense  is  impeachable  which  is  not  sub- 
ject to  indictment  by  such  a  statute  or  by  the  common  law. 
That  all  offenses  are  impeachable  which  were  so  by  that 
branch  of  the  common  law  known  as  the  law  of  Parliament. 
And  that  the  House  and  Senate  have  the  discretionary  power 
to  remove  and  stigmatize  by  perpetual  disqualification  an 
officer  subject  to  impeachment  for  any  cause  that  to  them 
seems  fit." 

The  learned  author  then  continues  (pp.  585-86)  : 

"  The  first  two  theories  are  impracticable  in  their  opera- 
tion, inconsistent  with  other  language  of  the  Constitution 
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and  overroled  by  precedents.  If  no  crimen  save  treason  and 
bribery,  not  forbidden  by  a  statute  of  the  United  States,  will 
support  an  impeachment,  then  almost  every  kind  of  official 
corruption  or  oppression  must  go  unpunished.  Suppose  the 
Chief  Justice  of  the  United  States  were  convicted  in  a  state 
court  of  a  felony  or  misdemeanor,  must  he  remain  in  office 
xmimpeached  and  hold  court  in  a  state  prison  ?  •  •  .  Some 
advocates  have  gone  so  far  as  to  maintain,  by  a  misapplica- 
tion of  a  term  of  the  common  law,  that  the  proceedings  on  an 
impeachment  are  not  a  trial,  but  a  so-called  inquest  of  office, 
and  that  the  House  and  Senate  may  thus  remove  an  officer 
for  any  reason  that  they  approve.  That  Congress  has  the 
power  to  do  so  may  be  admitted.  For  it  is  not  likely  that 
any  court  woTild  hold  void  collaterally  a  judgment  on  an 
impeachment  where  the  Senate  had  jurisdiction  over  the 
person  of  the  condemned.  And  undoubtedly  a  court  of 
impeachmait  has  the  jurisdiction  to  determine  what  con- 
stitutes an  impeachable  offense.  But  the  judgment  of  the 
Senate  of  the  United  States  in  the  cases  of  Chase  and  Peck, 
as  well  as  those  of  the  state  senates,  in  the  different  cases 
which  have  been  before  them,  have  established  the  rule  that  no 
officer  should  be  impeached  for  any  act  that  does  not  have  at 
least  the  characteristics  of  a  crime.'' 

And  there,  I  believe,  you  find  the  precise  and  the  true  rule  that 
no  one  should  be  impeached  for  an  act  which  does  not  have  at 
least  some  of  the  characteristics  of  a  crime. 

There  is  nothing  thus  far  quoted  from  the  eminent  au- 
thorities who  have  written  on  the  subject,  but  only  with  reference 
to  the  Federal  Constitution,  that  is  not  applicable  to  the  situation 
existing  here,  under  the  Constitution  of  the  State.  While  the 
Federal  Constitution  declares  treason  and  bribery  to  be  impeach- 
able, we  have  omitted  the  discussion  as  to  those  terms  and  have 
limited  it  to  those  upon  the  words  '^  high  crimes  and  misde- 
meanors," which  are  equally  applicable  to  a  proceeding  either 
before  the  Federal  tribunal  of  impeachment  or  that  of  the  Stata 

With  this  (considering  the  magnitude  of  the  questions  involved 
and  the  flood  of  arguments  that  have  been  presented  in  the  dis- 
cussions on  the  subject)  brief  collection  of  authorities  on  the  sub  • 


202  TBIAL  OF  WILLIAM  SULZEfi 

ject^  the  majaagers  will  not  go  further  into  the  question  as  to 
whetheor  impeachable  offenses  are  limited  to  indictable  crimes, 
except  to  annex  hereto  as  an  addendum  a  digest  of  every  case  of 
impeachment  in  the  Congress^  and  every  one  in  a  state  juris- 
diction that  has  come  to  counsel's  attention.  Your  Honors  will 
find  such  an  addendum  annexed  to  the  brief.  I  think  I  should 
in  fairness  make  one  correction,  and  that  is  in  the  case  of  Butler 
of  Nebraska.  The  addendum  states  that  he  was  impeached  at  a 
special  session.  That  was  based  upon  the  remarks  of  one  of  the 
managers,  Mr.  Doone,  a  report  of  which  was  found  in  the  Kebraska 
Public  Journals  in  our  State  Library.  Judge  Parker,  on  further 
investigation,  has  satisfied  himself  that  such  was  not  the  case.  With 
that  exception,  so  far  as  I  know,  the  addendum  is  entirely  cor^ 
rect,  and  we  have  already  passed  the  question  of  the  right  to  im- 
peach at  a  special  session. 

It  is  manifest,  on  both  reason  and  authority,  overwhelming 
authority,  that  impeachable  offenses  are  not  limited  to  indictable 
crimes,  but  that  impeachment  may  be  had,  not  only  for  statutable 
crimes,  but  for  anything  in  the  nature  of  crime  that  denominates 
and  demonstrates  unfitness  to  exercise  the  functions  of  oS&ce ;  any- 
thing that  evidences  unfitness  to  associate  with  decent  people  who 
must  meet  the  (^cials  doing  the  work  of  the  state.  As  said  by 
Hawkins,  concerning  the  judiciary,  ^'the  authority  of  govern- 
ment cannot  be  maintained  unless  the  greatest  credit  be  given  to 
those  who  are  so  highly  intrusted  with  the  administration  of  pub- 
lic justice." 

But  in  these  articles  that  are  here  challenged  by  this  plea,  all 
of  them  charge  crime.  One  of  them  charges  a  misdemeanor  in 
the  failure  to  file  the  statement  of  receipts  and  expenditures  pre- 
scribed by  the  election  law;  one  of  them  charges  perjury  in  making 
a  false  affidavit  as  to  the  correctness  of  the  statement  filed  with 
the  Secretary  of  State,  while  the  third  under  the  challenge  — 
the  sixth  in  number  of  the  articles — charges  larceny.  All  these 
matters  are  punishable  by  fine  or  imprisonment^  or  both,  which 
brings  them  exactly  within  the  definition  pi  crime.  This  is  no 
trial  for  disgusting  manners,  nor  for  lack  of  dignity,  nor  for 
immeasurable  boastings — all  of  these  may  be  offensive  to  the 
last  degree,  but  they  are  not  in  the  charges  here,  nor  impeach- 
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abia  The  defendant  is  diarged  with  crimes.  So  the  contro^ersj 
that  has  raged  round  the  point  whether  crime  must  be  charged 
against  the  offender,  or  a  mere  violation  of  duty,  positive  or  ne^a- 
tive^  is  sufficient  to  convict^  is  not  here  at  all. 

The  defense,  however,  rests,  in  large  part  at  least,  upon  the 
proposition  that,  while  crimes  are  charged  against  the  defendant, 
thej  are  not  crimes  committed  during  his  official  term  nor  relating 
to  the  duties  of  his  office,  and,  therefore,  he  may  not  be  impeached 
because  of  them. 

If  we  reflect  a  moment  on  the  object  of  the  grant  of  the  power 
of  impeachment)  the  fallacy  of  this  contention  is  apparent  The 
power  was  granted  '^  to  free  the  Commonwealth  from  the  danger 
caused  by  the  retention  of  an  unworthy  public  servant ''  (Foster,  p. 
569). 

It  is  true  that  for  the  offenses  here  charged  the  defendant  could 
be,  and  should  be,  indicted  by  a  grand  jury,  convicted  by  a  petit, 
but  that  does  not  advance  the  contention  of  the  defendant  a  single 
pbint.  The  Constitution  itself  answers  any  argument  of  such 
daim  by  saying  that  both  methods  may  be  had  —  the  fact  that 
indictment  may  be  had  does  not  prevent  impeachment.  The  exact 
contrary  is  Irue;  the  remedies  are  concurrent  Section  6  of  article 
1  provides  that  indictment  is  not  necessary  in  cases  of  impeach- 
ment; while  section  13  of  article  6  further  says  that  a  party  im- 
peached shall,  notwithstanding,  be  liable  to  indictment  and  pun- 
ishment according  to  law.  So  the  defendant  may  be  indicted  and 
punished  on  conviction,  but  that  does  not  answer  the  just  position 
of  the  managers  when  they  demand  the  conviction  of  the  defend- 
ant, for  both  proceedings  are  allowed. 

Consider  a  moment  the  position  in  which  the  prosecution  of  the 
crimes  here  charged  as  committed  before  the  beginning  of  the 
defendant's  official  term  would  be  placed,  in  proceedings  by  indict- 
ment by  a  grand  jury  and  by  a  trial.  The  defendant  is  indicted, 
but  he  is,  and  remains,  the  Governor  of  the  State,  without  even 
a  suspension  of  the  functions  of  his  office.  There  is  no  provision 
by  which  upon  indictment  he  becomes  suspended,  or  his  functions 
cease,  nor  at  all,  except  in  case  of  impeachment;  nor  is  there  any 
provision  that  I  know  of  by  which  he  can  temporarily  abdicate 
the  functions  of  his  office  and  turn  them  over  to  his  lieutenant 
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Then,  and  then  only,  when  the  Assembly  has  impeached,  do  these 
functions  of  the  office  pass  to  the  Lieutenant  Governor  until  the 
trial  of  the  impeachment  is  concluded.  Indictment  of  a  Governor 
has  no  such  effect.  He  stands  for  all  purpose  of  the  trial  the 
Governor. 

Assume,  then,  an  indictment  found  and  on  sufficient  evidence. 
The  way  that  the  district  attorney  goes  about  his  preparation  for 
the  trial  does  not  suit  the  defendant  —  he  is  too  zealous  — he  looks 
too  much  for  conviction.  So  he,  the  defendant,  {civing  him  an 
opportunity  to  be  heard  so  as  to  comply  with  the  Constitution, 
calmly  removes  his  prosecutor  and  a  more  satisfactory  one  is  sub- 
stituted —  one  who  will  be  more  complacent  to  acquittal. 

The  judge  about  to  hold  the  term  where  the  trial  is  to  be  had 
is  regarded  as  too  upright  and  fearless.  Another  is  assigned  by 
the  defendant  to  take  his  place.  If  conviction  is  had  the  question 
of  punishment  is  put  upon  the  trial  judge,  whose  future  may  be 
made,  or  marred,  by  the  man  upon  whom  he  must  impose  sen- 
tence. And,  having  been  sentenced,  the  defendant,  thereupon, 
issues  himself  a  pardon. 

Can  such  a  situation  be  calmly  considered  ? 

It  is  not  tolerable  that  such  conditions  should  surround  the 
only  method  of  prosecuting  a  Governor  for  well  proven  crimes 
and  our  system  has  limited  us  to  no  such  —  on  the  contrary,  it  has 
carefully  provided  for  just  such  a  contingency  in  the  provisions 
for  the  impeachment  trial. 

It  will  be  answered  that,  if  a  Governor  thus  under  indictment 
should  remove  a  district  attorney,  or  thus  assign  a  trial  judge, 
such  acts  would  be  impeachable,  and  it  is  true.  But  the  mischief 
has  then  been  done.  He  has  been  acquitted,  has,  in  fact,  ac- 
quitted himself  on  the  trial  of  the  indictment,  or  has  pardoned 
himself,  and  so  goes  unwhipped  of  justice,  which  was  never 
intended  in  the  system. 

And  the  closing  paragraph  of  section  13  of  article  6,  ^^but 
the  party  impeached  shall  be  liable  to  indictment  and  punishment 
according  to  law,"  is  sure  evidence  that  it  was  contemplated  that 
a  criminal  holding  office  should  first  be  impeached  and  convicted, 
and  thereby  stripped  of  his  official  influence  and  power  thus  to 
acquit  himself  by  the  methods  stated,  and  then,  standing  as  he 
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should  stand  before  the  law,  as  a  private  person^  he  should  be 
tried  as  a  private  person,  on  indictment  duly  found. 

One  of  the  persuasive  reasons  for  the  establishment  of  a  court 
of  impeachment  to  meet  such  a  case  as  the  one  at  bar  is  found  in  the 
preamble  preceding  the  enacting  clause  of  what  finally  becaihe 
section  33  of  the  Constitution  of  1777,  as  adopted  (the  preamble 
was  not  adopted  but  was  used  in  the  convention),  offered  in  the 
deliberations  of  the  convention,  ^^  and  in  order  that  all  delin- 
quents, however  exalted  their  rank  and  station,  may  be  amenable 
to  the  laws,''  the  court  of  impeachment  should  be  established. 
(Lincoln's  Constitutional  History,  vol.  1,  p.  638.) 

It  is  an  established  doctrine  that  the  proceedings  and  debates 
contemporaneous  with  the  adoption  of  a  provision,  constitutional 
or  l^islative,  are  competent,  in  attempting  to  discover  the  intention 
of  such  provisions.  All  the  circumstances  surrounding  the  birth 
of  the  provision  may  be  considered  in  ascertaining  its  meaning. 

Our  highest  court  has  thus  held  in  People  v.  Stephens,  71 
K  Y.  527,  537;  O'Brien  v.  Mayor,  139  N.  Y.  543,  588;  O'Brien 
V.  Stanton,  159  N.  Y.  226,  229. 

It  was  intended  by  this  provision  for  a  court  of  impeachment, 
inserted  in  the  Constitution  of  the  State  from  the  very  first,  and 
continued,  although  not  unchanged,  to  the  present  day,  thereby  to 
constitute  a  tribunal  that  would  be  of  sufficient  size,  sufficient 
independence,  sufficient  in  experience  in  public  affairs  and  in 
statecraft,  sufficient  in  dignity  and  independence,  to  insure  that 
justice  should  be  done  to  the  most  powerful  official,  when  neces- 
sary to  protect  the  State,  or  to  safeguard  its  dignity,  or  its 
decency. 

The  defence,  in  resting  upon  the  proposition  that  impeachment 
may  not  be  had,  must  claim  that  the  people  have  a  right  to  elect 
a  criminal  to  high  office,  and  that,  having  done  so,  there  is  no  re- 
lief, that  such  election  purges  the  offender  from  the  taint  of 
crime  and  leaves  him  free  to  assume  the  role  of  an  honorable  man 
among  honorable  men. 

What  is  the  result  of  holding  that  a  person  guilty  of,  for 
example,  perjury,  who,  successfully  concealing  his  criminality, 
chances  to  be  elected  Governor  of  the  State  is  immune  from  a 
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prosecution  or  proceeding  to  remove  his  baleful  presence  from 
the  executive  chamber  and  residence? 

Shall  it  be  said  to  students  of  our  system  of  government  that 
securing  the  highest  office  in  the  State  purges  of  such  loathsome 
crime;  that  the  way  to  avoid  a  punishment  for  perjury  is  to  be 
elected  to  high  office,  and  that  such  election  retains  the  occupant 
in  association  with  decent  men  in  high  placet  If  so,  then  what 
is  the  result  when,  having  been  thus  elected  Governor,  the  indi- 
vidual at  once,  after  his  election,  but  before  his  inauguration, 
before  his  official  term  begins,  commits  the  perjury?  Surely  it 
may  not  then  be  claimed  that  the  election  previous  to  the  com- 
mission of  the  crime  effects  any  purge  of  the  criminal  taint 

Some  of  the  members  of  the  Court  will  remember,  personally, 
the  learned  Joshua  M,  Van  Oott,  long  one  of  the  very  learned 
members  of  the  Brooklyn  bar.  He  was  one  of  the  counsel  for  the 
managers  on  the  trial  of  Judge  Barnard  in  1872. 

In  an  argument  of  convincing  power  —  which  I  hope  it  will 
be  the  privilege  of  every  member  of  the  Court  to  read  (Barnard's 
Trial,  vol.  1,  p.  7,  et  seq.  and  220,  et  seq.)  — he  denies  the  result 
here  contended  for  by  the  defendant  and  amply  sustains  the  posi- 
tion of  these  managers. 

But,  truly  there  is  little  support  in  the  precedents  for  any 
such  doctrine  as  this,  that  an  election  to  office  after  the  commission 
of  the  crime  for  which  impeachment  is  sought  is  condonement  of 
such  crime. 

In  the  Barnard  case  the  justice  was  impeached  and  convicted 
during  his  second  term,  upon  articles  charging  offenses,  some  of 
the(m  certainly  not  crimes  at  aU,  committed  in  his  first. 

If  the  doctrine  of  condonation  invoked  by  the  defendant  has 
any  relevancy  at  all  here,  its  application  would  have  acquitted 
Barnard  for  all  offenses  that  were  committed  during  his  first 
term,  because  his  second  election,  or  the  election  of  a  person  the 
second  time,  is  just  as  effectual  as  a  condonation  and  a  purge  as 
is  his  election  for  the  first  time.  You  can  find  no  possible  differ- 
ence between  the  case  of  a  man  who  has  committed  a  crime 
during  his  first  term  of  office  and  is  elected  to  a  second  and  thea 
impeached,  and  the  case  where  a  man  has  committed  a  crime 
before  any  election  at  all. 
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Let  US  continue  a  little  further  into  the  possibilities  of  the  con- 
tention of  the  defendant  here. 

When  the  members  of  the  high  court  of  last  resort  sitting  in, 
and  a  part  of,  this  august  tribunal,  come  to  the  courtesies  of  the 
next  holiday  season,  must  they  feel  that  they  are  clasping  hands 
with  a  perjurer  and  a  thief,  because  the  admitted  perjury  and 
larceny  were  committed  fifteen  minutes  before  12  o'clock  noon 
of  January  1,  1913,  and  therefore  he  cannot  be  impeached  for 
their  commission,  whereas,  if  committed  fifteen  minutes  after 
noon,  he  may  be? 

Must  it  be  that  every  justice  of  our  trial  courts  is  subject  to 
direction  and  appointment  and  assignment  at  the  hands  of  a  man 
who  is  subject  to  be  justly  convicted  of  high  crime  before  one  of 
them? 

When,  at  the  next  regular  session  of  the  Legislature,  the  Senate 
sends  its  committee  to  notify  the  Governor  of  the  State  that  it  is 
convened  and  ready  for  business,  must  the  message  be  taken  to  a 
criminal  or  one  with  criminal  characteristics  ?  And  must  such  a 
man  be  permitted  to  send  to  the  houses  of  the  Legislature  his 
views  on  public  affairs  and  be  allowed  to  approve  or  disapprove 
legislation  here  passed  ? 

When  it  comes  to  the  dread  issue  of  life  and  death  must  the 
criminal  feel  that  he  is  applying  to  a  fellow  criminal  for  reprieve 
or  pardon,  and,  if  denied,  go  to  his  doom  with  the  just  feeling  that 
he  has  been  judged  by  an'  unclean  man  —  a  fellow  criminal  with 
himself  ? 

These  questions  are  their  own  answer.  None  of  these  things 
must  be,  nor  can.  A  course  of  reasoning  that  leads  to  any  such  result 
as  necessary  under  our  system  is  fallacious  and  based  on  a  miscon- 
ception of  the  genius  of  our  institutions.  He  who  exercises  the 
functions  of  this  great  office  must,  himself,  be  clean  —  not  neces- 
sarily free  from  fault  —  not  blameless  of  every  of  the  venial  of- 
fenses that  afflict  our  common  humanity  —  but  he  must  not  have 
committed  crime,  nor  anything  in  the  nature  of  crime,  that  unfits 
him  for  association  with  the  great  mass  of  decent  and  God-fearing 
men  and  women  over  whom,  for  a  time,  he  exercises  authority. 

And  upon  the  correctness  of  this  contention  the  people  of  the 
State  may  safely  rest  in  all  their  future ;  as  upon  its  correctness, 
too,  they  may  invoke  the  considerate  judgment  of  Almighty  God. 
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It  is  not  true  then,  that  impeachment  may  not  be  had,  and  con- 
viction, during  a  defendant's  official  term,  save  for  criminal  acts 
connected  with  the  performance  of  official  duty,  or,  certainly  for 
criminal  acts  committed  during  the  defendant's  official  term. 

There  have  been  in  the  papers  from  time  to  time  statements 
that  this  Court  has  ruled  against  Governor  Sulzer.  I  want  to 
stand  for  the  proposition  here  and  now,  at  any  place  and  at  any 
time,  that  if  it  is  at  all  within  the  power  or  jurisdiction  of  this 
Court,  or  in  any  way  competent  to  brush  aside  every  contention 
that  stands  between  the  Governor  of  the  State  at  the  present  time, 
and  his  opportunity  to  come  here  and  be  cross-examined  and  make 
his  defense,  and  demonstrate  that  he  is  longer  a  fit  and  clean  man, 
it  is  doing  to  Governor  Sulzer  himself  the  greatest  good  that  can 
come  to  him  during  the  term  for  which  he  was  elected. 

The  Constitution  of  the  State  makes  no  such  limitation.  "  The 
Assembly  shall  have  the  power  of  impeachment,  by  a  vote  of  all 
the  members  elected,"  is  its  language,  granting  the  power  in 
unlimited  terms. 

This  power  of  impeachment  in  the  Assembly  has  come  down 
from  the  time  of  the  Constitution  of  1777,  adopted  at 
Kingston  on  April  20th  of  that  year.  Section  33  of  that  instru- 
ment had  this  language,  "  that  the  power  of  impeaching  all  of- 
ficers of  the  State,  for  mal  and  corrupt  conduct  in  their  respective 
offices,  be  vested  in  the  representatives  of  the  people  in  the  As- 
sembly." And  this,  in  terms,  limited  impeachment  to  official 
misconduct. 

I  shall  give  the  authority  of  some  great  names  hereafter  who 
found  under  that  language  that  impeachment  might  still  be  had 
for  acts  outside  the  official  term,  but  for  the  purpose  of  this  argu- 
ment it  is  perfectly  competent  I  think,  and  I  am  willing  to  admit 
as  true,  that  this  language  of  the  first  Constitution  of  1777, 
which  I  have  read,  did  limit  the  power  of  impeachment  to  official 
conduct  or  misconduct  connected  with  the  office. 

This  was  followed  by  article  5,  section  2  of  the  Constitution 
of  1821,  in  these  words:  "  The  Assembly  shall  have  the  power 
of  impeaching  all  civil  officers  of  this  State  for  mal  and  corrupt 
conduct  in  office  "  —  which  was  all  that  was  given  by  the  pro- 
visions of  the  instrument  of  1777  and  in  the  Constitution  of 
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1821  was  added,  '^  and  for  high  crimes  and  misdemeanors  "  with 
no  limitation  as  to  whether  they,  such  high  crimes  and  misde- 
meanors, were  committed  officially,  or  during  the  term  of  the 
official  committing  them,  or  prior  thereto.  (It  should  be  noted 
here  that  the  word  ^'  high  "  used  in  this  connection  means  noth- 
ing. It  is  used  for  sonorous  purposes,  and  I  think  for  that  only. 
Christian,  in  his  notes  to  Blackstone,  so  says  [vol.  4,  p.  260]). 
It  would  have  been  easy  to  have  placed  the  new  words  ^^  and  for 
high  crimes  and  misdemeanors ''  where  they  would  have  been 
subject  to,  and  been  limited  by,  the  old  provision  "  in  their  re- 
spective offices,"  but  that  was  not  done.  They  were  not  placed 
before  those  words  "  in  their  respective  offices,"  but  after. 

This  language  of  the  Constitution  of  1821  continued  until  the 
Constitution  of  1846,  when  there  was  a  still  further  broadening 
of  the  power  of  impeachment  in  the  Assembly  by  this  language 
(article  6,  section  1) :  "  The  Assembly  shall  have  the  power  of 
impeachment  by  a  vote  of  a  majority  of  all  the  members  elected," 
and  precisely  the  same  language  was  continued  in  the  judiciary 
article  reported  by  the  convention  of  1867,  and  adopted,  although 
the  remainder  of  the  instrument  was  not  adopted  at  the  polls,  as 
it  was  also  continued  in  the  Constitution  of  1894)  article  6,  sec- 
tion 13),  as  it  is  today. 

We  have  it  then  that  the  Assembly,  in  express  terms,  has  had 
the  power  of  impeachment  ever  since  we  have  had  a  constitu- 
tion at  all,  but  under  the  Constitution  of  1777  it  was  only  to  the 
extent,  and  could  only  be  exercised  against  the  civil  officers  of  the 
State,  "  for  mal  and  corrupt  conduct  in  their  respective  offices ;" 
that  the  Constitution  of  1821  added  to  such  mal  and  corrupt  con- 
duct in  their  respective  (^ces  the  words  "  and  for  high  crimes 
and  misdemeanors  "  without  the  limitation  ^^  in  their  respective 
offices,"  leaving  it  that,  although  impeachable  mal  and  corrupt 
conduct  must  still  be  "  in  their  respective  offices,"  such  high 
crimes  and  misdemeanors  thus  added  were  sufficient  cause  for 
impeachment  whether  committed  in  or  out  of  office,  during  the 
term  of  office  of  the  accused,  or  prior  thereto ;  while  the  two  sub- 
sequent instruments,  that  of  1846  and  that  of  1894,  as  well  as  the 
judiciary  article  adopted  in  1867,  simply  said,  "the  Assembly 
shall  have  the  power  of  impeachment  by  a  vote  of  all  the  mem- 
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bers  elected/'  thereby  leaving  it  that  not  only  was  it  not  neoessary 
that  the  ''  high  crimes  and  misdemeanors  "  should  be  committed 
in  office  (as  it  had  been  unnecessary  since  1921)  but  that^  there- 
after, after  1846,  it  was  unnecessary  (although  it  had  been  neces- 
sary before)  that  the  mal  and  corrupt  conduct  which  was  impeach- 
able should  be  while  holding,  or  in  the  exercise  of  the  functions  of, 
the  office  filled  by  the  person  impeached. 

These  changes  of  language  thus,  each  time,  removing  limita- 
tions theretofore  existing  and  thereby  broadening  the  impeaching 
powers  of  the  Assembly,  are  significant.  Had  it  not  been  the  in- 
tention of  the  people  thus  to  broaden  the  powers  given  by  the 
language  of  the  previous  instruments,  they  would  have  remained 
unchanged.  The  fact  that  there  was  such  change  of  language  un- 
mistakably signifies  the  intention  to  change  the  power,  and  any 
examination  of  the  changed  language,  even  the  most  cursory  as 
well  as  the  most  careful,  will  demonstrate  that  the  change  did 
materially  and  vitally  broaden  this  power  of  impeachment  in  the 
Assembly.  This  view  is  not  only  the  only  reasonable  one,  but  it 
is  tremendously  strengthened  and  confirmed  and  demonstrated 
correct  by  the  debate  in  the  conventions  where  the  opinions  were 
debated  and  where  the  changes  were  mada 

In  the  convention  of  1821  there  were  distinguished  names: 
Chancellor  Kent,  Van  Vechten,  Livingston,  Wheaton,  Young, 
Talmadge,  and  many  others.  The  section  on  the  court  and  the 
power  of  impeachment  was  debated,  not  briefly,  but  exhaustively. 
(Proceedings  and  Debates,  pp.  430-40,  443-46,  646.)  The 
Chancellor  was  watching  the  interests  of  the  judiciary,  but  was 
entirely  satisfied  when  it  was  provided  that  impeachment  was  to 
be  had  only  by  a  majority  of  all  the  members  elected  to  the 
Assembly,  and  conviction  only  by  a  two-thirds  vote,  and  the  ques- 
tion at  times  waxed  warm  as  to  whether  greater  control  of  the  judi- 
cial branch  was  not  required  The  debate  with  respect  to  impeach- 
ment and  the  extent  of  limiting  it,  was  not  with  respect  to  the 
propriety  of  the  power  of  impeachment  at  all,  but  simply  as  to  how 
great  a  nxunber  it  should  require  to  impeach.  Chancellor  Kent, 
representing  the  judiciary  of  the  State,  and  he  himself  at  the  head 
or  that  judiciary,  who  believed  with  his  whole  soul  in  the  most 
thorough  independence  of  the  judiciary,  announced  himself  as 


TAIAL   OF    WILIJAM    SULZEB  801 

entirely  content  with  the  provision  when  impeaxshment  could  be 
bad  by  a  majority  of  the  memberB  of  the  Assembly  elected  and 
when  conviction  conld  be  had  by  a  two-thirds  vota  I  think  it 
was  in  that  convention  that  someone  said  —  whether  it  was  said 
there  or  at  some  other  time,  it  is  true  now  —  that  when  the  time 
comes  that  any  c^cer  of  the  State,  subject  to  impeachment^  is 
impeached  by  a  majority  of  the  elected  members  of  the  Assembly, 
the  nearest  representatives  of  the  people  in  official  life  in  the 
State,  that  when  time  comes,  the  power  for  good  of  the  officer  im- 
peached is  gone,  and  it  does  not  make  much  difference  what  be- 
comes of  the  trial  thereafter,  so  far  as  any  influence  on  his  part 
is  concerned. 

The  discussion  being  had  in  the  convention,  whether  to  add  to 
the  impeaching  power,  as  given  in  the  Constitution  of  1777,  Mr. 
Wheaton  said: 

^*  But  it  was  indispensably  necessary  to  extend  it  further  than  it 
was  carried  by  the  Constitution  of  1777,  which  never  sent  to  trial 
and  punished  public  officers  for  c^ial  misconduct  But  there 
might  be  many  cases  of  crime  which  would  render  it  wholly  unfit 
that  a  public  officer  should  remain  in  office,  or  be  ever  again  en- 
titled to  the  confidence  of  his  country,  which  were  entirely  un- 
connected with  official  misconduct." 

If  this  were  so  in  the  year  1821,  I  ask  the  members  of  this 
Court  how  infinitely  greater  it  is  true  in  this  year  of  grace  1913. 
With  all  the  agitation  for  a  closer  responsibility  of  officials  of  all 
kinds,  it  is  no  time  to  limit  and  contract  the  power  that  exists  to 
bring  faithless  officers  to  book.  It  is  no  tima  It  is  no  time  when 
the  Mississippi  is  running  bank  full  on  its  way  to  the  guK  to 
attack  and  weaken  the  enbankments  that  confine  it  within  its 
borders  and  keep  it  from  spreading  ruin.  It  is  no  time  when 
pestilence  stalks  in  the  land  to  weaken  the  health  laws  that  pro- 
tect the  community.  It  is  no  time  now,  when  the  people  are  de- 
manding, and  are  properly  demanding,  a  strict,  dose  and  quick 
account  of  their  officials,  executive,  judicial,  l^slative  —  it  is  no 
time  under  such  circumstances  for  this  Court,  by  any  process,  to 
contract  the  powers  which  it  holds,  nor  to  add  to  the  agitation, 
nor  to  prevent  the  just  relief  which  impeachment  gives. 

Mr.  Wheaton  having  said  that  there  might  be  many  cases  of 
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crime  which  would  render  it  wholly  unfit  that  a  public  officer 
should  remain  in  office,  or  be  ever  again  entitled  to  the  confidence 
of  his  country,  which  were  entirely  unconnected  with  official  mis- 
conduct, what  was  done  ?    The  section  was  then  passed  as  amended. 

The  thing,  then,  was  "  not  done  in  a  corner."  It  was  debated. 
It  was  claimed  in  the  debate  that  greater  power  of  impeachment 
was  needed  —  that  there  might  be,  in  his  language,  "  many  cases 
of  crime  which  would  render  it  wholly  unfit  that  a  public  officer 
should  remain  in  office  .  .  .  which  were  entirely  unconnected 
with  official  misconduct;"  and,  thereupon,  the  Constitution  of 
1777,  which  they  were  then,  in  1821,  revising,  containing  the 
provision  that  the  power  of  impeachment  of  civil  officers  rested  in 
the  Assembly,  only  "  for  mal  and  corrupt  conduct  in  their  respec- 
tive offices,"  they  voted  to  add  to  such  impeachable  causes,  for  the 
very  reason  claimed  by  Mr.  Wheaton  to  be  necessary  —  to  this 
mal  and  corrupt  conduct  in  office  —  the  words  "  and  for  high 
crimes  and  misdemeanors,"  without  at  all  saying  that  such  crimes 
and  misdemeanors  must  be  connected  in  any  way  with  the  per- 
formance or  nonperformance  of  public  duty. 

I  think  it  is  not  straying  too  much  if  I  digress  a  single  minute 
from  the  printed  brief,  to  say  that  the  managers  here  want  to 
stand  broadly  upon  the  proposition  that  a  man  may  be  wholly 
unfit  to  be  Governor  of  the  Empire  State  some  little  time  before 
he  is  ready  for  state's  prison.  The  dividing  line  between  the 
two,  between  ripeness  for  state's  prison  and  qualification  for  the 
office  of  Governor,  is  broader  than  the  defendant  claims. 

No  stronger  evidence  of  the  intention  of  the  convention  to  do 
exactly  what  it  did  do  can  be  found ;  and  it  settles  beyond  cavil 
the  contention  here  between  the  managers  on  the  one  hand  and 
the  learned  counsel  for  the  defendant  on  the  other  —  and  settles 
it  in  favor  of  the  contention  of  the  managers. 

In  the  year  1821,  in  Massachusetts,  Judge  Prescott  was  im- 
peached for  misconduct  in  office.  My  friend  has  spoken  of  the 
fact  that  no  statute  of  limitations  runs  with  respect  to  impeach- 
ment. If  I  remember  the  dates  correctly.  Judge  Prescott  was 
impeached  in  1821  for  offenses  that  were  committed  in  1805. 
Shaw,  afterward  the  great  chief  justice,  was  of  counsel  for  the 
managers.     The  only  causes  of  impeachment,  as  then  described 
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in  the  Massachusetts  Constitution,  were  for  misconduct  and  mal- 
administration in  office.    Judge  Shaw  said: 

'^Perhaps,  in  this  view,  the  commission  of  any  heinous 
crime,  though  not  immediately  connected  with  the  execution 
of  his  office,  by  utterly  disqualifying  him  and  rendering  him 
incapable  of  performing  the  duties  of  an  office  requiring 
dignity,  confidence,  ability,  and  integrity,  might  reasonably 
be  construed  to  be  misbehavior  and  misconduct  in  office." 

You  see, 'Judge  Shaw  was  struggling  with  the  proposition,  ad- 
vanced by  the  other  side,  that  it  must  be  for  misconduct  and  mal- 
administration in.  office  under  the  Constitution  of  Massachusetts, 
yet  he  says: 

'^Perhaps,  in  this  view,  the  commission  of  any  heinous 
crime,  though  not  immediately  connected  with  the  execution 
of  his  office,  by  utterly  disqualifying  him  and  rendering  him 
incapable  of  performing  the  duties  of  an  office  requiring 
dignity,  confidence,  ability  and  integrity,  might  reasonably 
be  construed  to  be  misbehavior  and  misconduct  in  office.  I 
should  certainly  yield  with  great  reluctance  to  the  position 
of  one  of  the  learned  counsel,  that  the  commission  of  an  in- 
famous offense  by  a  judge  — as  perjury  or  forgery  for  in- 
stance—  would  not  render  him  liable  to  impeachment.  It 
would  certainly  be  a  great  defect  in  the  Constitution  if  a 
man  could  be  brought  to  the  bar  one  day,  convicted  of  an 
infamous  offense  and  sent  to  the  pillory,  and  the  next  could 
assume  the  robes  of  office  and  sit  in  judgment  and  denounce 
an  ignominious  punishment  upon  a  fellow  criminal  not  more 
infamous  than  himself." 

In  1872  the  judiciary  committee  of  the  Assembly  of  this  State 
presented  reports  recommending  that  Judges  Cardozo  and  Bar- 
nard, justices  of  the  Supreme  Court,  be  impeached — Cardozo, 
"  for  mal  and  corrupt  conduct  in  office,  and  for  high  crimes  and 
misdemeanors  " —  Barnard  only  for  "  mal  and  corrupt  conduct  in 
office." 

Samuel  J.  Tilden  and  David  B.  Hill  were  members  of  that 
committee.     Hill  dissented  from  so  much  of  the  report  in  the 
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Oardozo  case  as  stated  that  impeachment  should  be  for  high 
crimes  and  misdemeanors,  wishing  to  leave  it  only  for  mal  and 
corrupt  conduct  in  oflSce.  Tilden,  with  three  other  members  of 
the  committee  (leaving  the  division  of  the  committee  five  to  four 
against  Tilden's  contention)  dissented  from  the  report  in  the 
Barnard  case,  desiring  to  include  in  the  resolution  the  words 
"  for  high  crimes  and  misdemeanors,''  instead  of  leaving  it 
simply  "  for  mal  and  corrupt  conduct  in  office."  These  matters 
are  not  of  consequence  except  as  evidencing  that  the  committee 
had  considered  the  difference  between  the  two  causes  for  impeach- 
ment —  mal  and  corrupt  conduct  in  office  on  the  one  hand,  high 
crimes  and  misdemeanors  not  connected  with  official  action  on  the 
other  —  and  that  it  recommended  impeachment  of  Cardozo  for 
both,  Barnard  for  but  the  one. 

The  judiciary  committee  asked  Mr.  Tilden  to  prepare  some 
notes  on  the  subject  of  what  are  impeachable  offenses,  and,  in 
pursuance  of  the  request,  he  did  prepare  a  complete  and  thorough 
opinion  on  the  subject  It  evidences  in  every  part  his  profound 
thought  and  learning  and  is  invaluable  in  any  study  of  the  subject 
under  discussion.  He  was  at  that  time  a  member  of  the  Assembly 
and  of  the  judiciary  committee,  although  he  was  not  elected  one  of 
the  managers.  Two  years  and  a  very  few  months  later,  he  was  the 
Governor  of  his  State.  Four  years  from  the  time  he  gave  this 
opinion,  he  was  the  candidate  of  hie  party  for  the  presidency  of  the 
United  States,  and  there  are  those  still  living  who  passionately 
believe  that  he  was  elected  to  that  high  office.  His  name  and  hia 
fame  certainly  must  have  weight  in  any  court  constituted  as  this 
Court  here.  His  conclusions  were  these:  (Tilden's  Public  Writ- 
ings and  Speeches,  edited  by  John  Bigelow,  vol.  I,  p.  472  et  seq.) 

1.  Impeachment  under  our  Federal  and  State  Constitu- 
tions is  a  proceeding  to  remove  a  public  officer,  if  cause  exist 
Its  object  is  not  to  punish  the  individual,  but  to  protect  the 
people,  even  the  disqualification  to  hold  office,  if  added  to 
removal,  being  more  preventive  than  penal. 

2.  Impeachment  as  it  existed  in  England  has  been  modi* 
fiod  here,  in  that 


I 

office. 
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(a)  Judgment  may  not  extend  beyond  removal  and  dis- 
qnalificatioiL 

(b)  The  party  remains  liable  to  trial  and  punishment 
in  the  ordinary  courts  —  thereby  separating  the  two  ele- 
mentSy  assigning  juriddidtion  of  the  personal  crime  to  the 
ordinary  courts  and  reserving  impeachment  to  remove  and 
disqualify  an  officer  unfit  to  exercise  the  functions  of  the 
offica 

3.  Deducing  the  grounds  of  impeachment  from  the  nature 
and  objects  of  the  procedure,  while  they  may  be. called 
offenses,  the  word  offense  must  be  held,  certainly  in  New 
York,  to  include  acts  which  create  personal  unfitness  for 


4.  The  Oonstitution  of  1777  described  impeachable  of- 
fences as  "  mal  and  corrupt  conduct  in  office."  That  of  1821 
added  ^^and  for  high  crimes  and  misdemeanors.''  That  of 
1846  gave  the  power  of  impeachment  without  any  words  of 
description  of  cases  to  which  it  should  apply.  It  omitted 
the  words  of  definition  of  1777,  the  more  extended  phraso- 
ology  of  1821,  and  conferred  the  power  in  the  broadest  and 
most  general  terms.  The  judiciary  article  of  1867  continued 
the  same  words. 

5.  Physical  disabilily  is  surely  a  cause  of  impeachment, 
the  failure  to  resign  in  such  case  being  a  moral  delin- 
quency. Can  it  be  doubted  that  a  moral  disability  is  an  im- 
peachable offense?  All  this  yields  too  much  to  the  notion 
that  a  groxmd  of  removal  must  be  an  offense.  Unfitness,  in- 
abilily  to  serve  the  public,  creates  not  merely  a  cause,  but  a 
necessity,  for  removal. 

6.  Misconduct  wholly  outside  the  functions  of  an  office 
may  be  of  such  a  nature  as  to  exercise  a  refiected  influence 
upon  those  functions  and  to  disqualify  and  incapacitate  an 
officer  from  usefully  performing  those  functions.  In  such 
case  the  misconduct  constitutes  an  impeachable  offense  and  is 
ground  for  removal.  The  words  ''high  crimes  and  misde- 
meanors ''  are  not  limited  to  official  acts. 

7.  Mr.  Tilden  then  adopts  the  definition  of  G^rge 
Ticknor  Curtis  in  his  ''  History  of  the  Constitution  of  the 
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United  States"  (p.  481)  as  follows:  "  The  purpose  of  an 
impeachment  lies  wholly  beyond  the  penalties  of  the  statute 
of  the  customary  law.  The  object  of  the  proceeding  is  to 
ascertain  whether  cause  exists  for  removing  a  public  officer 
from  offica  Such  a  cause  may  be  found  in  the  fact  that, 
either  in  the  discharge  of  his  office,  or  aside  from  its  func^ 
tions,  he  has  violated  a  law  or  committed  what  is  technically 
denominated  a  crime.  But  a  cause  for  removal  from  office 
may  exist  when  no  offense  against  positive  law  has  been  com- 
mitted as  when  the  individual  has,  from  immorality,  or  im- 
becility, or  mal  administration,  become  unfit  to  exercise  the 
office." 

8.  He  then  notes  and  approves  the  language  of  Justice 
Shaw  in  the  Prescott  trial,  now  repeated  for  convenience  (p. 
482): 

^^  Perhaps  in  this  view,  the  commission  of  any 
heinous  crime,  though  not  immediately  connected  with 
the  execution  of  his  office,  by  utterly  disqualifying  him 
and  rendering  him  incapable  of  performing  the  duties 
of  an  office  requiring  dignity,  confidence,  ability,  and 
integrity,  might  reasonably  be  construed  to  be  misbe- 
havior and  misconduct  in  office.  I  should  certainly 
yield  with  great  reluctance  to  the  position  of  one  of  the 
learned  counsel,  that  the  commission  of  an  infamous 
offense  by  a  judge  —  as  perjury  or  forgery  for  instance 
—  would  not  render  him  liable  to  impeachment.  It 
would  certainly  be  a  great  defect  in  the  Constitution  if 
a  man  could  be  brought  to  the  bar  one  day,  convicted  of 
an  infamous  offence  and  sent  to  the  pillory,  and  the 
next  could  assume  the  robes  of  office  and  sit  in  judg- 
ment and  denounce  an  ignominious  punishment  upon 
a  feUow  criminal  not  more  infamous  than  himself." 

And  Mr.  Tilden  adds: 

^^  The  doubt  which  seems  to  exist  in  the  mind  of  that 
great  jurist  arose  from  the  words  of  description  of 
impeachable  offenses  in  the  Constitution  of  Massachu- 
setts, which  literally  relates  only  to  acts  done  or  omitted 
in  office." 
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9.  "  The  Constitution  and  laws  of  the  State  of  New  York 
have  left  us  free  from  any  possibility  of  so  narrow  a  construc- 
tion as  that  which  Chief  Justice  Shaw  disputed  in  its  appli- 
cation to  the  Constitution  of  Massachusetts.  They  recognize 
the  principle  that  a  personal  crime  may  create  a  personal  dis- 
qualification to  exercise  the  functions  of  a  public  office,  al- 
though the  particular  offense  may  be  totally  disconnected  with 
that  office.  They  do  not  limit  the  range  of  impeachable  acts, 
omissions,  or  defaults,  which  may  work  such  a  disqualifi- 
cation, to  any  term  of  office  or  to  any  time  or  place,  but  leave 
the  whole  judgment  as  to  whether  or  not  the  disqualifica- 
tion is  produced  to  the  supreme  and  exclusive  jursidiction 
of  the  High  Court  of  Impeachment,  which  is  the  ultimate 
agent  of  the  sovereign  people  in  their  supervisory  power  over 
public  officers," 

In  considering  the  question,  Mr.  Tilden  discussed  further  the 
effect  of  the  statutes  then  in  force  bearing  on  the  subject.  The 
Bevised  Statues  of  1830  had  a  section  then  in  force  as  follows: 
''  The  Assembly  has  the  power  of  impeaching  all  civil  officers  of 
this  State  for  mal  and  corrupt  conduct  in  office,  and  for  high 
crimes  and  misdemeanors,  but  a  majority  of  all  the  members 
elected  must  concur  in  impeachment,"  following  exactly  the  lan- 
guage of  the  Constitution  of  1821. 

This  section  of  the  statute  remains  unchanged  after  the  adop- 
tion of  the  Constitution  of  1846.  As  to  its  effect,  Mr.  Tilden 
says: 

''  If  the  omission  of  the  words  of  description  made  by  the 
Constitution  of  1846  and  continued  by  the  amendment  of 
1867,  has  any  effect  in  enlarging  the  definition  established 
by  the  Constitution  of  1821,  the  enlarged  rule  would  prevail 
over  the  statutory  iteration  of  the  words  of  the  then  existing 
Constitution." 

I  hope  I  have  made  this  plain  because  it  is  the  precise  situation 
in  which  we  find  ourselves  now. 

The  statute  of  1830  provided  for  impeachment  in  the  lan- 
guage of  the  Constitution  of  1821,  as  it  then  stood  in  1830.  But 
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in  1846,  the  power  of  impeachment  being  greatly  broadened  by 
the  Constitution  of  that  year  and  left  entirely  to  the  Assembly 
without  limitation  or  definition,  the  Legislature  n^lected  or  for- 
got to  change  the  statute  of  1830  but  left  the  statutory  direction 
with  respect  to  impeachment  precisely  as  it  had  been  under  the 
limited  language  of  1821,  just  as  our  friend  on  the  other  side,  to 
whom  was  committed  the  reconcilement  of  the  codes  with  the 
Constitution  adopted  in  1896,  forgot  or  overlooked  this  section  12 
of  the  Code  of  Criminal  Procedure,  and  did  not  conform  it  to  the 
language  of  the  Constitution. 

Precisely  the  same  condition  exists  now,  and  on  first  considera- 
tion may  seem  embarrassing.    It  is,  in  f  act^  not  at  all  so. 

Section  12  of  the  present  Criminal  Code  says: 

^'  The  Court  for  the  Trial  of  Impeachments  has  power 
to  try  impeachments  when  presented  by  the  Assembly,  of  all 
civil  officers  of  the  State  except  justices  of  the  peace,  jus- 
tices of  justices'  courts,  police  justices  and  their  clerks,  for 
wilful  and  corrupt  misconduct  in  office." 

This  section  formed  a  part  of  the  Code  of  Criminal  Procedure 
when  it  became  a  law  as  chapter  442  of  the  Laws  of  1881,  and 
it  has  remained  ever  since  unrepealed  and  unamended. 

If  by  this  section  it  is  sought  to  spell  out  a  limitation  of  the 
power  of  impeachment  in  the  Assembly  and  which  was  granted  to 
it  by  the  Constitution  of  1846,  and  has  ever  since  continued  in 
the  words  **  The  Assembly  shall  have  the  power  of  impeachment 
by  a  vote  of  all  the  members  elected,"  the  answer  is  that  it  is 
wholly  nugatory  as  an  attempt  to  curtail  a  power  of  the  Assem- 
bly, specifically  granted  to  it  by  the  Constitution  in  unlimited 
terms.  Argument  is  not  needed  —  curtailment  of  constitutional 
power  cannot  be  effected  by  a  legislative  enactment  Matter  of 
StilweU,  139  N.  T.  337,  341. 

The  grant  to  the  Assembly  of  the  power  of  impeachment  is  by 
the  Constitution  and  no  act  of  the  L^slature  could,  nor  can,  in 
any  wise  limit  such  power  or  jurisdiction  granted  by  the  people 
directly  in  the  adoption  of  the  Constitution,  to  any  officer  or  body 
doing  the  work  of  the  State. 
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I  am  not  at  all  unmindful  of  the  delightful  brief  prepared  by 
Judge  Vann^  read  here  by  one  of  the  learned  counsel  for  the  de- 
fenfie,  but  it  stands  true  that  if  the  Legislature  can  impose  any 
limitation  at  all  on  this  constitutional  grant  of  power  to  the 
Assembly,  it  may  go  to  any  length  in  limitation,  although  the 
Constitution  gives  the  power  of  impeachment  to  the  Assembly  in 
the  broadest  and  most  comprehensive  terms.  If  the  Legislature 
can  say  that  impeachment  can  be  had  only  for  malversation  in 
office,  then  it  can  go  to  any  length  and  say  that  it  shall  not  be 
for  any  purpose  other  than  murder.  The  minute  we  admit  the 
contention  made  in  the  brief  of  Judge  Vann  that  there  can  be  any 
legislative  limitation  at  all  to  the  power  of  impeachment^  that 
minute  we  give  to  the  Legislature  the  right  to  take  all  the  power 
away,  or  all  but  an  insignificant  portion. 

It  simply  is  true  that  this  broad  power  of  impeachment  in  the 
Assembly  thus  granted  by  the  Constitution  cannot  be  limited  in 
the  slightest  d^ree  by  the  Legislature.  Not  one  jot  or  tittle  of 
the  power  of  the  Assembly  can  be  gainsaid  by  section  12  or  by  any 
similar  enactment  that  the  Legislature  can  make.  Section  12 
stands  as  though  it  had  never  been  because  it  is  an  attempt  by  1^- 
islative  act  to  withdraw  from  the  Assembly  the  power  to  impeach 
for  any  offenses  except  misconduct  in  office,  while  the  Constitution 
makes  no  such  limitation. 

A  step  further  before  my  conclusion:  If  it  be  said  that  the 
Assembly,  by  passing  this  section  12  of  the  Criminal  Code  in 
1881,  consented  to  a  curtailment  of  its  jurisdiction  in  impeach- 
ment trials  and,  therefore,  is  estopped,  the  perfect  answer  is  that 
no  power  granted  to  an  officer,  or  a  body,  by  the  Constitution  can 
be  limited  by  consent  of  the  person  or  body,  to  whom  it  is  granted, 
or  otherwise.  The  grant  of  power  imposes  the  duty  of  its  exer- 
cise in  the  public  service.  Where  a  court  has  jurisdiction  of  the 
subject  matter  brought  to  its  attention,  it  is  not  a  question  of  dis- 
cretion whether  it  shall  exercise  such  jurisdiction  or  not,  if  prop- 
erly invoked.  It  is  bound  to  do  so.  Power  in  a  public  officer, 
or  public  body,  is  to  be  exercised  or  not,  at  the  whim  of  the 
officer.  It  carries  with  it  the  correlative  duty  of  the  exercise  of 
that  power  in  the  public  interest,  and  no  waiver  of  such  power 
or  jurisdiction,  no  consent  to  any  legislation  attempting  to  limit 
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it,  can  in  the  filightest  degree  affect  the  actual  existence  of  the 
power  as  granted  by  the  Constitution,  nor  in  the  slightest  degree 
affect  the  obligation  to  exercise  the  power  when  properly  asked. 
Mann  v.  Fearson,  9  How.  (II.  S.)  248,  259;  Mayor  v.  Fargo,  3 
Hill  612;  People  v.  Albany,  11  Wend.  539,  542,  543;  Phelps  v. 
Hawley,  52  N.  Y.  23,  27;  Hagadom  v.  Raux,  72  N.  Y.  683, 
586. 

In  the  language  of  Mr.  Tilden,  the  enlarged  rule  in  the  Con- 
stitution prevails  over  the  statutory  iteration,  in  1881,  of  the 
words  of  the  Constitution  of  1821. 

Another  method  of  reaching  the  same  result  is  that  section  12 
of  the  Criminal  Code  thus  passed  in  1831  was  repealed  by  the 
adoption  of  the  present  Constitution  in  1895,  again  giving  to  the 
Assembly  the  unlimited  power  of  impeachment  in  the  same  lan- 
guage as  of  the  Constitution  of  1846  and  the  judiciary  article  of 
1867.  The  adoption  of  the  Constitution  of  1895  operated  as  the 
repeal  of  such  section  12  —  a  repeal  of  a  higher  body  and  cer- 
tainly as  effectual  as  though  such  a  repeal  had  been  by  the  L^s- 
ture  itself  passing  a  repealing  act. 

Mr.  Tilden  based  something  of  argument  upon  the  statutes  of 
1830.  If  deemed  of  consequence  it  will  be  found  that  section 
30  of  the  present  public  officers  law  is  the  same  as  the  law  of  1831. 

It  comes  then  that  this  opinion  of  Mr.  Tilden,  statesman  that  he 
was,  a  man  of  the  broadest  views  as  well  as  a  most  eminent  law- 
yer, that  the  position  from  which  he  spelled  his  conclusions  ex- 
isted in  1872  precisely  as  the  conditions  exist  now,  and  the  con- 
clusions that  he  reached  there  are  compelling  in  favor  of  the  con- 
tention of  the  managers  here.  We  have  then  no  embarrassment 
whatever  over  the  existence  of  section  12  of  the  Criminal  Code. 
The  questions  under  consideration  are  to  be  settled  in  precisely 
the  same  way  as  though  it  had  never  been  passed. 

It  is,  however,  now  claimed  by  the  learned  counsel  for  the 
defendant  that  section  7  of  article  10  affects  the  situation,  justi- 
fies this  section  12  of  the  Criminal  Code  as  constitutional  and 
defeats  this,  our,  contention.  The  section  thus  invoked  reads  as 
follows : 

"  Provision  shall  be  made  by  law  for  the  removal  for  mis- 
conduct or  malversation  in  office  of  all  officials,  except  ju- 
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dicial,  whose  powers  and  duties  are  not  local  or  legislative^ 
and  who  shall  be  elected,  at  general  elections  and  also  for 
supplying  vacancies  created  by  such  removaL" 

This  section  first  came  into  the  organic  law  as  section  7  of 
article  10  of  the  Constitution  of  1846^  and  has  since  remained 
without  changa 

The  process  of  reasoning  that  seeks  to  give  this  section  any 
applicability  to  the  question  under  argument  is  obscure;  how 
it  may  be  used  to  justify  any  limitations  of  the  unlimited  power 
of  impeachment  granted  to  the  Assembly  by  the  Constitution,  is 
not  at  all  apparent.  The  language  of  the  section  and  its  physical 
position  in  the  organic  instrument,  alike,  evidence  its  nonapplica- 
bility  to  any  phase  of  impeachment  proceedings  or  of  the  power  of 
impeachment 

We  have  seen  that  impeachment  and  impeachment  trials  are 
governed  by  article  6,  section  13,  article  6  being  the  one  on 
the  judiciary,  where  provisions  for  impeachment  are  properly  and 
naturally  placed. 

The  subjects  of  the  Executive  and  his  power  are  treated  in 
article  4,  the  other  State  oi&cers,  except  the  judiciary,  by  article 
5,  the  judiciary  by  the  various  sections  of  article  6,  Article  7 
covers  the  matter  of  State  credit,  power  to  contract  debts,  the 
sinking  fund,  etc. ;  article  8  relates  to  corporations,  commissions 
and  boards;  article  9  to  schools,  and  then  comes  article  10,  in 
which  the  section  under  discussion  is  found.  It  begins  by  treat- 
ing the  subject  of  county  oflScers,  sheriffs,  clerks,  district  attor- 
neys and  the  like  (article  10,  section  1).  Section  2  provides  for 
the  appointment  or  election  of  county  and  lesser  oflScers;  section 
3  relates  to  the  duration  of  term  of  oflScers,  where  such  term  is 
not  provided  for  by  the  Constitution;  section  4  provides  that 
"  The  time  of  electing  all  oflScers  named  in  this  article  shall  be 
prescribed  by  law;''  section  5  treats  of  the  filling  of  vacancies; 
section  6  defines  the  political  year  and  then  comes  this  section  7 
before  quoted  in  full. 

The  Constitution  has  come  down  in  this  article,  away  from  the 
oflSces  of  Governor,  Lieutenant  Governor,  judges  and  legislators, 
and  is  here  treating  the  subject  of  oflScers  of  lower  rank.    If  the 
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defendant's  oaunsel  are  rights  this  oontinuous  diminuendo  sud- 
denly ceases,  and  we  at  once  have  the  tremendous  crescendo  of 
a  return  to  the  power  of  impeachment,  which,  as  mere  arrange- 
ment, would  be  grotesque. 

The  section  refers  to  inferior  officers,  other  than  judicial,  in- 
ferior to  Governor  and  Lieutenant  Governor,  and  provides  that 
their  removal  may  be  provided  for  by  law.  The  Oonstitutioni 
deeming  it  beneath  its  dignity  to  treat  of  such  lesser  subjects,  it 
is  remitted  to  the  Legislature  to  provide  by  law  for  such  removal 
And  this  contention  is  enforced  by  the  fact  that  the  Legislature 
has  provided  by  law  for  such  removal  of  such  lesser  officers,  but 
nowhere  for  the  removal  of  Governor  or  Lieutenant  Governor 
(public  officers  law,  sections  82-36). 

Section  32  of  the  public  officers  law  provides  that  the  Secre- 
tary of  State,  OomptroUer,  Treasurer,  Attorney  General,  or  State 
Engineer  and  Surveyor,  may  be  removed  by  the  Senate,  on  the 
recommendation  of  the  Governor,  for  misconduct  or  malversation 
in  office,  if  two-thirds  of  all  the  members  elected  to  the  Senate 
shall  concur  therein. 

Section  33  takes  care  of  the  cases  of  removal  by  the  Gt)vernor, 
of  officers  appointed  by  him  to  fill  vacancies  in  minor  places. 

Section  34  allows  the  taking  of  testimony  in  removal  cases, 
while  35  relates  to  mere  procedure  and  36  to  removal  of  town 
and  village  officers  by  the  court 

This  practical  construction  by  the  Legislature,  by  the  various 
revisers  and  codifiers  of  the  statute,  nowhere  saying  a  syllable 
about  removal  of  the  Governor  or  Lieutenant  Governor,  nowhere 
here  mentioning  impeachment^  either  its  power,  or  its  proceeding, 
is  some  —  slight  perhaps,  but  still  some  —  evidence  of  construo- 
tion  of  this  constitutional  section. 

But  that  this  article  10  does  not,  in  any  part,  refer  to,  or  affect, 
the  office  of  Governor  and  Lieutenant  Governor  is  demonstrated 
beyond  challenge  by  the  language  of  section  4  of  the  article,  be- 
fore quoted :  "  The  time  of  electing  all  officers  named  in  this 
article  shall  be  prescribed  by  law."  The  time  of  electing  the 
Governor  and  Lieutenant  Governor  is  fixed  by  article  6,  section 
3  as  the  same  time  when  members  of  Assembly  are  chosen,  which 
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is  (artide  3,  sectioii  9)  the  Tuesday  suoceeding  the  first  Mon- 
day in  Ifovember^  until  otherwise  directed  by  the  Legislature. 

When,  therefore^  section  4  of  article  10  remits  to  the  L^sla- 
ture  the  power  to  prescribe  the  time  of  electing  all  officers 
'^  named  in  this  article^"  the  officers  named  in  the  article  are 
other  than  those  the  time  of  whose  election  is  fixed  by  the  Con- 
stitution  in  its  other  parts. 

The  contention  of  the  defendant,  however,  still  is  that  this 
ariide  10,  section  7,  gives  to  the  Legislature  the  power  to  enact 
section  12  of  the  Criminal  Code,  and  renders  it  forceful  and  not 
obnoxious  to  the  Constitution.  The  language  does  not  purport  to 
limit  in  any  way  the  general  grant  of  the  power  of  impeachment 
given  to  the  Assembly  by  section  13,  article  6.  As  to  judicial 
officers,  by  the  Constitution  itself  is  given: 

(a)  The  power  of  impeachment  (article  6,  section  13)  ; 

(h)  Bemoval  by  both  houses  by  a  two-thirds  vote  of  each  house 
(article  6,  section  1). 

This  power  of  removal  of  judges  under  this  constitutional  pro- 
vision in  no  way  limits  or  affects  the  power  to  impeach  them. 
The  proceedings  are  concurrent  If  this  be  so  —  if  a  constitu- 
tional power  to  remove  does  not  affect  impeachment  proceedings 
—  how  can  a  legislative  power  of  removal  have  any  effect  on  im- 
peachment proceedings?  Twice  within  the  decade  the  power  of 
removal  of  a  justice  of  the  Supreme  Court  has  been  invoked  in 
the  L^islature,  but  no  counsel,  the  most  zealous,  has  ever  claimed 
in  brief  or  argument,  that  such  power  of  removal  precluded  or 
limited  the  power  of  impeachment. 

It  stands  true,  then,  that  as  to  the  judiciary,  b;  the  Constitu- 
tion itself,  we  have  both  the  power  of  impeachment  and  the  power 
of  removal ;  as  to  all  other  officers  except  members  of  the  Legisla- 
ture who  are  taken  care  of  by  the  power  of  expulsion  the  power 
of  impeachment  is  given  by  the  Constitution  and,  as  to  all  such 
other  officers  but  the  Governor  and  Lieutenant  Governor,  the  right 
to  enact  laws  for  their  removal  is  given  to  the  Legislature,  and  it 
has  acted  under  this  power.  But  nowhere  may  the  Legislature 
limit,  in  any  way,  the  right  given  to  the  Assembly  in  broadest 
phrase,  to  impeach  any  officer,  executive  or  judicial,  for  any  reason 
it  sees  fit. 
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We  have  thus  far  argued  for  the  power  of  impeachment  in  the 
Assembly  and  the  right  of  conviction  in  the  court  of  impeachment, 
first,  upon  the  general  doctrine  applicable  anywhere  in  the  Re- 
public, and  second,  upon  the  proper  construction  of  our  State 
Constitution. 

There  is  another  line  of  reasoning  that  reaches  the  same  result 
and,  at  the  same  time,  accentuates  and  confirms  the  previous  argu- 
ment. 

The  argument  has  proceeded  upon  the  concession  (although  for 
the  argument  only)  that  the  claims  here  charged  against  the  de- 
fendant were  committed  not  only  outside  the  day  of  his  term  of 
office,  but  totally  disconnected  therefrom.  But  no  such  lack  of 
connection  exists;  on  the  contrary,  the  crimes  charged  are  im- 
mediately and  vitally  connected  with  the  defendant's  official  term 
—  so  vitally  connected  that  it  is  no  violence  of  speech  to  say  that 
they  were  official  acts  and  must  be  so  treated  here. 

The  election  law  (chapter  22  of  the  Consolidated  Laws),  passed 
in  1909,  which  codified  the  various  corrupt  practices  acts  up  to 
that  time,  and  which  was  amended  by  chapter  891  of  the  Laws  of 
1911,  has  imposed  new  duties  upon  one  running  for  office,  has 
created  new  relations  between  a  candidate  for  office  and  official 
duty  when  office  is  finally  assumed  —  relations  so  close  and  so  well 
defined  as  to  render  any  ancient  precedents  on  the  subject,  whether 
crimes  committed  prior  to  the  official  term  are  impeachable  or  not, 
largely  obsolete.  A  detailed  examination  of  the  provisions  of  this 
election  law  is  not  necessary.  It  is  sufficient  to  say  that  among 
other  things  it  is  designed  to  control  the  expenditure  of  funds,  and 
generally  to  prescribe  the  duties  of  candidates  and  of  those  in 
charge  of  the  selection  of  nominees  and  the  election  of  candidates. 

Of  the  laws  in  force  at  the  time  of  the  general  election  in  1912, 
immediately  affecting  the  question  here  discussed,  were  sections 
646  of  the  election  law  and  776  of  the  Penal  Law. 

The  first,  that  of  the  election  law,  requires  to  be  filed  within 
twenty  days  after  election  a  statement  setting  forth  all  the  receipts, 
expenditures,  disbursements  and  liabilities  of  a  committee  and  of 
every  officer,  member  and  other  person  in  its  behalf,  which  shall 
include  the  amount  received,  the  name  of  person  or  committee 
from  whom  received,  the  date  of  its  receipt,  the  amount  of  every  ex- 
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penditure  or  disbursement  exceeding  fiye  dollars,  the  name  of  the 
person  or  committee  to  whom  it  was  made,  and  the  date  thereof 
and,  except  where  made  to  another  committee,  the  purpose  of 
the  expenditure  or  disbursement 

A  candidate  is  required  to  file  the  same  statement  and,  in  ad- 
dition, aU  contributions  made  by  him. 

The  latter  (section  776  of  the  Penal  Law)  requires  to  be 
filed  a  statement  by  a  candidate  within  ten  days  after  election, 
showing  in  detail  all  the  moneys  contributed  or  expended  by  the 
candidate,  directly  or  indirectly,  by  himself  or  through  any  other 
person,  in  aid  of  his  election.  It  requires  that  there  shall  be 
given  the  names  of  the  various  persons  who  received  the  moneys, 
the  specific  nature  of  each  item  and  the  purpose  for  which  it  is 
expended,  or  contributed.  To  this  there  must  be  attached  an  affi- 
davit, subscribed  and  sworn  to  by  such  candidate,  setting  forth 
that  the  statement  is  in  all  respects  true  and  a  full  and  detailed 
statement  of  all  moneys  contributed  or  expended  by  him,  directly 
or  indirectly  by  himself  or  through  any  other  person  in  aid  of 
his  election. 

It  will  thus  be  seen  that  from  the  time  a  person  is  nominated 
for  office  he  comes  under  the  provisions  and  directions  of  the 
law.  He  is  not  yet  an  officer,  but  he  is  seeking  to  become  one 
and,  in  order  to  become  one,  is  required  to  conform  to  these  direc- 
tions of  the  statute. 

There  has  thus  been  prefixed  to  the  office  what  we  may  call  an 
official  vestibule,  so  placed  that  a  person  entering  into  the  office 
must  pass  through  it.  And  it  is  no  stretch  of  language  to  say  that 
the  law  practically  makes  an  officer  of  a  candidate  —  and  of  an 
officer-elect.  He  is  certainly  subject  to  the  direction  of  the  law 
from  the  moment  he  is  nominated. 

The  object  of  all  this  is  patent  Misconduct  as  a  candidate 
corrupts  public  duty  in  office.  Wickedness  in  a  candidate  is  as 
surely  inherited  by  the  official  as  any  hereditary  taint  by  the  child 
from  the  parent 

The  title  to  one  of  the  acts  leading  up  to  the  present  law  ex- 
presses it  fully — "An  act  to  amend  the  election  law  in  relation 
to  the  publicity  of  contributions  to,  and  expenditures  of,  cam- 
paign funds,  and  providing  for  judicial  inquiries  thereto."   (Chap- 
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ter  602^  Laws  1906.)  The  purpose  of  the  statute  is  not  captious. 
It  is  genuine  and  for  the  purpose  of  affording  positive  information 
to  all  interested,  to  the  people  at  large,  not  only  how  much  and  for 
what  the  candidate  himself  has  contributed,  but  the  persons  who 
have  made  contributions  to  him,  so  that  there  may  be  no  misunder- 
standing either  as  to  the  amount  of  contributions  thus  made,  or 
the  character  of  those  who  made  them.  It  was  intended  that  the 
people  should  have  this  information,  so  that,  among  other  things, 
during  the  administration  of  the  office,  it  could  be  observed 
whether  there  was  any  attempt  being  made  to  reward  by  official 
patronage,  or  appointment,  those  who  had  made  undue  contribu- 
tions in  aid  of  the  election  of  the  official  dispensing  such  patron- 
age. 

While  the  act  of  filing  the  statement  of  expenses  is  required  to 
be  done  before  the  official  takes  his  office,  its  purpose  is  to  insure 
pure  conduct  in  the  preliminary  struggle  for  the  office,  and  it  has 
become  a  matter  of  the  deepest  concern  to  all  the  people  of  the 
State  that  the  various  candidates  shall  comply  with  this  pro- 
vision, fully  and  completely.  Not  once  since  this  policy  embodied 
in  the  corrupt  practices  acts  has  been  entered  upon,  has  there 
been  any  variableness  or  shadow  of  turning,  with  respect  to  it. 
Every  step  in  l^slation  has  been  to  strengthen  and  complete  the 
scheme  and  to  make  stronger  its  provisions.  It  was  attempted 
to  make  forfeiture  of  office  one  of  the  results  of  failing  to  file 
a  statement  as  prescribed  by  law,  but  this  was  held  unconstitu* 
tional,  as  creating  extra  constitutional  test  for  office.  (Saxe  on 
Elections,  p.  174,  and  cases  there  cited.) 

The  charge  here  made  (among  others),  is  that  the  defendant, 
William  Sulzer,  made  and  filed  a  grossly  false  statement  under 
these  provisions  of  the  statute,  and  then  corruptly  swore  that  it 
was  true.  The  statement  thus  filed  showed  receipts  by  the  de- 
fendant from  sixty-eight  contributors  to  the  amount  of  $5,460 
and  expenditures  aggregating  $7,724.09.  It  is  charged  that  con- 
tributions enumerated  in  the  article,  to  the  amount  of  $8,500, 
were  made  to  the  candidate  and  not  reported. 

By  this  corrupt  practices  legislation,  the  position  of  a  candi- 
date is  legally,  indissolubly  linked  with  that  of  the  official.  It  is 
as  much  required  that  he  shall  make  this  statement  of  the  amounts 
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received  by  him  and  the  ezpenditureBy  as  it  is  required  that  he 
shall  take  the  official  oath  as  Governor,  when  inaugurated.  The 
one  cannot  be  separated  from  the  other,  and  one  is  as  positive  a 
direction  as  is  the  other.  The  making  of  a  false  statement  of 
receipts  and  expenditures,  is  just  as  much  a  violation  of  duty  and 
the  commission  of  a  crime,  as  is  the  violation  of  the  official  oath 
taken  upon  induction  into  office. 

It  comee  Ihen,  instead  of  the  candidate  being  required  to  take 
but  an  oath  before  he  enters  upon  the  duties  of  his  office,  he  is 
required  to  make  this  certificate  during  the  inchoate  period,  just 
after  he  has  been  voted  for  as  a  candidate,  and  to  take  the  oath 
when  he  assumes  the  duties  of  the  office.  «The  falsity  of  statement 
of  receipts  and  expenditures  is  as  surely  a  violation  of  official 
duty  and,  not  perhaps  as  noxious  in  its  effect  and  yet  in  view  of 
the  purposes  of  the  statute  scarcely  less  so,  and  just  as  much 
scandalizes  the  State  and  is  just  as  much  evidence  of  moral  unfit- 
ness for  the  office,  as  the  violation  of  the  inaugural  oath  taken  at 
the  beginning  of  the  term.  He  who  deliberately  fills  out  a  false 
statement  in  ITovember  is  not  fitted,  nor  fit,  for  public  office  in 
January;  he  who  commits  larceny  in  October  may  not  be  in- 
trusted with  the  responsibilities  of  high  office  three  months  later. 

Where  is  the  harm  that  can  come  to  the  State  from  the  violation 
of  thu  oath  of  office  that  does  not  come  from  a  false  certificate  as 
to  what  has  been  done  while  a  candidate  for  office  —  where  the 
shame  in  the  one  case,  that  does  not  follow  in  the  other  ?  Indeed, 
the  falsity  of  the  certificate  as  t9  the  receipts  and  expenditures  is 
the  more  precisely  provable  and  the  more  precisely  wrong  than 
is  the  violation  of  the  official  oath,  because  it  relates  to  specific 
and  absolute  facts,  while  the  violation  of  the  official  oath  may 
have  something  of  difference  of  opinion  as  to  what  constitutes 
official  duty  in  a  given  case,  in  its  defense.  But  there  can  be 
no  possible  defense  or  palliation  of  the  act  of  suppressing  con- 
tributions and  expenditures  or  in  making  a  false  affidavit  as  to 
them. 

In  all  this  there  is  nothing  of  effort  to  ccmvict  the  defendant 
for  lying.  The  world  hates  a  liar,  but  it  is  not  for  lying  that  we 
ask  conviction  of  William  Sulzer.  In  pursuance  of  the  impera- 
tive directions  of  the  statute — a  statute  based  on  the  soundest 
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reasons  —  lie  is  charged  with  filing  a  false  certificate  of  contri- 
butions made  to  hinL  In  doing  so  he  violated  the  law  and  com- 
mitted a  crima  Appended  to  this  false  statement,  thus  filed,  is 
an  affidavit,  duly  sworn  to  before  a  magistrate,  attesting  to  the 
correctness  of  the  statement.  Argument  is  not  here  had  as  to 
whether  the  crime  of  perjury  may  be  predicated  upon  this  false 
affidavit  It  is  had  on  another  phase  of  the  case,  by  another 
counsel  who  will  succeed  me.  But,  whether  guilty  of  l^al  per- 
jury, or  whether,  on  a  quibble  that  finds  its  congenial  atmosphere 
at  the  Old  Bailey,  or  the  Tombs  Police  Court,  he  shall  escape 
judgment  of  that  loathsome  crime,  he  intended  to  commit  perjury 
and  believed  that  he  was  committing  it,  in  subscribing  this  oath. 
All  the  blackness  of  heart;  all  the  intention  to  do  wrong;  all  the 
revelation  of  infamous  character,  that  are  demonstrated  by  a 
legally  false  oath,  are  demonstrated  by  this  intention  to  commit 
perjury,  as  too,  by  the  certificate  itself,  the  violation  of  the  stat- 
ute designed  to  prevent  corruption  at  the  polls. 

It  may  be  urged  that  the  statute  creates  no  penalty  of  forfeit- 
ure of  office,  for  a  false  certificate  of  receipts  and  expenditures, 
during  the  candidacy  of  the  person  making  the  oath.  It  is  true. 
But,  as  before  seen,  it  attempted  to  do  so,  but  was  declared  impos- 
sible under  the  Constitution.  If  it  could,  no  impeachment  would, 
perhaps,  be  necessary.  We  are  not  here  arguing  any  question  of 
automatic  removal,  but  the  question  of  what  is  an  impeachable 
offense. 

To  repeat,  varying  the  phrase  very  slightly — no  man  may  now 
l^ally  become  Governor  of  the  Empire  State,  unless  and  until 
he  shall  have  done  two  things:  one,  certified  to  his  receipts  and 
expenditures  while  a  candidate,  and  appended  thereto  his  affi- 
davit that  it  is  correct;  the  other,  the  oath  he  takes  upon  his  in- 
auguration, the  instant  that  he  becomes  the  highest  official  of  the 
Stata  Both  are  connected  with  his  office,  one  as  much  as  the 
other;  both  precede  his  actual  investment  with  the  powers  and 
duties  of  the  position,  the  one  by  a  few  weeks,  the  other  by  a 
single  instant 

A  person  making  a  false  certificate  of  contributions  and  ex- 
penses is  guilty  of  a  misdemeanor  (Penal  Law,  sec.  776),  for  the 
filing  of  a  false  statement  is,  of  course,  not  a  compliance  with 
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section  776  which  requires  the  filing  of  a  true  one,  which  has  not 
been  done. 

Will  it  be  claimed  by  the  learned  counsel  for  the  defense  that,  if 
it  were  clearly  alleged  and  proved  here  that  the  defendant  were 
guilty  of  the  crime  of  bribery  in  the  purchase  of  votes  at  the  elec- 
tion where  he  was  chosen,  it  would  not  be  an  impeachable  offense 
because  the  crime  was  conmiitted  before  the  beginning  of  the  offi- 
cial term?  I  cannot  think  that  they  will  make  any  such  conten- 
tion. If  they  do,  I  suspect  that  they  will  be  without  the  support 
of  a  single  member  of  the  Court.  Yet  bribery  is  not  mentioned 
in  the  Constitution  as  an  impeachable  offense,  and,  if  it  is  such, 
it  is  only  under  the  general  grant  of  the  power  of  impeachment, 
without  attempt  at  definition,  only  as  a  high  crime  and  misde- 
meanor, and  if  it  is  so  guilty  and  impeachable,  as  of  course  it  is 
and  must  be,  it  is  for  a  crime  committed  before  the  official  term 
began,  is  something  done  as  an  individual,  not  any  act  as  Gov- 
ernor, nor  any  malversation  in  office,  or  for  misconduct 
in  office.  How  may  an  official  be  impeached  for  bribery 
committed  before  his  term  began,  but  connected  with  his 
election  to  the  office  held,  and  not  be  impeached  for 
evasion  of  the  statute  as  to  filing  a  certificate  of  receipts  and 
expenditures  connected  with  his  election  ?  Bribery  at  the  election 
is  not  mentioned  as  a  cause  of  impeachment,  neither  is  a  false 
certificate  as  to  election  expenses.  Either,  if  impeachable  at  all, 
must  be  because  of  the  commission  of  a  crime.  Both  are  done  in 
connection  with  the  election  to  the  very  office  held  and  one  is  as 
oorrupting  to  the  party  doing  it,  as  much  an  evidence  of  the 
moral  unfitness  that  disqualifies  the  offender  from  continuing  to 
hold  his  office,  and  is  as  truly  impeachable,  as  the  other. 

All  the  cases  of  expulsion  from  a  legislative  body  for  bribery  in 
obtaining  election  to  the  office  are  applicable  here.  Expulsion  from 
a  legislative  office  for  bribery  is  but  the  equivalent  of  impeachment 
of  an  executive  or  judicial  officer  for  the  same  offense.  Impeach- 
ment of  a  legislative  member  is  not  a  proper  method  of  procedure, 
and  so  far  as  counsel  have  discovered  was  done  only  in  the  Blount 
case  in  the  early  part  of  the  last  century  —  never  in  this  country 
before  or  since.  The  Lorimer  case,  fresh  in  the  minds  of  all,  is 
the  latest,  where  expulsion  was  had  for  such  cause.    In  that  case, 
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in  all  cases  where  action  has  been  had  for  bribery  in  securing  the 
office,  the  offense  has  been  committed,  of  course,  and  of  necessity, 
before  the  official  term  began. 

It  stands  true,  then,  that  in  the  State  of  New  York  the  offenses 
here  charged  are  impeachable ;  that,  if  proved,  they  show  a  moral 
unfitness  to  fill  the  office  of  Governor,  or  any  office,  and  the  defend- 
ant's contention  with  respect  to  the  nature  and  effect  of  the  crimes 
charged  must  be  overruled. 

APPENDIX 
(Aocompanyinc  Mr.  Bnokait'i  MrgunienD 

Federal  imoeachments 
William  Blount,  Senator  from  Tennessee. 

Impeached  July  7,  1798,  for  conspiring  while  a  senator  to  con- 
duct hostile  expedition  against  Spain  in  the  Floridas  and  Louisi- 
ana, in  order  to  conquer  same  for  Great  Britain.  Also  for  excit- 
ing and  encouraging  Creek  and  Cherokee  Indians  to  begin  hos- 
tilities in  the  Floridas  and  Louisiana  for  the  same  purpose  —  all 
in  violation  of  treaty  between  United  States  and  Spain.  Blount 
filed  a  plea  to  the  jurisdiction  on  ground  that  he  was  not  then  a 
senator,  and  was  not  then,  or  at  the  time  of  the  offenses  charged, 
a  civil  officer  of  the  United  States.  (He  had  been  expelled  by  the 
Senate  before  his  impeachment) 

Plea  sustained  14  to  11  and  Blount  acquitted;  the  result  of  this 
ruling  being  that  none  but  a  civil  officer  can  be  impeached. 

Managers  included  Messrs.  James  A.  Bayard  and  Bobert  G. 
Harper,  Samuel  W.  Dana,  Dennis,  Evans,  Gordon,  Hosmer,  Pinck- 
ney,  Sewal,  Imlay  and  Kittera. 

Bespondent's  counsel —  Jared  IngersoU  and  A.  J.  Dallas. 

John  Pickbbiwq,  United  States  District  Judge,  N.  H. 

Impeached  February,  1803,  for  delivering  ship  Eliza  to  claim- 
ant after  attachment^  without  requiring  bond  as  provided  by  law; 
refusing  to  hear  testimony  offered  by  district  attorney  on  behalf 
of  United  States;  refusing  to  allow  an  appeal  from  his. judgment; 
drunkenness  on  bench  and  using  profane  language. 

Pickering  did  not  appear ;  but  his  son,  through  Bobert  Harper 
as  counsel,  filed  a  petition  that  Pickering  was  insane  and  asked 
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more  time.  Denied.  Trial  proceeded,  Pickering  being  absent 
and  not  represented. 

Guilty  19  to  7  on  each  article. 

Sentenced  to  removal  from  office. 

Managers. —  Messrs.  Nicholson,  Early,  Eodney,  Eustis,  John 
Randolph,  jr.,  Samnel  L.  Mitchell,  George  W.  Campbell,  Black- 
ledge,  Boyle,  Joseph  Clay,  and  Newton. 

Samuel  Chase,  Justice  Supreme  Court,  United  States. 

Impeached  March,  1804,  for  misconduct  on  trials  of  John 
Fries  for  treason,  and  James  T.  CaUender  for  sedition;  an  im- 
proper attempt  to  induce  a  grand  jury  to  find  an  indictment 
against  a  certain  newspaper;  and  for  delivering  a  political 
harangue  to  a  grand  jury  in  Maryland  and  other  misconduct  in 
office- 
Chase  answered  at  length,  admitting  many  facts;  but  explain- 
ing them  by  able  argument. 

Acquitted. —  Highest  vote  against  him,  19-15. 
Aaron  Burr,  Vice  President,  presided  at  trial. 
Managers. —  John     Eandolph,     Joseph     Nicholson,     Rodney, 
Early,  Boyle,  Nelson,  and  G.  W.  Campbell. 

Eespondent's  counsel. —  Luther  R.  Martin,  R*  G.  Harper, 
Joseph  Hopkinson,  and  Philip  B.  Key. 

James  H.  Peck,  Judge  United  States  District  Court,  Missouri. 

Impeached  in  April,  1830,  for  punishing  Luke  Edward  Law- 
less for  contempt,  because  he  published  a  letter  pointing  out 
errors  in  one  of  Judge  Peck's  decisions  regarding  a  Spanish  land 
claim.    Peck  answered,  justifying  his  act. 

Acquitted. —  22  guilty;  21  not  guilty. 

Managers. —  James  Buchanan,  Henry  R.  Storrs,  Ambrose 
Spencer,  George  McDuffie  and  Charles  A.  WickliflFe. 

Respondent's  counsel. —  William  Wirt  and  Jonathan  Meredith. 

West  H.  Humphbets,  United  States  District  Judge,  Tennessee. 

Impeached  May,  1862,  for  accepting  and  discharging  duties 
of  judge  under  Confederacy  without  resigning  as  United  States 
judge,  and  other  treasonable  acts.  Humphreys  did  not  appear. 
Tried  as  if  plea  of  ''  not  guilty  "  had  been  entered. 

11 
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Convicted,  and  sentenced  to  removal  and  disqualification  to  hold 
an  office  by  unanimous  vote. 

Managers. —  Bingham,  Pendleton,  Trin  and  Dunlap. 

Andrew  Johnson,  President  of  United  Staies. 

Impeached,  February  24,  1868,  for  removing  Stanton  as  Sec- 
retary of  War  in  violation  of  tenure  of  office  act,  and  an  act  to 
define  certain  conspiracies;  for  making  speeches  contemptuous  of 
Congress. 

Johnson  answered  raising  legal  questions  only.  Chief  Justice 
Chase  presided.    Trial  occupied  from  March  30  to  May  6,  1868. 

Acquitted. —  35  guilty,  19  not  guilty. 

Managers. —  Benjamin  F.  Butler,  Thaddeus  Stevena,  John  A. 
Bingham,  George  S.  Boutell,  James  F.  Wilson,  Thomas  Williams 
and  John  A.  Logan. 

Respondent's  counsel. —  Henry  Stanbery,  Benjamin  R.  Curtis, 
William  M.  Evarts,  William  S.  Groesbeck  and  Thomas  A.  R. 
Nelson. 

William  W.  Belknap,  Secretary  of  War. 

Impeached,  1876,  for  bribery,  receiving  $6,000  to  $12,000  a 
year  from  post-trader  appointed  by  him. 

Belknap  resigned  and  President  Grant  accepted  his  resigna- 
tion. Immediately  thereafter,  and  on  the  same  day,  he  was  im- 
peached. 

Plea  was  filed  to  jurisdiction  upon  ground  that  Belknap  was 
not  an  officer  of  United  States  when  impeached. 

Overruled  by  vote  of  majority,  but  less  than  two-thirds. 

Counsel  for  Belknap  refused  to  plead  further  and  trial  pro- 
ceeded as  if  Belknap  had  pleaded  **  not  guilty." 

Acquitted. 

Managers. —  Scott  Lord,  J.  Proctor  Knott,  W.  T.  Lynde,  John 
A.  McMahon,  Eldridge  G.  Lapham,  George  F.  Hoar,  Jenks. 

Eespondent's  counsel. —  Matthew  H.  Carpenter,  Jeremiah  S. 
Black  and  Montgomery  H.  Blair. 

Charles  Swaynb,  Judge  United  States  District  Court,  Florida. 

Impeached  December,  1904,  for  claiming  and  receiving  $10 
a  day  for  expenses  while  holding  court  outside  his  district; 
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for  not  residing  in  his  district;  for  abuse  of  judicial  power  by 
causing  a  receiver  of  railroad,  appointed  by  him,  to  furnish  him 
with  free  transportation,  private  car,  etc.,  for  unlawfully  adjudg- 
ing certain  lawyers  in  contempt  of  court. 

Swayne  answered. 

Acquitted. 

Managers. —  Messrs.  Palmer,  Jenkins,  Gillet^  Olayton  and 
Smith. 

Kespondents'  counsel — ^Anthony  Higgins  and  John  M.  Thurs- 

tCSL. 

BoBEBT  W.  Abohbald,  Judge  United  States  Commerce  Court. 

Impeached  1912,  for  unlawfully,  and  through  his  influence  as 
a  judge,  making  contracts  and  obtaining  options,  valuable  to  him, 
from  railroad  companies  and  others,  who  were  litigants  before 
him ;  for  accepting  presents  of  money,  from  lawyers  and  litigants 
to  pay  his  expenses  on  a  pleasure  trip;  for  appointing  as  com- 
missioner of  jurors,  a  general  attorney  for  a  railroad  company. 

Archbald  answered. 

Convicted,  removed,  and  disqualified. 

Managers. —  Henry  D.  Clayton,  Edwin  Y.  Webb,  John  C. 
Floyd,  John  W.  Davis,  John  A.  Sterling,  Paul  Howland  and 
George  W.  Norris. 

Eespondent's  counsel. —  R.  W.  Archbald,  Jr.,  A.  P.  Worth- 
ington,  M.  J.  Martin  and  Alexander  Simpson. 

State  impeachment 

Abkansas 

Powell  Clayton,  Oovemor  of  Arkansas. 

Impeached,  1871,  for  conspiring  with  members  of  the  state 
Supreme  Court  to  unlawfully  deprive  Lieutenant  Governor  James 
W.  Johnson  of  his  office,  to  which  he  had  been  elected  and  for 
which  he  had  duly  qualified;  for  unlawfully  removing  a  county 
probate  judge;  for  aiding  in  frauds  in  the  election  of  members 
of  the  state  legislature ;  for  accepting  bribes,  etc 

At  the  same  time  a  resolution  was  passed,  suspending  Clayton 
from  performance  of  his  duties  as  Governor,  and  the  members  of 
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the  House  of  Eepresentatives  by  force  locked  him  into  the  execu- 
tive chamber  and  nailed  the  door,  in  order  that  he  might  not 
escape  and  act.  The  next  day  he  notified  the  Assembly  that  he 
was  advised  by  counsel  that  the  Assembly  had  no  power  to  sus- 
pend him  from  office. 

The  next  day  after  the  impeachment  of  Governor  Clayton  the 
House  of  Representatives  adopted  a  resolution  of  impeachment 
against  John  McClure,  chief  justice  of  the  state,  for  engaging  in 
the  conspiracy  with  the  Governor  above  mentioned. 

As  soon  as  a  quorum  of  the  Senate  was  present,  articles  of  im- 
peachment against  the  Governor  and  chief  justice  were  presented. 

Other  state  officers  were  impeached  about  the  same  time. 

The  Senate  thereupon  adopted  rules  for  impeachment,  which  for- 
bade the  managers  from  arguing  any  preliminary  or  interlocutory 
question  during  the  trial  for  more  than  ten  minutes,  and  otherwise 
restricting  the  managers.  Thereupon,  the  managers  reported  to 
the  House  that  in  their  opinion  nc  fair  or  impartial  trial  could  be 
had.  The  report  was  accepted  and  the  managers  discharged,  and 
the  speaker  of  the  House  authorized  to  appoint  another  board 
of  managers,  which  was  done.  The  new  managers  then  reported 
that  they  were  unable  to  find  sufficient  evidence  which  would  war- 
rant the  preparation  of  particular  articles  of  impeachment  against 
the  Governor,  and  requested  that  they  be  discharged.  The  House 
thereupon  resolved  "  that  further  proceedings  in  the  impeachment 
of  Powell  Clayton  be  dispensed  with,  and  that  the  action  of  this 
House  heretofore  taken,  be  set  aside  and  cancelled ;  that  the  Sen- 
ate be  informed  of  the  action  of  this  House  in  the  premises,  by 
the  clerk  of  the  House,  and  that  the  committee  of  the  board  of 
managers  be  discharged." 

On  the  same  day  Governor  Clayton  sent  the  Senate  a  message, 
declining  to  accept  the  position  of  United  States  Senator. 

A  single  article  of  impeachment  was  presented  against  Chief 
Justice  McClure  for  unlawfully  issuing  an  order  restraining  James 
M.  Johnson,  as  Lieutenant  Governor,  from  exercising  the  duties 
of  the  office  of  governor  dpring  the  period  above  mentioned. 

A  compromise  was  arranged  under  which  Johnson  resigned  and 
was  appointed  Secretary  of  State.  Governor  Clayton  was  re- 
elected to  the  Senate  of  the  United  States  and  accepted  the  office. 
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A  special  chief  justice  was  appointed  by  the  Governor  to  pre- 
side on  the  trial  of  Chief  Justice  McCIure,  who  filed  a  demurrer 
to  the  articles  upon  the  ground  that  although  he  was  charged  with 
unlawfully  issuing  an  order  it  was  not  alleged  that  he  did  it  with 
corrupt  motive.    The  demurrer  was  unanimously  sustained. 

Oalifobnia 

I  William  S.  Tubneb,  Judge  of  the  Eighth  Judicial  District, 

Impeached  in  1851,  for  committing  Stephen  J.  Field  for  con- 
i  tempt  of  court  to  an  imprisonment  for  forty-eight  hours  and  a 

fine  of  $500,  and  his  disbarment  for  taking  legal  steps  to  set  aside 
I  the  contempt  proceedings,  and  the  similar  treatment  of  two  other 

i  members  of  the  bar  who  assisted  him  in  the  matter.    Mr.  Fields 

I  was  released  by  habeas  corpus  immediately  after  his  arrosT,  but 

Judge  Turner  had  him  arrested  again,  threatening  with  com- 
mitment the  judge  who  granted  the  writ,  and  after  the  at- 
torneys had  been  restored  to  the  bar  by  a  mandamus  from  a 
higher  court,  attempted  again  to  disbar  them.  The  matter  was 
compromised  by  a  passage  of  a  law,  redividing  the  state  into 
judicial  districts,  and  assigning  Judge  Turner  to  another  part  of 
the  state. 

He  subsequently  resigned  to  avoid  an  impeachment  for  habitual 
drunkenness  and  other  charges. 

Henbt  Bates,  State  Treasurer. 

Impeached  1857,  for  conspiracy  to  defraud  the  State  through 
loans  and  deposits  of  the  state's  funds,  and  other  official  mis- 
conduct 

The  respondent  pleaded  to  the  jurisdiction  of  the  court  in  his 
answer,  which  alleged  that  his  resignation  had  been  accepted  by 
the  Governor,  and  that  he  was  no  longer  in  office  when  the  articles 
were  adopted  by  the  Assembly. 

The  managers  filed  a  replication  which  alleged  that  the  re- 
spondent was  treasurer  of  the  state  at  the  time  of  the  impeach- 
ment; that  if  he  had  been  indicted,  the  indictment  was  found 
after  the  articles  had  been  presented.  To  this  Bates  filed  a  plea 
which  claimed  that  the  allegations  in  his  answer,  which  were  not 
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denied  by  the  replication^  were  sufficient  to  show  that  the  court 
had  no  jurisdiction.  The  Senate  overruled  the  objection  to  the 
jurisdiction  and  ordered  a  further  answer,  which  the  respondent 
refused  to  make. 

Convicted,  removed  from  office  and  disqualified  in  a  judgment 
which  recited  the  fact  that  he  had  resigned  after  his  impeachment 

James  H.  Habdt,  Jvdge  of  the  Sixteenth  Judicial  District. 

Impeached  1&62,  for  wilfully  and  wrongfully  making  decisions 
for  the  benefit  of  his  friends  in  civil  and  criminal  suits  pending 
before  him;  for  drunkenness  upon  the  bench  and  other  miscon- 
duct in  office. 

He  was  convicted  by  a  two-thirds  vote,  under  the  fifteenth 
article  of  impeachment,  which  charged  him  with  profane  l^an- 
guage  out  of  court,  expression  of  sympathy  with  secession,  Jeffer^ 
son  Davis  and  the  Confederacy. 

Sentenced  to  removal  from  office. 

Flobida 
Habbison  Reed,  Oovemor. 

Impeached  1868,  for  lying  while  transacting  business  with 
members  of  the  Legislature;  for  giving  commissions  to  officers  in 
blank;  and  for  embezzlement. 

The  articles  of  impeachment  were  presented  to  the  Senate  in 
the  presence  of  only  eight  senators,  twenty-four  being  the  entire 
number  of  the  Senate  when  full,  but  several  elected  being  dis- 
qualified by  the  acceptance  of  inconsistent  offices,  and  vacancies 
existing  also  through  resignation,  so  that  eight  was  a  majority  of 
the  number  of  senators  in  office.  By  the  state  Constitution  on 
impeachment  of  the  Governor,  he  was  suspended  from  office  untU 
the  end  of  the  trial  Immediately,  the  Lieutenant  Governor 
issued  a  proclamation  that  he  was  acting  Governor.  Governor 
Heed  refused  to  surrender  possession  of  his  office  and  requested 
an  opinion  of  the  Supreme  Court  on  the  question  of  whether  a 
quorum  of  the  Senate  had  been  present  when  the  impeachment 
was  presented,  and  whether  the  proceedings  had  the  effect  of  sus- 
pending him  from  office.    The  Lieutenant  Governor  wrote  to  the 
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oaurty  claiming  that  it  ought  not  to  give  a  legal  opinion  upon  the 
qneBtionfl  which  were  within  the  exclusive  jurisdiction  of  the 
Senate  and  Assembly.  The  court  held  unanimously  that  no 
quorum  of  the  Senate  was  present  when  the  impeachment  was 
presented,  and,  consequently,  Governor  Beed  had  not  been  sus- 
pended from  office. 

In  the  Matter  of  the  Executive  Communication  of  the  9th  of 
November,  1868,  12  Florida,  653. 

In  tho  meantime  the  Legislature  had  adjourned,  and  when  it 
reconvened,  both  houses  recognized  Governor  Beed  in  office,  and 
the  impeachment  was  abandoned. 

GbOBOIA 

Hbnby  Obbobnb,  Jvdge  Superior  Court,  Camden  County, 

Impeached  1791,  for  falsification  of  election  returns. 
Convicted,  removed  and  disqualified  for  thirty  years,  and  fined 
$600  to  defray  expenses  of  impeachment 

John   Loving,   Samuel   Jackson   and   Fleming   F.    Adrian, 
Commissioners  of  Fraction  Sales. 

Impeached  1825,  for  retention  of  moneys  collected  by  them  as 
cash  payments  for  sales  of  fractional  parts  of  surveys;  for  with- 
holding large  number  of  state  grants  so  that  they  might  execute 
complete  titles  to  the  purchasers  of  said  fractional  surveys,  and 
for  the  mutilation  of  records,  etc. 

Acquitted. 

Washington  L.  Goldsmith,  Comptroller  Oeneral. 

Impeached  1879,  for  the  collection  of  illegal  fees;  for  making 
false  returns,  and  converting  to  his  own  use  moneys  collected  as 
insurance  taxes  and  fees  which  belonged  to  the  state,  etc. 

Demurrer  to  several  articles,  which  was  sustained  as  to  one 
and  overruled  as  to  all  the  others. 

Court  permitted  evidence  of  offenses  charged  in  articles  which 
were  committed  during  a  term  of  the  same  office  preceding  that 
then  held  by  the  respondent. 

Convicted,  removed  and  disqualified. 
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JoHiv  W.  Benfboe,  State  Treasurer. 

Impeached   1879,  for  corruptly  receiving  commissions  from 
banks  in  return  for  depositing  with  them  state  funds. 
Acquitted. 

Illinois 

Theophilus  W.  Smith,  Justice  of  the  Supreme  Court. 

Impeached  1833,  for  permitting  his  son,  then  a  minor,  to 
bargain  off  the  office  of  clerk  of  the  Circuit  Court  of  Madison 
county,  and  to  hire  another  to  do  the  work  thereof  at  $25  a 
month,  reserving  the  fees  of  said  office  to  himself.  For  com- 
mitting a  Quaker  to  jail  and  certifying  that  he  was  incompetent 
to  serve  as  a  juror,  by  reason  of  want  of  soundness  of  mind,  be- 
cause he  presented  himself  to  the  court  with  his  hat  on,  and  other 
improper  conduct  in  office. 

Acquitted. 

Iowa 

John  L.  Bbown,  Auditor  of  the  State. 

Impeached  1886,  for  failure  to  keep  proper  accounts  and  to 
make  reports  of  office;  for  bribery  and  for  other  misconduct  in 
office. 

Acquitted* 

Kansas 

Ohables  Bobinson,  Oovemor. 

Impeached  1862,  for  complicity  in  the  sale  of  bonds  of  the 
state  of  Kansas,  par  value  $56,000,  to  the  United  States,  at 
85  per  cent  upon  their  amount,  of  which  the  state  received 
only  60  per  cent,  the  remainder  being  retained  by  one  Stevens, 
a  leading  Kansas  politician,  who  made  the  sale  of  the  bonds. 

Acquitted  upon  the  ground  that  there  was  no  evidence  of  his 
complicity  in  the  act 

John  W.  Bobinson,  Secretary  of  State  and  Geobgb  S.  BEilyeb^ 
State  Auditor. 

Impeached  in  1862  for  their  complicity  in  the  bond  transac- 
tion above  described.  Each  of  them  was  convicted  and  removed 
from  office. 
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Thbobosixjs  Botkiw,  Judge  of  the  Thirty-second  Judicial  Dis- 
trict. 

Impeached  1891,  for  habitual  drunkenness  both  on  and  off  the 
bench,  and  for  other  misconduct  in  offic& 

Demurrers  were  sustained  to  the  articles,  which  charged  drunk- 
enness when  not  engaged  in  discharge  of  his  official  duties;  the 
illegal  purchase  of  intoxicating  liquors  and  the  frequenting  of 
places  where  he  knew  that  liquor  was  illegally  sold. 

Acquitted. 

The  case  is  interesting  as  giving  a  view  of  the  state  of  civiliza- 
tion in  Kansas  at  that  time. 

LoniSL^NA 

BsNjAinN  Elliott,  Judge  of  the  City  Court,  City  of  Lafayette. 

Impeached  1844,  for  failing  to  keep  records  of  the  naturaliza- 
tion of  aliens,  and  for  permitting  his  clerk  to  issue  false  certificates 
of  naturalization. 

Convicted  and  removed  from  office. 

Georgb  M.  Wickoliffb,  Auditor  of  Public  Accounts. 
Impeached  1870,  for  bribery  and  incompetence. 
Convicted,  removed  and  disqualified. 

Henby  C.  Wabmoth,  Oovemor. 

Impeached  1872,  for  forcibly  expelling  from  office  the  Secretary 
of  State  and  the  issuing  of  a  commission  to  another  in  his  placa 
For  the  unlawful  appointment,  after  the  adjournment  of  the  Sen- 
ate, of  an  Attorney  General  and  judge  and  other  officers.  For 
the  offer  of  a  bribe  of  $50,000  to  the  Lieutenant  Governor,  etc. 

Respondent  appeared  by  counsel  and  filed  exceptions,  disputing 
the  legality  of  the  court  and  the  lower  house,  on  the  ground  that 
they  were  not  lawful  bodies.  The  court  rejected  these  and  refused 
to  permit  them  to  be  filed.  Before  any  further  proceedings  the 
Senate  requested  the  advice  of  the  chief  justice,  whether  the  trial 
should  proceed  after  the  respondent's  term  of  office  had  expired. 

Chief  Justice  Ludeling  delivered  an  opinion  that  it  could  not, 
saying:  "  I  question  the  policy  of  kicking  a  dead  lion."  The  Sen- 
ate adopted  this  opinion  and  adjourned. 
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Massachusetts 

William  Grbenleaf,  Sheriff  of  Worcester  Catmty. 

Impeached  1788,  for  converting  public  money  to  his  own  use. 
Demurred  and  pleaded  not  guilty. 
Convicted  and  removed  from  office. 

N".  Hunt,  Justice  of  the  Peace. 

Impeached  1794,  for  making  false  record  entries. 

Pleaded  not  guilty. 

Convicted  and  suspended  for  one  year. 

John  Vinal,  Justice  of  the  Peace. 

Impeached  1800,  for  bribery,  etc. 

Pleaded  not  guilty. 

Convicted,  removed  and  disqualified. 

Moses  Copeland,  Justice  of  the  Peace. 

Impeached  1807,  for  entering  judgments  in  the  name  of  a  fic- 
titious endorsee  upon  promissory  notes  owned  by  him.  For  tak- 
ing judgments  in  cases  before  hour  of  return  of  summons  and 
refusing  to  vacate  judgments,  and  for  accepting  a  bribe  of  $1.50. 

Acquitted. 

James  Pbescott^  Judge  of  Probate  County  Court  of  Middlesex. 

Impeached  1821,  for  extortion  in  collection  of  exorbitant  fees 
in  excess  of  amount  authorized  by  statute.  Fifteen  articles  in 
all,  and  he  was  acquitted  on  all  except  two. 

Convicted  and  removed. 

Among  respondents'  counsel  were  Samuel  Hoar  and  Daniel 
Webster. 

Samuel  Blagoe,  Justice  of  the  Peace. 

Impeached  1826,  for  making  false  certificates  that  negroes  and 
Indians  had  appeared  before  him  and  declared  that  they  were 
free  and  resided  in  free  states. 

Acquitted. 
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Michigan 

Chaklbs  a.  Edmonds,  Commissioner  of  the  State  Lcmd  Office. 

Impeached  1872,  for  corruptly  withholding  land  for  sale  for 
the  benefit  of  certain  land  dealers,  in  return  for  moneys  paid  to 
himself  and  deputies  and  clerks;  for  furnishing  secret  infor- 
mation concerning  such  lands  to  land  dealers,  whose  profits  he 
shared,  and  for  other  corrupt  conduct  in  ofiice.  And  for  deposit- 
ing in  the  post  office  of  the  United  States  in  the  state  of  Indiana 
an  obscene  newspaper  and  circulating  such  newspaper  in  the 
state  of  Michigan,  and  for  other  immoral  personal  conduct. 

Acquitted. 

Defended  by  John  B.  Shipman. 

Minnesota 

WixLiAM  Sbegeb,  State  Treasurer. 

Impeached  1873,  for  concealment  of  delinquencies  of  his  pre- 
decessor  in  office  and  loaning  state  funds  to  private  individuals, 
some  of  them  his  bondsmen. 

Se^er  resigned,  and  the  Governor  accepted  his  resignation, 
but  the  Senate  voted  twentynsix  ayes  and  ten  nays  that  they  would 
receive  no  evidence  concerning  such  resignation.  Seeger's  counsel 
then  filed  a  plea  of  guilty  with  a  disclaimer  of  corrupt  motives. 
The  Senate  thereupon  found  him  guilty  and  sentenced  him  to 
removal  from  office. 

Shebman  Page,  Judge  of  the  Tenth  Judicial  District. 

Impeached  1878,  for  maliciously  adjourning  for  four  years  a  trial 
of  an  indictment  for  libel  against  him,  pending  the  adjournment 
holding  the  accuser  under  heavy  bail ;  for  refusing  to  make  orders 
fixing  the  number  of  deputies  for  the  sheriff;  for  nonattendance 
upon  terms  of  court,  and  for  preventing  the  payment  of  such 
deputies;  for  maliciously  attempting  to  induce  a  grand  jury  to 
indict  a  county  treasurer  who  had  committed  no  crime,  and  for 
other  improper  conduct  in  office. 

Acquitted. 

Managers  were  ordered  to  furnish  a  bill  of  particulars  as  to 
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certain  artides  which  the  respondent  moved  to  quash  because  too 
indefinite. 

E.  St.  Julibn  Cox,  Jvdge  Ninth  Judicial  District, 

Impeached  in  1881,  for  drunkeimess  in  discharge  of  his  official 
duties. 

Convicted. 

Managers  were  ordered  by  court  to  secure  bill  of  particulars 
as  to  certain  articles  to  which  the  respondent  had  demurred  be- 
cause too  indefinite. 

MlSSOUBI 

KiOHABD  S.  Thomas,  Circuit  Judge. 

Impeached  1826,  for  refusing  to  recognize  the  rightful  clerk 
of  his  court;  for  putting  his  own  son  in  the  place  of  the  clerk, 
and  for  other  improper  conduct  in  office. 

Convicted. 

Albeet  Jackson,  Circuit  Judge. 

Impeached  in  1859,  for  insulting,  absuive  and  tyrannical  con- 
duct toward  parties  and  counsel;  for  imposing  illegal  imprison- 
ments and  refusing  writ  of  habeas  corpus,  and  other  improper 
conduct  in  office. 

Acquitted. 

James  Proctor  Knott  was  one  of  the  managers  on  this  triaL 
Judge  Jackson  defended  in  person. 

Philaitoeb  Lucas,  Judge  Fifth  Judicial  Circuit. 

Impeached  1872,  for  certifying  bills  of  costs  in  blank  against 
a  county  in  his  circuit,  and  for  other  improper  conduct  in  office. 

Eespondent  answered  and  defended.  Articles  were  withdi*awn 
at  the  conclusion  of  the  evidence  offered  in  their  support 

Mississippi 

Albebt  Ames,  Oovemor. 

Impeached  1876,  for  failure  and  refusal  to  comply  with  a  re- 
quest of  the  county  treasurer  to  suspend  a  sheriff  and  tax  col- 
lector, who  had  failed  and  refused  to  make  reports  and  payments 
of  taxes  coDected ;  for  the  appointment  of  justice  of  the  peace  and 
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constables  for  partisan  purposes ;  for  permitting  the  State  Treas- 
urer to  remain  in  office  and  in  possession  of  the  treasury  after  the 
state  Attorney  Gleneral  had  notified  the  Governor  that  his  bond 
was  insufficient  For  defrauding  the  Stat«  of  $43,750  by  grant- 
ing contracts  without  competitive  bidding,  etc 

Oovemor  Ames  wrote  to  the  L^slature  that  he  would  resign 
if  the  impeachment  proceedings  were  dismissed.  The  articles  of 
impeachment  were  withdrawn  and  he  resigned. 

Alexander  E.  Davis,  Lieutenant  Oovemor  of  Mississippi. 

Impeached  1876,  for  selling  a  pardon  to  a  convicted  murderer, 
while  the  Governor  was  absent  from  the  state.  Although  he  at- 
tempted to  resign,  he  was  convicted,  removed  and  disqualified. 

Thomas  W.  Cabdozo,  Superintendent  of  EduccAion. 

Impeached  1876,  for  embezzlement  of  state  funds. 

Pending  the  proceedings,  he  resigned,  whereupon  the  Assembly 
abandoned  the  impeachment,  and  the  Senate,  sitting  as  a  court, 
adjourned* 

ITebkaska 
David  Butlbb,  Oovemor. 

Impeached  1871,  for  having  stolen  state  funds,  receiving  bribes 
and  other  corrupt  acts  in  office. 

The  articles  of  impeachment  in  this  case  were  adopted  at  an 
extraordinary  session,  called  by  the  Governor  to  consider  specific 
legislation.     There  was  no  mention  of  impeachment  in  the  calL 

The  respondent  filed  a  special  plea  to  the  jurisdiction  of  the 
court  on  this  ground,  which  was  overruled. 

Convicted. 

John  Gillespie,  Stale  Auditor. 

Impeached  1871,  for  corrupt  connivance  with  Butler  in  refer- 
ence to  expenditure  of  state  funds  and  other  misconduct  in 
office. 

This  impeachment  was  never  tried,  and  the  following  year, 
1872,  was  withdrawn  by  the  succeeding  House  of  Bepresentatives. 
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William  Leesb,  Formerly  Attorney  Oeneral. 

Impeached  1893. 

Articles  dismissed  upon  the  ground  that  no  impeachment  could 
be  sustained  against  a  man  who  was  not  in  office. 

George  Hastings,  Attorney  Oeneral;  John  C.  Allen,  Secre- 
tary of  State,  and  Augustine  R.  Humphbey,  Commissioner 
of  Pttblic  Lands. 

Impeached  1893.  Articles  charged  misappropriation  to  their 
own  use  of  public  funds. 

A.cquitted  because  of  lack  of  proof  of  criminal  intent 

New  Jebset 

Henby  Milleb,  Justice  of  the  Peace. 

Impeached  1830,  for  prosecuting  before  another  justice  of  the 
peace  for  his  own  benefit  a  note  which  had  been  placed  in  his 
hands  for  prosecution  and  collection  before  himself  for  the  bene- 
fit of  the  true  owner  thereof;  for  attempting  to  intimidate  a  de- 
fendant from  appealing  and  for  failing  to  keep  accurate  docket 
of  the  proceedings  in  his  court 

Convicted  and  removed. 

Daniel  C.  Cozens,  Justice  of  the  Peace. 

Impeached  1837,  for  issuing  summons,  entering  judgment  with- 
out the  knowledge  or  consent  of  the  plaintiff  named  therein,  and 
for  using  profane  language  on  the  bench. 

Acquitted. 

Patbiok  Lavebty,  Keeper  of  State  Prison. 

Impeached  1886,  for  improper  relations  with  women  prisoners. 
Convicted,  removed  and  disqualified. 

Patbick  W.  Connelly,  Justice  of  the  Peace. 

Impeached  March  15,  1895,  for  assaulting  lawyer  who  had 
called  upon  him  upon  offiisial  business,  and  for  falsification  and 
alteration  of  his  docket 

Convicted  and  removed. 
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ITew  Hamfshixi! 

WooDBUKY  Langix)n,  Judge  Superior  Court. 

Impeached  1790,  for  unlawfully  failing  to  hold  court  at  ap- 
pointed terms. 

Resigned,  and  proceeding  was  quashed. 

New  Yokc 

John  C.  Matheb,  CcundL  Conmiissioner. 

Impeached  1853,  for  corruptly  favoring  contractors;  for  letting 
contracts  to  personal  friends  for  high  prices;  for  neglecting  in- 
spection of  canals;  for  claiming  and  receiving  unlawful  mileage 
and  other  improper  oonduct  in  office. 

Answered.    Greneral  denial 

At  opening  of  trial,  counsel  for  respondent  moved  to  quash  first 
five  articles  on  ground  that  none  of  them  stated  impeachable  of- 
fenses, the  principal  point  being  that  the  statute  under  which 
contracts  had  been  let  had  been  adjudged  unconstitutional. 

Motion  denied. 

Acquitted. 

Managers. — ^R.  Philf  axed  Loomis,  Marshal  B.  Champlain,  Or- 
lando Hastings,  Solomon  B.  Noble,  Walter  Sessions,  John  McBur- 
ney,  Daniel  P.  Wood. 

Managers'  counsel. —  John  K.  Porter. 

Respondent's  counsel. —  James  T.  Brady  and  Ruf us  W.  Peck- 
ham. 

RoBBBT  C.  DoEN,  Canol  Commissioner. 

Impeached  1868,  for  conspiracy  and  bribery  in  letting  con- 
tracts and  other  improper  conduct  in  office. 

Respondent  moved  to  quash  one  article  as  too  indefinite. 
Granted. 

Respondent  then  moved  to  quash  other  articles  on  the  same 
ground.  Denied  for  reason  that  motion  to  quash  articles  must  be 
made  as  to  all  articles  at  one  time. 

Acquitted. 

Managers. —  John  C.  Jacobs,  John  F.  Little,  Edmimd  L.  Pitts, 
M.  P.  LeBeau,  William  S.  Clark,  William  B.  Quinn,  John  L. 
Flagg,  Alpheus  Prince. 
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Managers'  counsel. —  Smith  W.  Weed,  David  J.  MitchelL 
Respondent's  counsel. —  Henry  Smith,  John  BL  Reynolds,  Wil- 
liam A.  Beach. 

George  G.  Baknabd,  Justice  of  Supreme  Court. 

Impeached  1874,  for  unlawfully  aiding  as  such  justice,  James 
Fiske  and  J.  Gould  to  obtain  control  of  the  Erie  Railroad  and 
Union  Pacific  Railroad;  for  improperly  favoring  certain  attorneys; 
for  using  obscene  and  vulgar  language  while  on  the  bench,  and  for 
other  improper  conduct  in  office,  during  his  then  present  term,  and 
during  a  prior  term  of  the  same  office. 

Respondent  moved  to  quash  articles  chaining  improper  conduct 
during  a  prior  term  of  the  same  offica 

Denied. 

Convicted,  removed  and  disqualified. 

Managers. —  Thomas  G.  Alvord,  W.  W.  Niles,  Albert  L.  Hays, 
David  B.  Hill,  James  W.  Husted,  John  0.  Jacobs,  CyriUo  S.  Lin- 
coln, L.  Bradford  Prince  and  Commodore  P.  Vedder. 

Managers'  counsel — Josiah  M.  Van  Cott,  Daniel  Pratt,  John 
E.  Parsons,  Albert  Stickney. 

Respondent's  counsel. — ^William  A.  Beach,  John  H.  Reynolds, 
William  O.  Bartlett  and  Rufus  F.  Andrews. 

NoBTH  Cabolina 

WiLLJAu  W.  HoLDEN,  Oovemor. 

Impeached  1870,  for  wrongfully  proclaiming  counties  of  Ala- 
mance and  Caswell  in  insurrection  and  occupying  the  same  by 
military  force ;  for  causing  unlawful  arrests ;  for  refusal  to  obey 
writs  of  habeas.corpus,  etc. 

Trial  interesting  as  it  reveals  Ku  Klux  secrets. 

Convicted,  removed  and  disqualified. 

Edmuio)  W.  Jones,  Judge  Superior  Court,  Second  Judicial  Dis- 
trict, 

Impeached  1871,  for  drunkenness  in  public  places.  A  few 
days  after  impeachment  he  resigned,  but  the  Governor  refused 
to  accept  his  resignation  unless  articles  of  impeachment  were  dis- 
posed of.     The  House,  thereupon,  withdrew  the  articles. 
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Ohio 

Calvih  Pease,  Presiding  Jvdge,  Third  Circuit  of  Ohio. 

Impeached  1808,  for  deciding  that  a  law  giving  justices  of 
peace  jurisdiction  of  a  claim  for  more  than  twenty-five  dollars 
and  to  prevent  plaintiffs  in  other  courts  from  recovering  costs 
when  they  recovered  judgment  for  more  than  twenty  dollars  and 
less  than  fifty  dollars,  was  repugnant  to  both  the  State  and  Fed- 
eral Constitution,  and  consequently  void. 

Answered,  admitting  facts  and  alleging  that  he  only  did  his 
judicial  duty  as  he  saw  it 

Acquitted. 

Jtjdox  Ton. 

Impeached  at  about  the  same  time  and  for  similar  charges 
as  against  Judge  Pease;  was  also  vindicated. 

John  Thompson,  Judge. 

Impeached  1811,  for  arbitrarily  and  illegally  restricting  coun- 
sel, in  defending  trial  of  one  James  Oraham  for  larceny,  to  five 
minutes,  for  the  purpose  of  summing  up,  against  the  respectful 
objection  of  such  counsel;  for  refusing  to  sign  a  bill  of  excep- 
tions when  l^ally  tendered,  and  making  improper  erasures  in 
such  bill  of  exceptions,  and  for  other  improper  conduct  as  a  judge. 

Acquitted. 

Jambb  Fsbquson,  Justice  of  the  Peace. 

Impeached  1813,  for  unlawful  discharge  of  persons  arrested 
under  a  warrant  for  assault ;  for  refusing  to  permit  the  complain- 
ant in  same  case  to  testify  on  the  part  of  the  state,  and  for  other 
improper  conduct  as  a  justice  of  the  peace. 

Acquitted. 

Pennsylvania 

Fbancis  Hopsinson,  State  Jvdge  of  Admiralty. 

Impeached  1780,  for  accepting  bribes  and  presents.  Charges 
dismissed  for  lack  of  proof.     Court  oonduded  their  decision 
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with  an  opinion  expressing  their  disapproval  of  the  acceptance  of 
presents  by  public  officers. 

James  Wilson,  afterwards  Justice  of  the  United  States  Su- 
preme Courts  and  Jared  D.  IngersoU  were  among  attorneys  for 
respondent 

John  Nicholson,  Comptroller  Oeneral. 

Impeached  1798,  for  improper  recognition  of  new  loan  cer- 
tificates, which  had  been  issued  in  pursuance  to  previous  act 
of  the  Legislature,  which  had  been  annulled  by  a  later  act  For 
certifying  that  they  were  redeemable,  and  for  appropriating  the 
proceeds  of  some  certificates  to  his  own  use. 

Acquitted,  but  he  resigned  immediately  thereafter. 

On  the  same  day,  both  houses  of  the  Legislature  passed  a  reso- 
lution for  his  removal  as  comptroller.  Upon  the  Governor  being 
notified  of  this  action,  he  advised  the  Legislature  that  the  respond- 
ent had  superseded  the  removal  by  resigning  his  office. 

Alexandeb  Addison,  President  of  the  Court  of  Common  Pleas 
in  the  Fifth  Judicial  District 

Impeached  1802,  for  making  political  harangues  in  addressing 
grand  juries,  and  for  insulting  associate  judges  in  court. 

Convicted  and  removed  from  office. 

Prosecution  conducted  by  Alexander  J.  Dallas  and  McKean, 
as  counsel  for  House  of  Bepresentatives.  Addison  defended  him- 
self in  person  with  great  vigor  and  ability. 

Challenge  of  members  of  court  not  sustained. 

Edwabd  Shippsn,  Jaspeb  Yeates,  and  Thoiias  Smith,  (heing 
aU  of  the  Judges  of  the  Supreme  Court  of  Pennsylvania,  ex- 
cept Judge  BrecJcenridge,  the  only  democratic  member 
thereon). 

Impeached  1804,  for  illegally  adjudging  one  Fasmore  guilty 
of  contempt  and  sentencing  him  to  jail  for  thirty  days  —  the  con- 
temptuous action  not  being  in  the  presence  of  the  court  This 
was  apparently  a  political  impeachment  and  failed. 

Respondents  were  acquitted. 
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Walter  Feankliw,  President,  and  Jacob  Hibshman,  and 
Thomas  Clabk,  Associate  Judges  of  the  Court  of  Common 
Pleas  of  Lancaster  County, 

Impeached  in  1816,  for  improperly  refusing  to  compel  certain 
attorneys  to  pay  over  client's  money  which  they  had  collected  and 
unjustly  retained. 

Acquitted. 

The  same  Judge  Walter  Franklin  was  again  impeached  in  1825 
for  delaying  administration  of  justice. 

Acquitted. 

KoBEBT  PoKTEE,  President  Judge  of  the  Third  Judicial  District. 

Impeached  1825,  for  refusal  to  furnish  his  reasons  for  a  re- 
port which  he  made  as  referee  and  for  dismissing  exceptions  to 
such  report,  for  the  reasons  assigned  by  the  party  in  whose  favor 
the  report  was  made;  for  insulting  litigants  in  court;  for  com- 
pounding a  felony;  for  intimidation  of  jurors,  etc. 

Acquitted. 

Silas  Chapman,  President  Judge  of  Eighth  Judicial  District. 

Impeached  in  1826,  for  illegal  arrest;  for  refusal  to  file  his 
opinion  in  case  where  unsuccessful  party  desired  to  review  by 
writ  of  error,  and  for  favoritism  on  the  bench. 

Acquitted. 

Tennessbb 

Thomas  K.  Fbazieb^  Judge  of  Criminal  Court  of  Davison 
County. 

Impeached  1867,  for  issuing  a  writ  of  habeas  corpus  against 
members  of  the  Legislature,  who  had  been  imprisoned  by  the 
Legislature,  and  for  refusing  to  accept  a  return  of  the  sergeant 
at  arms  of  the  Legislature,  stating  said  fact,  and  punishing  said 
sergeant  at  arms  for  contempt  of  court 

Convicted,  removed  from  office  and  disqualified. 
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West  Viegiioa 

John  S.  Bubdett,  Treasurer  of  West.  Virginia. 

Impeached  1875^  for  agreeing  to  keep  state  moneys  on  deposit 
in  banks  which  would  loan  moneys  to  his  son,  and  for  accepting 
gratuities;  careless  conduct  of  the  business  of  his  office. 

Convicted,  removed  and  disqualified  during  remainder  of  term. 

EbwAKD  A.  BuBBETT,  Avditor  West  Virginia. 

Impeached  1876,  for  failure  to  keep  account  of  moneys  re- 
ceived and  disbursed  by  him;  for  refusing  to  make  official 
reports,  etc. 

Acquitted. 

WlSCONSIH 

Levi  Hubbell,  Justice  of  Second  Judicial  Circuit 

Impeached  1853,  for  consulting  with  one  of  the  counsel  in  a 
case  pending  before  him  during  and  after  the  trial,  at  the  same 
time  borrowing  from  the  same  counsel  $200.  For  presiding  and 
adjudicating  cases  in  which  he  was  personally  and  pecuniarily 
interested ;  for  other  improper  and  indecent  conduct  in  office. 

Acquitted. 


Mr.  Kresel. —  May  it  please  the  Cburt:  I  shall  confine  myself 
to  an  endeavor  to  answer  as  much  of  the  respondent's  present  con- 
tention as  is  set  forth  in  that  paragraph  of  his  special  plea  which 
is  marked  ^'  Second."    That  part  of  it  reads  as  follows: 

''And  this  respondent  in  further  response  to  the  first 
article  of  impeachment  against  him  says, 

''  That  this  Court  ought  not  to  take  cognizance  of  the 
said  article,  and  this  respondent  objects  to  the  sufficiency 
thereof  for  this:  That  at  the  time  of  making  and  filing 
the  statement  therein  referred  to,  there  was  nothing  in  the 
laws  or  statutes  of  this  State  that  required  this  respondent  as 
a  candidate  for  the  office  of  Governor  of  the  State  of  New 
York,  to  make  and  file  any  statement  in  which  should  be  set 
forth  the  contributions  of  moneys  received  by  him  while  such 
candidate." 


TBIAL   OF   WILLIAM   ST7LZBB  341 

That  refers  to  the  first  article  of  impeachment^  and  then  comes 
this  objection  to  the  second  article,  to  wit: 

"And  this  respondent  in  further  response  to  the  second 
article  of  impeachment  against  him  says:  That  this  Court 
ought  not  to  take  cognizance  of  the  said  article,  and  this 
respondent  objects  to  the  sufficiency  thereof,  because  at  the 
time  of  making  the  statement  and  affidavit  or  oath  referred 
to  in  said  article  there  was  nothing  in  the  laws  or  statutes  of 
this  State  that  required  him  to  make  oath  or  affidavit  to 
any  statement  setting  forth  contributions  made  to  or  receipts 
of  money  or  property  received  by  him,  and  that  the  state- 
ment to  which  the  affidavit  was  attached,  as  set  forth  in  said 
second  article,  was  not  a  statement  required  by  law  to  be 
made  by  this  respondent" 

In  support  of  these  objections,  it  has  been  argued  by  the 
learned  counsel  for  the  respondent  that  no  offense  is  alleged  under 
article  1,  because  section  546  of  the  election  law,  under  which 
that  article  is  drawn,  does  not  require  that  a  candidate  should 
report  moneys  received  by  him  as  contributions ;  and  that,  there- 
fore, an  omission  of  such  contributions  is  no  offense  under  that 
statute;  and  that  article  2  states  neither  a  violation  of  section 
776  of  the  Penal  Law,  undsr  which  that  article  is  drawn,  nor 
does  the  charge  allied  amount  to  the  crime  of  perjury. 

The  argument  is  that  this  second  article  states  no  offense  under 
section  776  of  the  Penal  Law,  because  by  the  terms  of  that  statute 
a  candidate  is  required  to  report  only  contributions  made  by  him, 
and  not  contributions  made  by  others  to  him ;  and  that,  therefore, 
an  omission  to  state  the  contributions  made  to  him,  is  no  violation 
of  that  statuta 

It  is  further  argued  that  this  article  does  not  set  forth  the  crime 
of  perjury,  because  the  oath  annexed  to  the  statement  in  question 
was  not  an  oath  required  by  law. 

We  do  not  understand  that  the  respondent  challenges  the  form 
of  articles  1  and  2,  but  that  the  argument  is  directed  solely  to 
the  substance  of  the  allegation,  hence  we  shall  spend  no  time  in 
an  attempt  to  prove  to  the  Court  that  articles  1  and  2  are  proper 
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in  fonn  in  accordance  with  the  precedents  in  impeachment  pro- 
ceedings. 

Now,  then,  as  to  the  contention  that  article  1  states  no  offense 
nnder  section  546  of  the  election  law;  this  article  charges  that 
the  respondent,  while  Governor-elect  of  the  State,  wilfully  and 
knowingly  filed  with  the  Secretary  of  State  on  November  13, 
1912,  a  false  statement  of  moneys  received,  contributed  and  ex- 
pended by  the  respondent  during  his  candidacy  for  that  office. 
That  the  statement  showed  receipts  of  $5,460  from  68  contribu- 
tors, and  disbursements  of  $7,724.09,  but  omitted  11  contribu- 
tions actually  received  by  the  respondent,  aggr^ating  $8,500. 
This  article  clearly  charges  an  impeachable  offense,  to  wit,  a  vio- 
lation of  section  546  of  the  election  law  which  had  its  origin  in 
the  corrupt  practices  act,  now  included  as  article  20  of  the  elec- 
tion law,  and  which  provides  as  follows: 

'^  Statement  of  campaign  receipts  and  payments.  The 
treasurer  of  every  political  committee,  which,  pr  any  officer, 
members  or  agent  of  which  in  connection  with  any  election, 
receives,  expends  or  disburses  any  money  or  its  equivalent, 
or  incurs  any  liability  or  its  equivalent,  shall,  within  twenty 
days  after  such  election  file  a  statement  setting  forth  all 
the  receipts,  expenditures,  disbursements  and  liabilities  of 
the  committee,  and  of  every  officer,  member  and  other  person 
in  its  behalf.  In  each  case  it  shall  include  the  amount  re- 
ceived, the  name  of  the  person  or  committee  from  whom 
received,  the  date  of  its  receipt,  the  amount  of  every  ex- 
penditure or  disbursement,  the  names  of  the  persons  or  com- 
mittee to  whom  it  was  made,  and  such  expenditure  or 
disbursement.  Expenditures  or  disbursements  in  siims 
under  $5  need  not  be  specifically  accounted  for  by  separate 
items,  except  in  the  case  of  payments  made  for  account  of 
or  to  political  workers,  watchers  or  messengers.** 

Section  546  ends  with  this  statement: 

"  The  statement  to  be  filed  by  a  candidate  or  other  person 
not  a  treasurer  shall  be  in  like  form  as  that  hereinbefore 
provided  for,  but  in  statements  filed  by  a  candidate  there  shall 
also  be  included  all  contributions  made  by  him." 
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The  purpose  of  the  corrupt  practices  act,  taken  in  conjunc- 
tion with  article  74  of  the  Penal  Law,  is  twofold;  first,  to  regu- 
late and  restrict  the  collection  and  distribution  of  campaign 
funds,  both  as  to  amount  and  manner  of  use;  second,  to  insure 
publicity  through  public  report  and  accounting  of  every  dollar 
used  by  anybody  in  connection  with  the  campaign. 

A  brief  summary  of  the  law  may  serve  to  show  how  these  pur- 
poses are  accomplished.  The  corrupt  practices  act  begins  by  pro- 
viding for  a  "  political  committee "  which  shall  include  every 
combination  of  three  or  more  persons  cooperating  to  influence 
an  election  (sec  304).  Section  541  of  the  election  law  re- 
quires any  person,  including  a  candidate,  who  contributes  any 
money  to  a  campaign,  to  file  a  public  statement  thereof  unless  he 
makes  the  contribution  either  to  a  political  committee  or  a  candi- 
date. 

Section  542  restricts  the  character  of  the  personal  expenses 
which  may  be  incurred  and  paid  by  a  candidate,  and  concludes 
with  the  words : 

'^A  candidate  shall  in  any  event  file  a  statement  of  any 
contributions  made  by  him." 

Section  544  requires  all  officers  or  agents  of  a  political  commit- 
tee or  candidate  who  receive  or  disburse  money  to  account  therefor 
to  the  committee  or  candidate 

Section  545  requires  vouchers  for  all  expenditures,  and  then 
follows  section  546,  which  provides  that  the  treasurer  of  every 
political  committee  which  received  or  disburses  campaign  money 
shall,  within  twenty  days  after  election,  file  an  itemized  statement 
of  such  receipts  and  disbursements,  showing  the  amount,  date 
and  donor,  as  to  each  receipt,  and  the  amount,  date  and  donee, 
as  to  each  disbursement     The  section  further  provides: 

"  The  statement  to  be  filed  by  a  candidate  or  other  person 
not  a  treasurer,  shall  be  in  like  form  as  that  hereinbefore 
provided  for,  but  in  statements  filed  by  a  candidate  there 
shall  also  be  included  all  contributions  made  by  him." 

It  is  claimed  on  behalf  of  the  respondent  that  this  pro- 
vision of  section  546  to  the  effect  that  the  statement  to  be  filed 
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by  a  candidate  or  other  person  not  a  treasurer,  shall  be  in  like 
form  as  that  provided  for  in  section  546  to  be  filed  by  a  treasurer, 
does  not  require  a  candidate  to  give  an  account  of  contributions 
made  by  other  persons  and  given  to  him. 

It  would  seem  that  the  language  of  this  last  sentence  in 
section  546  of  the  election  law  is  perfectly  clear  and  free  from 
doubt.  The  provision  "  the  statement  to  be  filed  by  a  candidate 
shall  be  in  like  form  as  that  hereinbefore  provided  for"  can 
have  but  one  sensible  meaning,  and  that  is  that  the  information 
required  by  that  statute  to  be  given  by  a  candidate  shall  be  of 
the  same  nature  as  required  of  the  treasurer  of  a  political  com- 
mittee. Otherwise  the  provision  is  meaningless.  The  words 
^'  shall  be  in  like  form  "  certainly  cannot  mean  that  the  paper 
upon  which  the  candidate's  statement  is  to  be  prepared  sball  be 
of  the  same  form  as  the  paper  upon  which  a  report  of  a  treasurer 
of  a  committee  shall  be  prepared,  or  that  it  shall  be  printed  in  the 
same  form,  or  that  the  ink  shall  be  the  same  or  that  the  size  of 
the  paper  shall  be  the  same.  It  must  be  given  some  sensible 
construction,  and  the  only  sensible  interpretation  is  that  the  state- 
ment to  be  filed  by  a  candidate  should  set  forth,  just  as  the 
statute  required  the  statement  to  be  filed  by  a  treasurer  of  a  po- 
litical committee  to  set  forth  all  the  receipts,  expenditures,  dis- 
bursements and  liabilities  of  the  candidate  in  the  matter  of  his 
election,  and  that  the  statement  shall  include  the  amount  received 
as  contributions,  the  name  of  the  person  or  candidate  from 
whom  received,  the  date  of  the  receipt,  the  amount  of  every 
expenditure  and  disbursement,  the  name  of  the  person  or  candi- 
date to  whom  it  was  made,  and  the  date  thereof. 

It  has  been  argued  for  the  respondent  that  this  provision  of 
section  546  must  be  read  in  connection  with  the  provisions  of  the 
preceding  sections  in  the  same  article,  to  wit,  the  corrupt  prac- 
tices act,  and  it  has  been  argued  that  section  541  of  that  article 
sustains  their  contention,  and  that  all  that  a  candidate  is  required 
to  report  are  contributions  made  by  himself  and  disbursements 
made  by  himself.  But  applying  the  same  rule  of  construction 
which  the  learned  counsel  invokes  in  support  of  his  argument,  and 
reading  in  connection  with  sections  546  and  541  the  provisions  of 
section  544  in  the  same  article,  it  becomes  clear  that  even  if  it  be 
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admitted  that  the  language  of  section  546  needs  interpretation  or 
construction,  such  construction  must  be  that  the  statement  re- 
quired of  a  candidate  must  include  not  only  contributions  made 
by  him,  but  also  those  made  to  him. 

Section  541  provides  among  other  things  that  any  person, 
including  the  candidate,  who  expends  or  contributes  any 
money  in  aid  of  an  election  of  a  public  official  except  to 
the  chairman  or  treasurer  of  a  political  committee,  or  to  a 
general  agent  authorized  by  such  committee,  or  to  a  candidate 
or  to  an  agent  of  a  candidate,  must  file  a  statement  such  as  is 
required  by  section  546.  In  other  words,  this  section  provides  that 
if  John  Smith  had  made  a  contribution  to  the  respondent  herein, 
who  was  a  candidate  for  election,  John  Smith  need  not  file  a  state- 
ment of  such  contribution  because  he  gave  it  to  a  candidate.  And 
the  question  therefore  still  remains  if  John  Smith  is  not  to  report 
it,  who  must  account  for  and  file  a  statement  of  such  contribution  ? 

The  learned  counsel  for  the  respondent  say  that  the  candi- 
date, the  respondent  here,  need  make  no  such  statement.  The 
provisions  of  the  statute  would  indicate  that  as  long  as  the  con- 
tribution is  made  to  a  candidate  or  to  an  agent  of  a  candidate,  the 
burden  is  thrown  upon  such  candidate  to  report  such  contributioiL 
The  whole  history  of  the  legislation  upon  the  subject  of  campaign 
contributions  and  campaign  expenses  clearly  shows  that  the  one 
purpose  of  it  to  was  give  the  widest  publicity  possible  to  such  con- 
tributions and  expenses.  The  public  wants  to  know  and  is  entitled 
to  know  who  gave  money  to  help  elect  our  public  officials.  If  the 
respondent's  contention  is  correct,  namely,  that  he  as  a  candidate 
was  under  no  obligation  to  report  contributions  made  to  him  per- 
sonally, then  it  would  follow  that  contributions  made  by  third 
parties  to  candidates  directly  would  never  see  the  light  of  day, 
would  never  become  public,  and  the  purpose  of  the  law  would  be 
defeated*  But  the  statutes  are  not  so  impotent  Section  544,  to 
which  I  call  attention,  provides  as  follows: 

"  Whoever,  acting  as  an  officer  or  member  or  under  the 
authority  of  a  political  committee,  or  under  the  authority 
of  a  candidate  for  public  office,  or  for  any  office,  whether 
public  or  not>  to  be  voted  for  at  a  primary  election,  or  for 
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nomination  at  a  primary  election  or  convention,  or  for  nomi- 
nation by  petition  under  the  provisions  of  the  election  law." 

Now,  then,  going  back  to  the  beginning, 

"  Whoever  receives  any  money  or  its  equivalent  or  promise 
of  the  same,  or  expends  or  incurs  any  liability  to  pay  the 
same,  shall^'' 

Do  what? 

'^  Shall  within  three  days  after  demand  and  in  any  event 
within  fourteen  days  after  such  receipt  and  expenditure, 
promise  or  liability,  give  to  the  treasurer  of  such  candidate 
or  to  such  candidate  or  an  agent  authorized  by  him,  a  de- 
tailed account  of  the  same." 

An  account  of  what?  An  account  of  such  receipt,  expenditure, 
promise  or  liability. 

'^  He  shall  give  a  detailed  account  of  the  same  with  all 
vouchers  required  by  this  article." 

In  other  words,  the  statute  provides  that  an  agent  of  a  candi- 
date who  receives  a  contribution  shall  within  fourteen  days  give 
an  account  of  the  same  to  the  candidate  and  then  the  candidate 
shall  include  the  same  in  his  report. 

It  would  seem,  therefore,  that  this  section  clearly  contem- 
plates that  a  candidate  shall  report  contributions  made  to  him  or 
to  his  agent  or  other  persons,  because  the  statute  provides  that 
within  fourteen  days  after  such  receipt,  expenditure,  promise  or 
liability,  the  agent  shall  give  a  detailed  statement  to  the  candidate 
with  all  vouchers  required  by  this  article.  And  the  statute  pro- 
ceeds to  provide  that  this  shall  be  a  part  of  the  accounts  and  files 
of  such  candidate. 

^'A  detailed  account  of  the  same  "  must  necessarily  refer  to  the 
preceding  language  in  the  statute,  namely,  an  account  of  the  re- 
ceipts, expenditures,  promises  or  liabilities,  and  the  statute  pro- 
vides that  the  candidate  shall  make  such  account  part  of  the  ac- 
counts of  such  candidate.     So  not  only  is  it  provided  by  section 
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546  that  a  candidate  must  report  contributions  received  by  him, 
but  a  reference  to  the  other  provisions  in  the  corrupt  practices  act 
indicates  clearly  that  such  was  the  intention  of  the  framers  of  this 
law  and  such  was  the  plain  provision  of  it 

Sections  550  to  560  provide  a  summary  method  of  enforcement 
of  the  requirements  of  the  corrupt  practices  act  by  proceedings 
for  cQirtempt  as  follows : 

If  any  person  or  committee  either  fails  to  file  a  statement  at  aU 
or  files  a  false  or  defective  statement  or  fails  to  comply  with  any 
other  of  the  requirements  of  the  article,  the  Supreme  Court  or 
any  justice  thereof  may  compel  compliance  with  the  law,  upon 
application  of  the  Attorney  (General,  district  attorney,  any 
candidate  or  any  five  qualified  voters  at  the  election.  The  court 
or  justice  is  vested  with  summary  jurisdiction  to  inquire  into  the 
facts  and  circumstances  of  such  allied  violation  of  the  law,  and 
the  proceeding  is  given  a  preference  over  other  causes  both  in  the 
court  of  original  jurisdiction  and  on  appeaL 

If  the  coujrt  finds  that  the  offense  was  not  wilful,  it  shall  re- 
quire the  offender  forthwith  to  comply  with  the  law.  If  the 
offense  was  wilful  or  if  the  offender  fails  to  comply  with  the 
court's  judgment,  the  court  may  impose  a  fine  not  exceeding 
$1,000  or  imprisonment  for  not  more  than  one  year,  or  both. 

Thus  we  have  a  complete  scheme  for  regulation  of  and  publicity 
regarding  every  dollar  used  for  campaign  purposes.  Every  candi- 
date must  account  for  moneys  received  and  disbursed  by  him. 
Every  political  committee  must  account  for  moneys  received 
and  disbursed  by  it  Every  person  who  contributes  money  inde- 
pendently of  a  candidate  or  committee  must  report  the  contribu- 
tion. For  a  wilful  violation  of  the  act  the  court  may  summarily 
pimish  by  fine  or  imprisonment  or  both. 

Turning  now  to  article  1  of  the  articles  of  impeachment,  we 
find  the  respondent  charged  with  a  gross  violation  of  the  pro- 
visions of  the  election  law.  As  Governor-elect  of  the  State  he 
did  file  with  the  Secretary  of  State  a  statement  purporting  to 
conform  to  the  provisions  of  the  statute,  in  which  were  set  forth 
receipts  from  68  contributors  of  $5,460,  and  expenditures  of 
$7,724.09,  but  this  statement  is  allied  to  have  been  false  and  a 
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wilful  violation  of  the  statute,  in  that  the  respondent  omitted 
therefrom  11  other  contributions  which  he  had  received,  aggi^ 
gating  $8,500.  That  such  conduct  amounts  to  an  impeachable 
offense  is,  we  submit,  self-evident.  The  acts  charged  would  have 
made  the  respondent  liable  to  a  fine  of  $1,000  and  imprisonment 
for  one  year.  Can  it  possibly  be  argued  that  this  high  Court  is  to 
be  stripped  of  power  to  punish  for  such  an  offense,  and  that  the 
offender  is  to  go  free,  merely  because  a  contempt  proceeding  was 
not  brought  in  the  precise  manner  and  within  the  precise  period 
required  by  the  statute  ?  Surely  the  power  of  a  sovereign  people 
is  weak  indeed,  if  such  an  offender  can  be  restored  to  the  executive 
chair  of  this  State. 

The  concluding  paragraph  of  section  546  reads  as  follows: 

"  The  statement  to  be  filed  by  a  candidate  or  other  person 
not  a  treasurer  shall  be  in  like  form  as  that  hereinbefore  pro- 
vided for,  but  in  statements  filed  by  a  candidate  there  shall 
also  be  included  all  contributions  made  by  him.'' 

The  term  "  like  form ''  used  in  section  546  of  the  election  law 
means  not  only  that  the  candidate's  statement  must  be  made  out 
on  a  paper  similar  in  form  to  the  paper  used  by  a  treasurer  of  a 
political  committee,  but  that  the  candidate's  statement  must  con- 
tain the  same  items  of  information  as  are  required  in  the  state- 
ment of  a  treasurer  of  a  politicel  committee. 

Our  analysis  of  the  statute  has  shown  that  publicity  of  cam- 
paign funds  is  secured  through  a  threefold  accounting;  first  by 
candidate,  second  by  political  committee,  third  by  every  person 
who  gives  independently.  Obviously,  a  political  committee  need 
account  only  for  money  received  and  the  method  of  disburse- 
ment, for  it  cannot  in  the  nature  of  things  have  money  of  its 
own.  Hence  the  provisions  of  section  546,  which  require  the 
treasurer  of  the  committee  to  file  a  statement  showing  the  receipts 
and  disbursements.  Naturally  a  candidate  must  file  a  similar 
statement  of  receipts  and  disbursements ;  otherwise  a  contribution 
made  to  a  candidate  by  a  private  person  would  never  become 
public,  and  the  whole  purpose  of  the  statute  would  be  defeated. 
Hence  the  provision  in  the  concluding  sentence  of  section  546  that 
^^  the  statement  to  be  filed  by  a  candidate  or  other  person  not  a 


TBIAL   OF   WILLIAM   SULZBB  849 

treasureTy  shall  be  in  like  form  as  that  hereinbefore  provided  for." 
But  a  candidate  may  have  private  funds  and  may  wish  to  make 
a  private  contribution  apart  from  the  money  received  and  dis- 
bursed in  connection  with  his  own  campaign  fund. 

Therefore,  the  additional  requirement  "  but  in  statements  filed 
by  a  candidate  there  shall  also  be  included  all  contributions  made 
by  him."  Whether  or  not  the  Penal  Law  requires  a  candidate  to 
account  for  his  campaign  receipts  there  can  be  no  question  that 
the  election  law  does  require  such. 

In  form,  the  article  is  not  open  to  criticism.  It  may  not 
measure  up  to  the  niceties  of  a  pleading  in  the  form  of  an  in- 
dictment, but  that  we  have  shown  is  not  requisite  in  articles  of 
impeachment.    The  article  alleges: 

1  That  the  respondent  was  a  candidate  for  a  certain  pub- 
lic office. 

2  That  having  been  such  candidate  it  was  his  duty  to 
file  the  statement  required  by  section  546  of  the  election  law. 

3  That  he  filed  what  purported  to  be  such  a  stat^nent^ 
and 

4  That  the  statement  was  false,  as  he  knew  in  certain 
particulars  set  forth  at  length. 

Here,  then,  in  plain  and  concise  language  is  set  out  every  ele- 
ment of  a  violation  of  this  particular  statute  in  a  form  in  which, 
we  venture  to  say,  even  an  indictment  would  be  proof  against 
demurrer. 

We  submit,  therefore,  that  article  1  is  good  both  in  form  and 
substance. 

We  now  come  to  a  consideration  of  article  2. 

This  article  charges  that  the  respondent,  while  Governor-elect 
of  the  State,  filed  in  the  office  of  the  Secretary  of  State,  on  No- 
vember 13,  1912,  a  statement  under  oath,  purporting  to  show  his 
campaign  receipts  and  expenses  in  which  he  set  forth  that  such 
receipts  amounted  to  $6,460  from  68  contributors,  and  that 
the  expenditures  were  the  items,  aggregating  $7,724.09.  The 
article  charges  that  this  statement  was  false  to  the  knowledge  of 
the  respondent,  in  that  he  had  received  contributions  from  the 
various  persons  whose  names  are  set  forth  in  the  article,  such 
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contributionfl  aggregating  the  Bum  of  ^,500,  and  that  he  com- 
mitted perjury  in  swearing  to  a  false  affidavit  attached  to  such 
statement 

It  is  contended  on  behalf  of  the  respondent  that  section 
776  of  the  Penal  Law,  under  which  this  article  is  framed,  and 
was  apparently  drawn,  does  not  require  a  candidate  to  report  con- 
tributions received  by  him,  but  only  contributions  made  by  him, 
and  that,  therefore,  the  omission  of  certain  contributions  received 
by  him  cannot  be  a  violation  of  this  section;  and  that  section 
546  of  the  election  law  does  not  require  a  candidate's  statement  to 
be  under  oath,  and,  therefore,  no  perjury  can  be  predicated  upon 
the  false  affidavit  which  is  attached  to  his  statement 

Section  776  provides: 

'^  Failure  to  file  a  candidate's  statement  of  expenses. 
Every  candidate  who  is  voted  for  at  any  public  election  held 
within  this  State  shall,  within  ten  days  after  such  election, 
file,  as  hereinafter  provided,  an  itemized  statement  showing 
in  detail  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, in  aid  of  his  election.  Such  statement  shall  give  the 
names  of  the  various  persons  who  received  such  money,  the 
specific  nature  of  each  item,  and  the  purposes  for  which  it 
was  expended  or  contributed.  There  shall  be  attached  to 
such  statement  an  affidavit  setting  forth  in  substance  that 
the  statement  thus  made  is  in  all  respects  true,  and  that  the 
same  is  a  full  and  detailed  statement  of  all  moneys  so  con- 
tributed or  expended  by  him,  directly  or  indirectly,  by  him- 
self or  through  any  person,  in  aid  of  his  election.  Candidates 
for  offices  to  be  filled  by  the  electors  of  the  entire  State  or 
any  division  or  district  thereof,  greater  than  a  county,  shall 
file  their  statements  in  the  office  of  the  Secretary  of  State. 
The  candidates  for  town,  village  and  city  offices,  excepting  in 
the  city  of  New  York,  shall  file  their  statement  in  the  office 
of  the  town,  village  or  city  clerk,  respectively,  and  in  cities 
wherein  there  is  no  city  clerk,  with  the  clerk  of  the  common 
council  of  the  city  wherein  the  election  occurs.  Candidates 
for  all  other  offices,  including  all  officers  in  the  citj  and 
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ootinty  of  New  York,  shall  file  their  statementfl  in  the  office 
of  the  clerk  of  the  county  wherein  the  election  occurs,  unless 
the  county  has  a  commisioner  of  election,  in  which  case  candi- 
dates shall  file  their  statements  in  the  office  of  such  commift- 
sioner  of  elections." 

The  statement  filed  by  the  respondent  contains  a  list  of  68 
contributions  aggregating  $5,460,  and  an  itemized  list  of  the 
expenditures,  aggregating  $7,724.09,  and  attached  to  said  state- 
ment is  an  affidavit,  sworn  to  by  the  respondent,  before  a  commis- 
sioner of  deeds  of  the  city  of  New  York,  which  reads  as  follows: 

"  State  of  New  York,  1 

City  and  County  of  New  York   J 

Wm.  Sulzer,  being  duly  sworn,  says  that  he  is  the  person 
who  signed  the  foregoing  statement,  that  said  statement  is  a 
full  and  detailed  statement" 

Of  what  ? 

"  Of  all  moneys  received,  contributed  or  expended  by  him.*' 

Now,  leave  out  ^^  contributed  and  expended  "  and  read  it 

''  that  said  statement  is  a  full  and  detailed  statement  of  all 
moneys  received  by  him,  directly  or  indirectly,  by  himself  or 
through  any  other  person  in  aid  of  his  election. 

(Signed)  Wm.  Sulzeb." 

Sworn  to  before  a  commissioner  of  deeds  on  the  13th  day  of 
November,  1912. 

Neither  of  the  objections  urged  against  this  article  is  tenable 
The  objection  that  section  776  of  the  Penal  Law  refers 
only  to  contributions  made  by  candidates  themselves  is  too  narrow, 
and  violates  the  very  purpose  for  which  the  statute  was  en- 
acted. The  history  of  the  entire  legislation  upon  the  subject  of 
publicity  of  moneys  received  and  spent  in  aid  of  elections  of  public 
officials,  indicates  a  clear  intention  of  the  Legislature  to  give  to 
such  receipts  and  expenditures  the  widest  publicity  possible,  and 
any  statute  upon  this  subject  must  receive  at  the  hands  of  the 
court  a  liberal  construction  which  would  tend  to  carry  out  this 
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unmistakable  legislative  intent ;  unless,  theref  ore,  the  language  cd 
section  776  clearly  admits  no  interpretation  other  than  that  urged 
for  it  by  the  respondent,  the  Court  must  give  to  that  section  the 
liberal  construction  claimed  for  it  by  the  managers. 

The  statute  requires  the  filing  of  ^'  an  itemized  statement  show- 
ing in  detail  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself,  or  through  any  other  person 
in  aid  of  his  election."  We  contend  that  the  word  ^^contributed '' 
is  not  modified  by  the  phrase  ^^  by  him,"  but  that  that  phrafie  refers 
only  to  the  word  ^'  expended  "  immediately  preceding  the  phrase, 
and  that  the  word  ''  contributed  "  is  modified  in  that  sentence  only 
by  the  last  phrase  in  the  sentence,  '^  in  aid  of  his  election."  The 
disjunctive  "  or  "  separating  the  words  "  contributed  "  and  "  ex- 
pended" indicates  clearly  the  intent  of  the  Legislature  not  to 
limit  or  qualify  the  meaning  of  the  word  ^^  contributed  "  in  the 
same  way  as  the  word  "  expended  "  is  qualified.  "  Contributed  " 
in  that  sentence  means  contributed  by  anybody,  while  "  ex- 
pended "  refers  only  to  expenses  made  by  a  candidate  himself. 

This  construction  harmonizes  with  the  whole  scheme  and  the 
purpose  of  the  legislative  enactment  regulating  campaign  funds 
and  the  publicity  to  be  given  to  them,  while  the  construction  con- 
tended for  by  the  respondent  defeats  that  very  purpose.  The  ob- 
ject is  to  disclose  to  the  public  not  only  the  amounts  and  objects 
of  the  candidate's  expenditures,  but  the  source  of  all  contributions 
received  by  him.  Furthermore,  a  statement  of  the  receipts  is 
necessary  and  important  in  order  to  check  up  his  reports  of  dis- 
bursements and  thus  minimize  the  possibility  of  fraud  and  cor- 
ruption. 

The  provisions  of  section  775  of  the  Penal  Law  immediately 
preceding  the  section  now  in  point  are  significant  as  showing  such 
legislative  intent 

Subdivision  4  of  section  775  prohibits 

"any  gift,  promise  or  contribution  upon  the  condition  or 
consideration  of  receiving  an  appointment  to  a  public  office 
or  a  position  of  public  employment" 

Section  776  then  proceeds  to  require  every  candidate  to  file 
''  an  itemized  statement  showing  in  detail  all  the  moneys  coib 
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tributed  or  expended  by  him.''  Thus  we  have  in  the  former  Bec^ 
tion  a  prohibition  against  contributing  money  in  consideration  of 
a  promise  of  appointment  and  in  the  latter  section  a  requirement 
that  every  candidate  shall  report  aU  contributions  received  by  him 
in  order  that  the  public  may  watch  his  conduct  in  office  and  may 
judge  whether  his  appointments  are  influenced  by  contributions 
which  he  has  received  during  his  candidacy. 

But  assimiing  for  the  purposes  of  the  argument  that  the  con- 
struction of  this  section  made  by  the  respondent  is  the  correct 
one,  what  follows?  Only  this:  that  the  false  statement  filed  by 
him  is  not  brought  strictly  within  the  letter  —  though  it  is  surely 
within  the  spirit  of  the  provisions  of  section  776  of  the  Penal 
Law,  and  that,  therefore,  he  could  not  be  convicted  of  the  crime 
defined  by  that  statute.  But  the  question  whether  crimes  only 
are  impeachable  offences  I  think,  I  may  say,  this  Court  is  going 
to  decide  in  only  one  way. 

It  is  now  quite  beside  the  question  that  the  acts  charged  in  this 
article  do  not  constitute  an  offence  under  section  778  of  the  Penal 
Law.  The  statement  is  nevertheless  false  and  it  is  charged  that 
the  respondent  knew  it  was  false  when  he  made  it  Is  he  to 
escape  condemnation  in  this  Court  for  knowingly  making  this 
false  statement  under  oath  because  forsooth  a  strained  and  nar- 
row construction  of  the  language  of  the  statute  keeps  him  just 
out  of  the  grasp  of  the  criminal  law  ? 

So  much  for  the  objection  under  section  776. 

Now,  as  to  the  question  of  perjury. 

The  claim  that  this  article  must  be  quashed  because  it  charges 
that  the  respondent  committed  perjury  in  swearing  to  the  false 
affidavit  is  surely  untenable. 

Perjury  is  defined  as  follows  by  section  1620  of  the  Penal  Law, 
omitting  that  part  of  the  statute  which  is  not  relevant: 

^'A  person  who  swears  .  •  .  that  no  .  •  •  affi- 
davit or  other  writing  by  him  subscribed  is  true  ...  on 
any  occasion  on  which  an  oath  is  required  by  law  or  is  neces- 
sary for  the  prosecution  or  defense  of  a  private  right  or  for 
the  ends  of  public  justice,  or  may  lawfully  be  administered 
and  who    •    •     •    on  such    .    .    •    occasion,  wilfully  and 

12 


3^4  TRIAL   OF   WILLIAM   SULZSS 

knowingly  •  .  .  deposes  .  •  •  f alsely,  in  any  ma- 
terial matter,  or  states  in  his  •  •  •  affidavit^  .  .  . 
any  material  matter  to  be  true  which  he  knows  to  be  false, 
is  guilty  of  perjury." 

Article  2  charges  that  the  respondent  made  and  filed  a  state- 
ment which  he  swore  was  '^  in  all  respects  true  and  that  the  same  is 
a  full  and  detailed  statement  of  all  moneys  received,  contributed 
or  expended  by  him,  directly  or  indirectly,  by  himself  or  through 
any  other  person  in  aid  of  his  election,"  when  in  truth  and  in  fact 
the  statement  was  not  a  full  statement  of  all  moneys  contributed, 
since  there  were  omitted  from  the  statement  contributions  amount- 
ing to  $8,500. 

The  charge  contains  every  element  of  the  crima  The  respond- 
ent has  sworn  that  an  affidavit  or  writing  by  him  subscribed  is 
true.  The  oath  is  required  by  section  776  of  the  Penal  Law,  and 
he  has  wilfully  and  knowingly  stated  in  his  afl^avit  a  material 
matter  to  be  true  which  he  knew  to  be  false,  to  wit^  that  the 
accompanying  statement  was  in  all  respects  true  and  was  a  full 
and  detailed  statement  of  all  moneys  received  or  contributed  or 
expended  by  him  in  aid  of  his  election,  whereas,  in  fact,  it  was  an 
incomplete  and  false  statement  of  such  receipts  and  contributions. 

But  it  is  argued  that  our  interpretation  of  section  776  of  the 
Penal  Law  is  incorrect,  and  that  the  only  statement  required  of 
a  candidate  by  that  section  is  a  statement  of  moneys  contributed 
(by  him)  or  expended  by  him  in  aid  of  his  election.  For  the 
reasons  hereinabove  set  forth,  we  contend  that  such  an  interpreta- 
tion of  the  section  is  illogical,  strained  and  tends  to  defeat  the 
very  purpose  of  the  statute.  But  even  if  this  construction  of  the 
section  be  accepted  we  still  maintain  that  the  respondent's  conduct 
as  charged  in  article  2  amounts  to  the  crime  of  perjury.  The 
respondent  certainly  professed  and  intended  to  swear  to  a  false 
statement  of  his  campaign  receipts.  That  he  was  required  to 
file  such  a  statement  of  receipts  by  the  election  law,  section  546, 
if  not  by  the  Penal  Law,  cannot  be  questioned.  Because  he  com- 
bined the  two  statements  in  one  and  swore  to  the  correctness  of 
the  whole,  can  we  pick  out  one  false  item  and  say  that  as  to  this 
he  did  not  perjure  himself  while  as  to  other  false  items  he  might 
have  or  did  perjure  himself  ? 
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And  at  this  point  it  may  not  be  amiss  to  call  the  Court's  at- 
tention to  the  cirenmstances  surrounding  the  adoption  of  the  form 
of  statement  which  was  used  by  the  respondent  in  order  to  show 
that  not  only  did  the  respondent  intend  this  statement  to  be  taken 
as  an  accurate  account  of  all  contributions  received  by  him,  but 
that  the  persons  officially  charged  with  the  duty  of  adopting  a 
form  to  be  used  by  candidates  have  acted  under  the  belief  that 
section  776  of  the  Penal  Law  required  a  statement  under  oath  of 
all  contributions  received  by  a  candidate. 

And  curiously  enough,  in  the  adoption  of  this  very  form  of 
statement,  one  of  the  learned  counsel  for  the  respondent  played 
no  small  part  We  learn  from  the  Secretary  of  State's  office  and 
from  the  Attorney  General's  <^ce  that  when  the  corrupt  practices 
act  was  enacted  in  1900,  and  section  776  was  reenacted  in  the 
Penal  Law,  it  became  the  duty  of  the  Secretary  of  State,  pursuant 
to  the  requirements  of  the  corrupt  practices  act  to  adopt  a  form 
to  be  used  by  candidates  in  making  their  report.  The  corrupt 
practices  act,  as  is  well  known,  was  enacted  largely  through  the 
instrumentality  of  an  association  known  as  the  '^  Law  and  En- 
forcement League."  Our  brother.  Judge  Herrick,  now  of  counsel 
for  the  respondent,  was  at  that  time  the  counsel  to  the  Law  and  En- 
forcement League.  The  Secretary  of  State,  cooperating  with  the 
Attorney  Oeneral,  drew  up  the  form  of  statement  which  is  now  in 
use,  and  which  was  used  by  the  respondent  in  making  his  report, 
submitted  it  to  Judge  Herrick  for  his  approval,  and  Judge  Her- 
rick approved  it,  and,  it  will  be  noted,  that  the  printed  form  con- 
tains a  copy  of  section  776  of  the  Penal  Law  aad  contains  the  form 
of  affidavit  which  was  made  by  William  Sulzer : 

" being  duly  sworn,  says  that  he  is  the  person 

who  signed  the  foregoing  statement,  that  said  statement  is 
in  all  respects  true  and  that  the  same  is  a  full  and  detailed 
statement  of  all  moneys  received,  contributed  or  expended 
by  him,  directly  or  indirectly,  by  himself  or  through  any 
other  person  in  aid  of  his  election." 

Thus,  the  learned  counsel  for  the  respondent  was  at  that  time 
at  least  of  the  opinion  that  section  776  did  require  a  candidate  to 
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report  under  oath  all  moneys  received,  contributed  or  expended 
by  hinu 

Mr.  Herrick. —  Have  you  any  objection  to  my  interrupting 
yout 

Mr.  KreseL —  No,  I  do  not  think  so. 

Mr.  Herrick. —  I  was  not  counsel  for  that  league  and  no  such 
form  was  submitted  to  me. 

The  President — I  think  it  is  just  as  well  to  avoid  these  per- 
sonalities. 

Mr.  Herrick. —  It  is  not  a  personality,  may  it  please  the  Court, 
but  simply  a  correction. 

The  President. —  I  think  it  is  wiser  not  to  go  into  it.  You 
can  refer  to  their  decisions,  but  I  think  it  is  wiser  not  to  refer 
to  these  particular  gentlemen,  on  the  one  side  or  the  other,  as 
having  decided  anything,  and  surely  there  is  no  law  of  estoppel 
that  counsel  having  argued  a  point  in  one  case  may  not  argue  the 
reverse  of  it  in  another  case. 

Mr.  Kresel. —  But  even  if  the  statement  of  receipts  was  not  ex- 
pressly required  by  the  Penal  Law,  it  certainly  became  a  material 
part  of  a  statement  which  was  Tequired  by  that  law,  and  which 
he  made,  filed  and  swore  to  in  accordance  *  with  the  provisions 
of  that  law.  Moreover,  the  statement  of  receipts,  as  we  have 
shown  above,  is  important  and  material  as  tending  to  support  the 
accompanying  statement  of  expenditures  and  disbursements.  If 
in  fact  the  respondent  received  contributions  aggregating  $8,500 
in  addition  to  the  contributions  for  which  he  accounts,  then  mani- 
festly the  statement  of  expenditures  must  be  false  and  incomplete, 
for  he  would  then  have  received  upwards  of  $13,000  in  his  cam- 
paign fund  and  accounts  for  the  disbursement  of  only  $7,700. 

Under  the  broad  interpretation  which  has  been  placed  upon  the 
perjury  statute  by  the  courts  of  this  State,  we  submit  that  the 
acts  charged  unquestionably  constitute  perjury. 

The  Court  of  Appeals  as  recently  as  1903  has  said: 

'^  It  is  to  be  observed  that  the  statute  has  essentially  en- 
larged the  rule  which  existed  at  common  law  in  relation  to 
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the  crime  of  perjury.  The  evident  purpose  of  the  Legisla- 
ture was  to  adopt  a  statute  which  would  include  and  pro- 
vide for  the  punishment  of  the  act  of  taking  a  false  and 
corrupt  oath  in  this  State  whenever  it  was  required  or  per- 
mitted by  our  laws  or  by  the  laws  of  any  other  state  or  .com- 
monwealth that  might  be  regarded  or  treated  as  valid  here. 
In  other  words,  the  purpose  of  this  statute  was  to  include 
within  the  definition  of  the  crime  of  perjury  the  taking  of 
any  and  every  false  and  corrupt  oath  unless  it  was  purely 
volimtaiy  and  extrajudicial,  in  not  being  required,  author- 
ized or  permitted  by  any  law  that  might  be  enforced  or  car- 
ried into  effect  in  our  jurisdiction  or  elsewhere,  or  in  not  be- 
ing necessary  for  the  prosecution  or  defense  of  a  private 
right  or  for  the  ends  of  public  justice  wherever  sought  to  be 
administered.''    People  v.  Martin,  175  N.  Y.  815,  319. 

In  Wood  V.  The  People,  59  N.  T.  117,  the  Court  of  Appeals 
held  that  it  is  not  necessary  that  the  false  statements  tend  directly 
to  prove  the  issue  in  order  to  sustain  an  indictment  for  perjury; 
if  circumstantially  material  or  if  it  tends  to  support  and  give 
credit  to  the  witness  in  respect  to  the  main  fact,  it  is  perjury. 
Whereas  in  the  case  at  bar,  as  we  have  pointed  out  above,  the 
false  statement  as  to  receipts  is  circumstantially  material  in  that 
it  tends  to  support  and  give  credit  to  the  affiant  in  respect  to  the 
main  fact,  namely,  the  amount  of  expenditures  and  disbursements. 

We,  therefore,  submit  that  under  a  logical  and  reasonable  con- 
struction of  section  776  of  the  Penal  Law  the  sworn  statement  of 
campaign  receipts  was  a  necessary  and  vital  part  of  the  state- 
ment required  to  be  filed  by  the  respondent  and  that  even  if  this 
Court  construes  that  section  otherwise,  nevertheless  the  items  in 
question  were  material  and  the  false  statement  thereof  consti- 
tuted perjury.  And  even  if  the  respondent's  conduct  charged 
in  the  two  articles  was  not  such  as  would  lay  him  open  to  con- 
viction in  a  criminal  court  for  violation  of  section  646  of  the 
election  law  or  section  776  of  the  Penal  Law  or  of  perjury,  yet 
we  say  that  the  acts  charged  are  impeachable  offenses,  for  such 
an  offense  need  not  be  a  crime.  Can  it  be  contended  for  a  mo- 
ment that  a  Oovemor-elect  of  this  great  State,  who  files  in  the 
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office  of  the  Secretary  of  State,  to  become  a  public  record,  a  false 
statement  under  oath,  knowingly  and  wilfully  and  fully  believing 
that  such  statement  under  oath  was  required  by  the  laws  of  the 
State,  may  be  saved  from  impeachment,  acquitted  before  this 
Court  and  restored  to  his  great  office  merely  because  he  might 
legally  have  omitted  the  items  in  question  and  embodied  them  in 
a  companion  statement  to  be  filed  in  the  same  office  for  the  same 
purpose,  but  not  under  oath  ?  Granting  for  the  sake  of  argument 
that  his  conduct  just  escapes  by  a  technicality  the  legal  crime  of 
perjury,  does  it  not  merit  condign  punishment?  May  the  of- 
fender be  heard  to  argue  upon  such  a  flimsy  basis  that  he  is  still 
fit  to  administer  the  affair^  of  the  State  and  to  receive  and  de- 
serve that  public  confidence  and  respect  without  which  no  execu- 
tive could  properly  fill  that  high  office  t 

Mr.  Parker. —  Mr.  Presiding  Justice,  may  I  have  a  few  min- 
utes? 

The  President. —  Yes. 

Mr.  Parker. —  May  it  please  this  High  Court  of  Impeachment : 
It  is  not  really  to  add  anything  to  that  which  has  been  said  by  my 
associates  that  I  ask  your  attention  for  a  very  few  minutes.  The 
argument  of  Senator  Brackett  I  approved  as  well  as  the  argu- 
ment of  Mr.  KreseL  But  there  is  one  point  to  which  I  desire  to 
give  emphasis  and  one  upon  which  I  desire  to  express  a  per- 
sonal view,  for  it  is  one  about  which  I  have  not  had  an  opportunity 
to  consult  my  associates. 

I  wish  to  call  your  attention  particularly  to  section  7  of  article 
10  of  the  Constitution.  It  has  been  considered  in  your  hearing 
today.  It  is  my  view  that  this  section  7  has  nothing  whatever  to 
do  with  the  impeachment  provision  of  the  Constitution;  that  it  is 
a  concurrent  remedy  standing  alone  and  by  itself. 

Let  me  invite  your  attention  again  to  the  impeachment  provi- 
sions briefly.  The  first  Constitution,  you  will  remember,  provided 
for  impeachment  for  mal  and  corrupt  conduct  in  office.  Then 
came  the  Constitution  of  1821.  To  it  were  added  three  words 
which  were  intended  to  broaden  it,  so  that  to  the  phrase  "  mal  and 
corrupt  conduct  in  office"  was  added  "high  crimes  and  misde- 
meanors."   Then  came  the  year  1846  when  the  Constitution  was 


TBIAL   OF   WILLIAM   SULZBB  359 

again  revised.  Thia  time  all  the  limitationB  as  to  cause  were 
stricken  out  There  were  limitations  before,  less  in  1821  than  in 
1777.  But  all  limitations  of  every  kind  were  swept  out  of  exist- 
ence by  the  amendment  of  the  Oonstitution  in  the  year  1846.  And 
when  the  constitutional  convention  was  held  in  1904,  there  was  no 
change  in  this  respect  Then,  is  it  not  necessarily  true  that  from 
1846  down  to  this  very  date,  the  Assembly  of  this  State  has  been 
at  liberty  by  the  express  command  of  the  Constitution  to  impeach 
for  whatever  cause  it  sees  fit?  Now  again,  the  High  Court  of 
Impeachment  of  this  State  has  been  at  liberty  during  the  same 
period  of  time,  covering  now  over  65  years,  to  convict  for  such 
causes  as  the  High  Court  of  Impeachment  deems  proper.  In  that 
same  year,  1846,  it  is  evident  from  other  provisions  of  the  Consti- 
tution with  which  many  of  you  are  very  familiar,  I  know,  and 
therefore  I  hate  to  detain  your  attention  even  for  a  few  minutes, 
it  is  evident  that  there  was  a  feeling  abroad  in  this  State  that  there 
should  be  an  easier  method  of  getting  rid  of  unworthy  officials  and 
so  they  provided  in  the  very  first  section  —  I  will  not  stop  to  read 
it  —  they  conferred  in  the  very  first  section  of  this  article  6  as  a 
concurrent  remedy,  the  power  upon  the  two  houses  of  the  Legisla- 
ture by  a  two-thirds  vote  to  remove  from  office  a  judge  of  the  Court 
of  Appeals  or  a  justice  of  the  Supreme  Court  —  to  remove  from 
office  for  ca.use,  the  reasons  to  be  stated.  While  the  remedy  is  con- 
current, you  find  that  by  this  new  remedy  there  was  no  power  of 
disqualification.  There  has  remained  during  all  the  history  of  the 
Constitution  in  the  impeachment  provision  the  right  to  disqualify 
for  future  office  as  well  as  the  right  to  expel  from  office,  but  in  this 
conciurrent  provision  relating  to  the  removal  of  the  judiciary,  the 
power  to  remove  alone  is  given;  the  power  to  disqualify  is  taken 
away.  This  constitutional  convention  which  worked  out  the  CVmsti- 
tntion  of  1846  apparently  reached  the  conclusion  that  there  ought 
to  be  a  like  concurrent  remedy  as  to  certain  of  the  civil  officers  of 
this  State.  For  some  reason,  whether  the  convention  failed  to 
agree  upon  it  or  not  I  do  not  know,  but  for  some  reason  it  did 
not  work  out  machinery,  as  it  did  work  it  out  as  to  the  removal 
of  judges.  It  provided  that  the  Legislature  should  create  that 
machinery. 

Now  let  me  read  that  section  7  of  article  10:     "Provision 
shall  be  made  by  law  " —  that  is  mandatory  —  "  for  the  removal 
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for  misconduct  or  malversation  in  office  of  all  officers  except  ju- 
dicialy  whose  powers  and  duties  are  not  local  or  legislative."  Now, 
there  was  a  command  laid  by  that  Constitution  upon  the  law- 
miaking  power  of  this  State  to  provide  the  machinery  broad 
enough  in  its  terms  to  reach  the  Governor,  for  it  says,  ^'  all  offi* 
cers,"  but  it  is  not  at  all  likely  that  they  had  in  mind  that  an  at- 
tempt would  be  made  to  remove  a  Qovernor  by  such  method.  It 
was  probably  intended  for  the  minor  administrative  officers,  but 
it  must  be  conceded  that  it  is  broad  enough  to  indude  all; 
but  the  Legislature  was  permitted  to  provide  only  the  method  by 
which  these  officers  should  be  removed  and  not  disqualified.  Here 
are  these  two  systems  of  removal,  and  it  is  now  suggested,  as  I 
understand,  that  section  12  of  the  Penal  Law,  in  some  way  or 
other  despite  the  intention  of  the  Constitution  makers  to  create 
these  two  systems,  has  become  a  part  of  the  perfect  system  of 
impeachment,  for  there  has  been  nothing  added  to  that  impeach- 
ment provision  for  many  a  long  year.  It  is  said  that  it  was  pos- 
sible for  the  law-making  power,  the  legislative  department  of  the 
government,  which  was  given  authority  only  to  work  out  the  con- 
current machinery  provided  by  section  7,  so  to  affect  the  Constitu- 
tion upon  that  subject  that  despite  the  plans  of  those  who  framed 
the  Constitution  so  that  it  should  be  broad  enough  to  reach  all 
causes  which  a  High  Court  of  Impeachment  should  deem  sufficient 
to  remove  a  public  officer,  has  been  thwarted  by  this  accident^  for 
accident  I  am  sure  you  will  reach  the  conclusion  it  was. 

I  have  no  doubt  whatever  that  the  framers  of  section  12  drafted 
it  with  the  idea  in  mind  that  they  were  meeting  the  command 
laid  upon  them  by  section  7  of  article  10  of  the  Constitution;  but, 
be  that  as  it  may,  the  Constitution  lays  out  one  scheme,  one 
course  for  the  removal  and  disqualification  of  officials  and  perfects 
it,  and  then  it  provides  another  method  by  which  certain  officials 
are  to  be  removed  for  misconduct  in  office,  and  I  deny  the  prop- 
osition that  it  is  within  the  power  of  the  Legislature,  which  is  au* 
thorized  only  to  provide  a  concurrent  remedy,  to  interfere  with 
the  other  and  absolutely  completed  scheme  of  the  Constitution, 
embracing  the  subject  of  impeachment,  which  the  Legislature  was 
given  no  power  to  nullify  or  change. 

The  President. —  Now,  Mr.  Fox,  if  you  please. 
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Mr.  Fco. —  May  it  please  the  Court:  after  listening,  as  you 
have  been  listening  now  for  several  hours,  no  doubt  with  intellec- 
tual delight,  yet  even  intellectual  delight  too  long  continued  may 
result  in  fatigue,  I  know  that  I  must  have  your  efympathy,  and, 
frankly,  if  I  could  consult  my  own  personal  preference,  and  I 
know  that  I  should  be  consulting  yours  if  I  could,  I  should  leave 
the  matter  in  the  hands  of  this  honorable  Court 

Particularly  embarrassing  is  it  to  one  who  has  never  held  official 
position  to  be  called  upon  to  perform  the  responsible  duty  of  re- 
plying, when  he  reflects  that  every  one  who  has  addressed  the 
Court  today  has  held  either  the  highest  judicial  position  in  the 
State  or  some  sort  of  official  position  connected  with  the  admin- 
istration of  the  government  of  the  Stata  It  is  keenly  embarrass- 
ing to  follow  in  argument  one  who  has  expressed  his  personal 
knowledge  that  he  has  no  personal  doubt  as  to  what  the  makers  of 
the  Constitution  intended ;  and  it  is  perhaps  better  for  me,  and  I 
know  it  would  be  equally  acceptable  to  you,  if  I  take  up,  so  far 
as  I  may  be  able  to  do  so,  the  arguments  which  have  been  ad- 
dressed to  you,  in  the  inverse  order  of  their  delivery. 

It  has  this  advantage  that  at  any  rate  I  shall  be  less  likely  to 
misquote  what  has  happened  most  recently. 

The  learned  and  distinguished  former  Chief  Judge  of  the 
Court  of  Appeals  who  has  just  taken  his  seat,  announced  a  doc- 
trine which  was  a  little  more  advanced  than  that  which  had  been 
announced  by  the  former  learned  assistant  district  attorney,  whose 
argument  in  turn  also  proceeded  considerably  beyond  that  to 
which  his  predecessor  had  felt  it  safe  or  necessary  to  go. 

If  the  doctrine  just  announced  be  correct,  it  is  quite  impossible, 
it  seems  to  me,  to  escape  the  conclusion  that  an  act  innocent  and 
lawftd  when  done,  might  be  declared  wicked  and  impeachable  by 
the  Assembly,  and  on  conviction  the  person  who  did  the  act  might 
be  convicted  by  this  honorable  Court  Would  that  not  be  an  ex 
post  facto  law  within  all  the  meaning  of  that  term  as  used  in  the 
prohibitory  clause  in  the  Federal  Constitution? 

The  learned  gmtleman  who  preceded  him  is  of  the  opinion  — 
at  least,  whether  he  be  of  the  opinion  or  not,  he  presents  the 
argument  that  the  welfare  of  the  Stat«  requires  this  Court  to 
claim  and  exercise  a  jurisdiction  and  pronounce  a  judgment  the 
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effect  of  which  will  be  not  only  to  drive  from  office  the  individual 
but  to  deprive  the  people  of  this  State  from  ever  having  his  services 
again  in  any  public  offica  Why  t  Why  i  Says  my  learned  friend, 
even  if  the  present  occupant  of  the  gubernatorial  chair  has  not 
committed  perjury,  he  at  any  rate  has  made  a  misstatement  of 
facts,  and  eveu  though  it  was  made  before  he  took  office,  yet  the 
awful  judgment  of  this  Court  may,  at  any  rate,  and  he  undoubted- 
ly will  contend,  ought  to  be  pronounced  to  the  extent  which  I 
have  indicated. 

What^  gentlemen,  would  be  the  result  of  that?  Why,  a  man 
who  at  some  time  had  been,  if  you  please,  cast  in  judgment  in  an 
action  for  false  representations  with  intent  to  deceive,  could  never 
hold  public  office  again. 

The  counsel  for  the  respondent  are  not  here  to  argue  in  favor 
of  immorality,  but  the  greater  principle  is.  Is  it  for  this  Court 
or  the  electorate  to  determine  what  shall  keep  a  man  out  of  office 
and  what  shall  put  him  in  office  ? 

No,  your  honors,  far  above  the  question  of  the  innocence  or  guilt 
of  this  respondent  is  the  question  of  the  usurpation  of  power  by 
the  Assembly. 

To  the  first  question,  the  question  of  the  innocence  or  guilt  of 
the  respondent,  those  who  have  been  summoned  to  his  defense 
could  advance  to  the  issue  with  confidence,  and  this  Court  could 
decide  it  with  no  responsibility  other  than  that  of  doing  exact 
justice  to  the  man  who  stands  at  your  bar.  Your  judgment  would 
affect  in  no  way  the  supreme  law  of  the  land.  The  counsel  who 
represent  the  Governor  here  would  be  clothed  with  no  responsi- 
bility, or  charged  with  no  responsibility  other  and  different  from 
that  which  rests  upon  every  counsel  in  a  criminal  trial,  but, 
members  of  this  honorable  Court,  it  is  here,  in  the  house  of  its 
defenders,  if  ever  or  anywhere,  that  the  Constitution  should  be 
safe  against  any  attack  that  may  be  directed  against  it  from  what- 
ever source  and  prompted  by  whatever  motive.  It  is  only  in 
times  of  great  political  excitement  that  our  institutions  are  in 
peril.  It  is  no  wonder  that  long  ago  it  was  predicted  by  an 
acute  foreign  observer  that  if  our  experiment  in  constitutional 
government  should  ever  fail,  it  would  be  not  because  of  attack 
from  without,  but  because  of  assault  from  within. 
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What,  if  the  Court  please,  is  this  power  to  impeach  ?  It  is  the 
power  to  accuse.  As  one  of  the  counsel  for  the  managers  said, 
'^  the  Commons  accused ;  the  House  of  Lords  adjudged/' 

But  this  power  to  accuse  is  a  dreadful  power.  It  is  not  an 
unlimited  power.  It  is  a  limited  power.  It  is  not  a  power  in 
this  country,  at  any  rate,  to  accuse  anyone,  though  it  was  in  Eng- 
land at  one  time  and,  theoretically,  it  may  be  yet  It  is  not 
a  power  to  accuse  any  official  for  anything. 

Let  me  read  to  you  what  Story  on  the  Constitution  says,  sec- 
tion 798 :  but  before  I  read  that  there  comes  to  my  mind  a  state- 
ment made  by  the  counsel  who  opened  this  argument  quoting  a 
statement  by  a  celebrated  authority,  that  unlimited  power,  said 
the  counsel,  makes  a  beast  of  a  man.  How  is  it  if  there  is 
more  than  one  man?  Is  it  any  the  less  dangerous  because  more 
powerful  t 

Story  says  as  follows : 

^^The  doctrine  indeed  would  be  truly  alarming,  that  the 
common  law  did  not  r^ulate,  interpret  and  control  the 
powers  and  duties  of  the  Court  of  Impeachment.  What, 
otherwise,  would  become  of  the  rules  of  evidenoe,  the  legal 
notions  of  crimes  and  the  application  of  principles  of  public 
or  municipal  jurisprudence  to  the  charges  against  the  ac- 
cused? It  would  be  a  most  extraordinary  anomaly  that, 
while  every  citizen  of  every  state  originally  composing  the 
Union  would  be  entitled  to  the  common  law  as  his  birth- 
right and  at  once  his  protector  and  guide,  as  a  citizen  of 
the  Union,  or  an  officer  of  the  Union,  he  would  be  subjected 
to  no  law,  to  no  principles,  to  no  rules  of  evidence.  It  is  the 
boast  of  English  jurisprudence,  and  without  it  the  power  of 
impeachment  would  be  an  intolerable  grievance,  that  in 
trials  by  impeachment  the  law  differs  not  in  essentials  from 
criminal  prosecutions  before  inferior  courts.  The  same 
rules  of  evidence,  the  same  legal  notions  of  crimes  and  the 
punishments  prevail.'' 

We  have  heard  something  here  of  what  has  come  to  be  known 
in  history  as  the  Sumner  doctrine.  Says  counsel,  quoting 
Sumner,  is  there  any  question  here  but  '^  Is  the  man  guilty  ? '' 
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Yes,  there  is  another  question.  The  question  is.  Has  he  been 
accused  of  that  of  which  the  Assembly  had  lawful  power  to 
accuse  him? 

Mr.  Sumner  may  or  may  not  have  been  the  embodiment  of 
New  England  conscience.  Upon  that  I  have  no  local  knowledge^ 
but  Mr.  Justice  Benjamin  Bobbins  Curtis  was  certainly  entitled 
to  speak  with  authority  in  matters  of  law  equally  with  any  senator 
contemporary  with  Mr.  Sumner,  and  it  so  happens,  may  it  please 
the  Court,  that  we  have  been  enabled  to  procure  the  record  in 
the  most  recent  of  all  impeachment  trials,  that  of  Judge  Ardibald, 
and  there  the  same  contention  was  made,  and  it  was  necessary 
again  to  repeat  to  that  body  what  Judge  Curtis  had  said  in  that 
trial  in  defence  of  President  Johnson : 

^^  But  the  argument  does  not  rest  mainly  I  think  upon  the 
provisions  of  the  Constitution  concerning  impeachment.  It 
is  at  any  rate  vastly  strengthened  by  the  prohibitions  of  the 
Constitution : 

'  Congress  shall  pass  no  bill  of  attainder  or  ex  post 
facto  law.  According  to  that  prohibition  of  the  Con- 
stitution, if  every  member  of  this  body  sitting  in  its 
legislative  capacity,  and  every  member  of  the  other 
body  sitting  in  its  legislative  capacity,  should  unite  in 
passing  a  law  to  punish  an  act  after  the  act  was  done, 
that  law  would  be  a  mere  nullity.  Yet  what  is  claimed 
by  the  honorable  managers  in  behalf  of  members  of 
that  body?  As  a  Congress  you  cannot  create  a  law  to 
punish  these  acts  if  no  law  existed  at  the  time  they  were 
done,  but  sitting  here  as  judges,  not  only  after  the  fact, 
but  while  the  case  is  on  trial,  you  may,  individually, 
each  one  of  you  create  a  law  by  himself  to  govern  the 
case.' " 

You  can  convicrt;  upon  anything  that  you  see  fit,  if  you  come  to 
the  conclusion  that  a  particular  individual  is  unfit  to  hold  public 
office. 

Mr.  Judge  Curtis  continued : 

^'According  to  this  assumption  the  same  Constitution  which 
has  made  it  a  bill  of  rights  of  the  American  citizen,  not  only 


TRIAL  OF   WILLIAM   SULZBB  865 

as  against  CongreMy  but  as  against  the  LegiBlatnre  of  every 
state  in  the  Union,  that  no  ex  post  facto  law  shall  be  passed 

—  this  same  Constitution  has  erected  you  into  a  body  and  em- 
powered every  one  of  you  to  say  aut  inveniam  aut  faciam 
viam  —  if  I  cannot  find  the  law  I  will  make  one.  It  has 
clothed  every  one  of  you  with  imperial  power.  It  has 
enabled  you  to  say  sic  volo  sic  jubeo  stat  pro  ratione  voluntis 

—  I  am  a  law  unto  myself  by  which  I  shall  govern  this 
case." 

And  the  learned  former  Chief  Judge  feels  it  necessary,  in 
order  to  sustain  this  impeachment,  to  maintain  a  principle 
never  found  in  any  law  book  extant  that  the  Assembly  can 
impeach  your  Governor  for  anything  that  it  sees  fit.  But,  gentle- 
men, that  is  the  position  into  which  we  felt  they  would  be  driven 
when  we  came  into  this  trial. 

Much  has  been  said  in  commendation  of  my  friend  Koger 
Foster.  His  book  has  been  commended  to  you  so  strongly  that  I 
will  read  to  you  from  page  1483  of  the  record  of  the  impeachment 
of  Mr.  Archbald  a  quotation  from  Mr.  Foster  —  no,  page  89,  I 
will  read  it  from  our  brief.    Mr.  Foster  says : 

"An  officer  should  not  be  impeached  for  an  offense  before 
his  official  term/' 

I  agree  that  he  is  an  authority. 

ITow,  what  is  the  question?  Beduced  to  its  final  analysis,  is 
it  not  this :  "  Shall  the  Constitution  of  this  State,  at  the  request 
of  74  members  of  the  Assembly,  be  amended  so  as  to  read  as 
follows : 

"  The  members  of  the  Assembly  shall  have  the  power  of 
impeachment  not  only  for  wilful  misconduct  in  office  but  also, 
in  its  discretion,  for  any  misoonduct  before  taking  office 
which,  to  the  majority  of  the  members  of  the  Assembly,  shall 
seem  to  establish  unfitness  for  public  office." 

What  is  that)  may  it  please  this  honorable  Court,  but  arbitrary 
power;  and,  if  it  be  an  attempt  to  exercise  power  not  granted, 
what  is  it  but  an  usurpation  of  power?    If  this  Court  has  any 
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functioii  whatever  to  perform,  it  Ib  to  withstand  assault  upon  the 
Constitution  and  prevent  usurpation  of  power. 

The  newspapers  have  been  flooded  with  talk  that  the  Governor 
has  been  usurping  power  and  ought  to  be  impeached  therefor. 
What  shall  be  said  of  79  members  of  the  Assembly  who  have  as- 
sumed a  power  and  usurped  a  power  they  never  had  ? 

May  it  please  the  Court,  the  people  clothed  the  Assembly 
with  a  truly  awful  power  when  they  added  to  the  grant  of  the 
power  of  impeachment  this  provision: 

^^  In  case  of  the  impeachment  of  the  Governor  the  power 
and  duties  of  the  office  shall  devolve  upon  the  Lieutenant 
Governor  for  the  residue  of  the  term  or  until  the  disability 
shall  cease." 

Did  the  people  intend,  may  it  please  this  honorable  Court, 
that  when  no  charge  of  the  violation  of  his  oath  of  office  had  been 
lodged  against  the  Governor,  that  a  mere  accusation  of  some  mis- 
deed in  his  private  past  life  should  have  that  effect  ? 

The  President. —  Suspend  now,  if  you  please,  Mr.  Fox. 

Thereupon  at  6  p.  nu  the  Court  declared  a  recess  until  10  a.  m. 
Wednesday,  September  24,  1918. 


WEDNESDAY,  SEPTEMBEE  24,  1913 

Senate  Chamber 
Albany,  New  Tobk 

Pursuant  to  adjourmnent  the  Court  convened  at  10  o'clock  a.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

The  President —  Now,  Mr.  Fox,  please. 

Mr.  Fool — May  it  please  the  Court:  we  owe  an  expression  of 
obligation  —  and  when  I  say  we,  I  mean,  if  the  Court  will  allow 
me  to  bracket  myself  with  them  for  the  time  being,  I  mean  the 
Court  and  the  counsel  for  the  respondent,  owe  a  debt  of  gratitude 
to  the  former  Chief  Judge  of  the  Court  of  Appeals  for  the  elucida- 
tion of  the  position  taken  by  the  managers  which  you  heard 
from  his  lips  as  the  Court  was  about  to  adjourn ;  and  if  I  may  be 
permitted  to  do  so,  with  no  desire  for  fulsome  flattery,  I  know  it  is 
a  most  fortunate  thing  in  a  great  cause  tried  before  a  great  Court, 
that  the  managers  should  be  represented,  not  merely  by  successful 
advocates  who  might,  in  the  stress  of  forensic  excitement,  be  led 
to  argue  for  positions  which,  perhaps,  in  the  cooler  atmosphere  of 
the  council  chamber  they  would  not  suggest ;  and  when  the  learned 
counsel,  formerly  an  honored  member  of  this  venerable  Court,  had 
finished  his  argument,  it  seemed  to  me  that  perhaps  some  time 
might  be  required  of  me  in  reply  to  point  out  the  logical  conclu- 
sion that  flowed  from  his  argument.  And  therefore  I  say  it  is 
that  when  the  case  was  finally  closed  and  the  learned  former 
Chief  Judge  came  to  say  the  last  word  upon  the  contention,  he 
elucidated  it  in  the  following  language  which  I  had  to  repeat  from 
m^nory  yesterday  afternoon,  but  which  I  now  quote  from  page 
358  of  the  record.  After  speaking  of  the  earlier  Constitu- 
tions of  our  State,  "  then "  said  the  learned  former  Chiel  Judge, 
'^  came  the  year  1846,  when  the  Constitution  was  again  revised. 
This  time  all  the  limitations  as  to  cause  were  stricken  out  There 
were  limitations  before,  less  in  1821  than  in  1777.    But  all  limita- 
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tions  of  every  kind  were  swept  out  of  existence  bj  the  amendment 
of  the  Constitution  in  the  year  1846.  And  when  the  constitu- 
tional oonyention  was  held  in  1904,  there  was  no  change  in  this 
respect  Then,  is  it  not  necessarily  true  that  from  1846  down  to 
this  very  date  the  Assembly  of  this  State  has  been  at  libertf  by  the 
express  command  of  the  Constitution  to  impeach  for  whatever 
cause  it  sees  fit?*' 

May  it  please  the  Court,  that  is  the  proposition  to  which  the 
case  is  finally  reduced.  Now,  I  intend,  with  your  approval,  to 
follow  generally  this  line  of  presentation  today,  as  is  my  duty 
charged  with  the  responsible  function  of  making  the  argument  in 
reply.  I  muBt,  so  far  as  with  my  limited  ability  I  may  be  able  so 
to  do,  at  least,  point  out  some  of  the  weaknesses,  if  I  cannot  abso- 
lutely dispose  of  the  arguments  that  have  been  addressed  to  you  on 
behalf  of  the  managers.  After  that,  I  shall  pray  your  attention 
quite  briefly  to  what  are  the  questions  which  are  involved  here,  and 
I  shall  have  something  to  say,  not  by  way  of  threat,  for  that  would 
indeed  be  as  idle  as  it  would  be  unbecoming,  but  something  in  the 
nature  of  a  very  brief  appeal  to  some  members  of  this  Court,  whose 
right  to  sit  is  unchallenged  now,  but  whose  attitude  toward  the 
case  is  such  that  I  conceive  it  not  only  proper  but  my  solemn 
duty  so  to  do.  After  that  I  shall,  if  it  meets  with  your  approval, 
address  your  attention  quite  briefly  as  to  what  is  involved  in  this 
novel  doctrine  never  heard  before  in  any  court  of  justice  in  this 
State,  never  broached  in  any  constitutional  convention  so  far,  at 
least,  as  the  learning  and  industiy —  and  it  is  difiicult  to  say  which 
excels  the  other — on  the  part  of  the  managers  has  been  able  to 
disclose ;  never  submitted  to  any  English  speaking  people,  having 
the  right  to  make  their  written  constitutions;  never  intimated 
in  any  political  platform  of  any  party.  At  any  rate,  if  ever 
broached,  if  ever  submitted,  if  ever  argued,  never  having  met  with 
the  approval  of  any  legislative  or  judicial  body  within  the  United 
States. 

After  we  shall  have  done  that,  I  shall  then  ask  this  honorable 
Court  to  follow  again  this  same  lead  of  my  distinguished  friend 
whom  I  am  now  following  and  again  apply  to  this  question 
the  same  great  fundamental  principle  which  he  applied  so  success- 
fully, and  which  received  the  sanction  of  the  honorable  Court,  to 
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the  first  question  submitted  to  this  Court,  what  we  lawyers  call 
contemporanea  expositio.  The  l^slatiye  and  judicial  declarations 
given  from  time  to  time,  with  the  approval  of  the  constitution- 
making  powers,  should  in  face  of  their  leaving  the  language  of  the 
Oonstitution  unchanged,  have  the  same  effect  in  regard  to  impeach- 
ments as  they  did  in  regard  to  the  right  to  challenge  any  member 
of  this  honorable  Court 

Before  I  finish  with  what  I  have  to  say  in  regard  to  the 
dosing  argument  in  behalf  of  the  managers,  let  me  read  further, 
not  for  the  purpose  —  although  I  shall  have  to  do  so —  of  mak- 
ing a  correction  of  matter  of  fact  which  in  all  probability  is 
such  as  any  of  .us  may  happen  to  make,  but  to  carry  it  to  its 
proper  condusioiu  Here  are  the  remarks  of  the  learned  counsel : 
^'  In  1846,^'  reading  from  page  359,  ^'  there  was  a  feeling  abroad 
in  this  State  that  there  should  be  an  easier  method  of  getting 
rid  of  unworthy  officials  and  so  they  provided  in  the  very  section 
—  I  will  not  stop  to  read  it —  they  conferred  in  the  very  first  sec- 
tion of  this  article  6  as  a  concurrent  remedy,  the  power  upon  the 
two  houses  of  the  Legislature  by  a  two-thirds  vote  to  remove  from 
office  a  judge  of  the  Court  of  Appeals  or  a  justice  of  the  Supreme 
Court  to  remove  from  office  for  cause,  the  reason  to  be  stated." 

I  venture  to  state  that  it  will  appear  to  you  very  soon  upon 
undoubted  authority  that  the  power  of  removal  thus  granted 
was  considered  to  be,  and  has  been  held  to  be,  a  broader  power 
than  the  power  of  impeachment  The  consequences  are  less 
severa  There  is  the  removal,  but  there  is  no  debarring  from  the 
right  to  hold  public  office.  The  judges  of  this  Court  take  an  oath 
as  judges  of  the  Court  That  does  not  happen  when  there  is  a 
concurrent  resolution,  or  an  investigation  under  this  power,  and  i1 
has  always  been  recognized  that  one  of  the  great  distinctions  has 
been  that  in  regard  to  impeachment  the  Assembly  has  no  power  to 
accuse  an  official  of  this  State  by  way  of  impeachment  for  acts 
done  before  taking  office. 

May  it  please  the  Court,  you  will  remember  that  when  the 
first  of  the  arguments  was  being  made  for  the  managers  on  the 
question  of  the  right  of  the  Assembly  to  convene  itself  and  to  im- 
peach, llie  learned  former  senator  said  that  in  this  very  room 
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the  clerk,  I  think  it  was,  of  the  Senate  had  resigned  and  it  was  in 
the  matter,  so  we  were  told,  of  the  investigation  into  the  conduct 
of  Warren  B.  Hooker,  then,  and  I  believe  still,  a  justice  of  our 
Supreme  Court. 

My  brief  did  not  go  to  print  until  yesterday  morning.  That 
reference  was  useful,  for  I  am  enabled  to  lay  before  this  Court 
an  exact  copy  of  the  recommendation  of  the  judiciary  committee 
of  the  Assembly  made  on  May  1,  1905,  in  the  very  matter  to 
which  your  attention  was  called  by  the  learned  counsel  who  was 
then  arguing  for  the  managers. 

I  quite  agree,  and  those  of  you,  I  think,  before  whom  I 
have  had  the  honor  of  a  hearing,  know  that  I  quite  agree,  that 
cases  are  not  to  be  advanced,  least  of  all  in  a  great  cause,  by  per- 
sonality; and  yet  we  may  well  follow  in  the  lead  of  the  counsel 
to  the  managers  in  claiming  for  judicial  decisions,  or  other  inter- 
pretations, such  weight  as  they  may  justly  receive  from  the  dig- 
nity and  learning  of  those  who  made  the  utterances,  legislative  or 
judicial 

On  page  10  of  my  brief  will  be  found  the  report  of  the  Senate 
judiciary  committee,  to  the  effect  that  said  acts  of  Judge  Hooker 
^^  were  immoral  and  show  a  personal  unfitness  in  him  to  occupy 
the  position  of  justice  of  the  Supreme  Court" 

Paragraph  VI.  "  That  we  are  of  the  opinion  that  the  said  acts 
of  the  said  Warren  B.  Hooker  hereinbefore  set  forth  in  the  sev- 
eral findings  of  fact,  do  not  constitute  cause  for  impeachment,  un- 
der the  provisions  of  section  13,  article  6,  of  the  Constitution  of 
this  State,  and  section  12  of  the  Code  of  Criminal  Procedure  "  — 
and  note,  if  the  Court  please,  the  reference  to  section  12  of  the 
Code  of  Criminal  Procedure — ^^'for  the  reason  that  such  acts 
were  not  committed  in  the  course  of  the  discharge  of  his  official 
duty,  and  do  not  constitute  wilful  and  corrupt  misconduct  in 
office." 

But  that  they  do  constitute  cause  for  removal. 

Let  us  pursue  the  inquiry  a  little  further  and  see  what  was  said 
in  the  report  of  the  judiciary  committee  which  was  adopted,  I 
am  informed,  by  the  Senate.  Annexed  to  the  report  of  the  judici- 
ary committee  of  the  Senate,  which  recommended  the  investigatiim 
of  charges,  and  which  was  adopted     and  concurred  in  by  the 
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eosmnittee,  ifl  the  opinion  of  the  chairman  of  the  committee,  and 
I  maintain,  maj  it  please  the  Court,  with  great  confidence^  that 
fleldom  haye  we  had  in  the  course  of  our  legislative  history  oae 
whoee  experience  has  been  wider,  whose  fidelity  to  his  legislative 
duties  been  higher,  or  who  is  better  qualified  to  speak  in  interpre- 
tation of  the  fundamental  law  of  our  land. 

What  is  the  opinion }  '^  The  language  of  the  section  as  it  came 
into  our  Constitution  in  1821,  was  this,  it  being  section  13  of 
article  1  *'  —  that  is  the  first  correction  which  tie  Court  will 
please  note  as  not  made  by  myself,  but  made  by  the  committee 
and  its  chairman,  in  the  opinion  from  which  I  am  reading.  That 
this  change  did  not  come  in,  as  you  were  informed  —  undoubtedly 
by  oversight — in  1846,  but  had  come  in  in  1821,  and  please 
accept  my  statement  that  I  consider  the  correction  as  being  made 
by  the  gentleman  whose  opinion  I  am  reading,  and  not  by  myself. 

''All  officials  holding  their  offices  during  good  behavior 
may  be  removed  by  joint  resolution  of  the  two  houses  of  the 
L^islature,  if  two-thirds  of  all  the  members  elected  to  the 
Assembly,  and  a  majority  of  all  the  members  elected  to  the 
Senate,  concur  therein. 

''By  section  3  of  article  6  of  that  Constitution,  jus- 
tices of  the  Supreme  Court  held  office  during  good  behavior 
until  60  years  of  age.  There  was  already  in  the  Constitution 
when  this  was  added,  a  provision  for  impeachment,  but  to 
render  a  judge  liable  to  impeachment  (section  33,  Con- 
fltitution  of  1777),  it  was  necessary  to  prove  that  he  had 
been  guilty  of  misconduct  in  his  official  capacity. 

"If  is  manifest,  therefore,  that  in  adopting  this  additional 
provision  in  the  Constitution  of  1821,  it  was  intended  to  pro- 
vide for  some  other  case  than  those  covered  by  the  already 
existing  provisions  for  impeachment. 

"  The  mere  fact  that  another  way  was  provided  is  prima 
facie  evidence  that  it  was  intended  to  lay  a  broader  founda- 
tion for  removal,  for,  if  this  is  not  so,  why  was  this  additional 
method  provided? 

"  If,  in  the  performance  of  his  judicial  duties,  a  judge  had 
outraged  the  laws  of  the  State,  whether  statutory,  or  the 


372  TBIAL   OF   WILLIAM    SULZBB 

principles  of  the  common  law,  he  could  be  already  impeached, 
and  when,  going  further,  another  remedy  was  provided,  it 
must  be  because  the  people  intended  by  this  provision  to  keep 
in  themselves  the  power  of  removal,  even  if  official  miscon- 
duct was  not  shown. 

"  The  very  diflFerence,''  so  continues  the  opinion,  "  in  pro- 
cedure and  in  result  between  a  trial  for  impeachment  and  a 
removal  by  resolution,  indicates  that  it  was  intended  that 
removal  by  resolution  could  be  had  for  less  cause  than  one 
where  impeachment  could  lie. 

^'  In  an  impeachment  proceeding,  the  judges  of  the  Court 
of  Appeals^  presumably  the  most  learned  and  conservative 
members  of  tJie  l^gal  profession  within  the  State,  form  a 
portion  of  the  Court  The  members  of  the  Court,  including 
senators,  take  a  special  oath  as  judges  in  the  Court  of 
Impeachment. 

^^  The  judgment  may  extend  to  disqualification  to  hold  any 
office  in  the  State.  It  is  a  Court  of  Impeachment  and  all  its 
members  are  for  the  time  judges  of  that  Court. 

"  No  such  solemnity  surrounds  renioval  by  resolution. 
There  is  no  additional  oath,  no  court,  no  judgment  of  dis- 
qualification. It  is  a  proceeding  of  the  Legislature  as  such, 
while  impeachment  is  a  proceeding  in  the  most  august  and 
solemn  court  known  to  the  State." 

So  I  think,  may  it  please  the  Court,  that  we  can  write  quod 
erat  demonstrandum  against  the  proposition  with  which  I  started 
out  before  I  read  this  report  So  far  as  it  is  entitled  to  considera- 
tion there  is  a  corollary  from  this  report,  also  of  indubitable  ac- 
curacy ;  if  it  be  corollary,  of  course  it  is  of  indubitable  accuracy. 
That  proposition,  which  I  ask  you  all  to  bear  steadily  in  mind, 
when  we  shall  come  to  lay  before  you  judicial  decisions  in  cases 
of  removal,  is  as  I  have  just  read  to  you,  that  the  removal  could 
be  granted  for  less  cause  than  was  required  to  be  shown  in  im- 
peachment, the  judgment  in  which  might  debar  not  only  the 
respondent  from  office,  but  the  people  from  having  the  benefit  of 
his  public  service  forever,  and  that  beyond  the  reach  of  appeal. 
You  will  also  find  if  you  will  turn  to  the  memorandum  prepared 
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by  my  friend,  Mr.  Elihu  Eoot,  jr.,  at  my  request,  and  from 
which  I  think  it  not  unseemly  to  say  I  think  you  wiU  receive,  as 
certainly  we  have  received,  very  great  assistance;  there  is  cited 
the  ease  of  Gonant  v.  Grogan. 

There  was  a  decision  by  a  general  term,  the  weight  of  whose 
judgment  is  certainly  not  weakened  by  the  fact  that  it  received  the 
approval  of  one  whom  thereafter  the  people  elected  to  the  high 
position  of  chief  judge  of  our  highest  court,  and  it  is  with  great 
confidence,  therefore,  that  I  read  you  very  briefly  what  I  am  about 
to  read  as  a  preliminary  to  other  decisions  on  the  same  subject 
In  that  case  it  was  said : 

"  The  court  should  never  remove  a  public  officer  for  acts 
done  prior  to  his  present  term  of  office.  To  do  otherwise 
woidd  be  to  deprive  the  people  of  their  right  to  elect  their 
officers," 

And  there  are  others.     I  will  not  take  the  time  to  read  them. 

May  it  please  the  Court,  with  those  two  utterances,  each  in 
accord  with  the  law  and  made,  the  latter  in  1887,  and  the  former 
in  1905,  it  is  certainly  no  breach  of  decorum  to  say  tempera 
mutantur  nos  et  mutamur  in  illis. 

May  it  please  the  Court,  let  me  call  your  attention  to  that  line 
of  argument  which  I  said  I  thought  it  incumbent  upon  me  to 
take  up.  That  is  all  that  it  seems  necessary  to  say,  and  I  do 
not  say  that  in  any  spirit  of  boasting,  all  I  say  is  that  the  limits 
of  time  make  it  impossible  for  me  to  say  more  in  regard 
to  the  arguments  advanced  by  the  learned  counsel  who  last  pre- 
ceded me.  But  I  desire  to  call  your  attention  to  page  39  of  the 
brief  submitted,  or  argued,  or  read  to  you  by  the  learned  former 
senator.    I  do  not  have  it  here. 

The  President —  To  whom  do  you  refer  ? 

Mr.  Fox. —  Mr.  Brackett  read  the  brief.  I  do  not  know  that 
it  is  his  brief ;  that  is  the  reason  I  corrected  myself.  I  say,  read 
by  him  and  signed  by  all  the  counsel  for  the  managers. 

There  is  almost  always  in  an  argument  that  comes  to  an 
erroneous  conclusion,  a  fallacy,  and  I  think  it  lies  in  the  state- 
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ment  that  we  find  here.  You  notice  I  say  ^^  I  think."  It  always  is 
difficult;  of  course,  for  an  advocate  to  be  sure  that  he  does  justice 
to  arguments  on  the  other  side,  but  I  have  no  intention  of  under- 
stating it 

Beginning  at  the  bottom  of  page  38,  ^'  By  this  corrupt  practices 
legislation,"  reads  the  brief,  '^  the  position  of  a  candidate  is  l^aUy 
indissolubly  linked  with  that  official  It  is  as  much  required  that 
he  shall  make  the  statement  of  the  amounts  received  bj  him  and 
the  expenditures,  as  it  is  required  that  he  shall  take  the  official  oath 
as  Governor  when  inaugurated.  The  one  cannot  be  separated 
from  the  other.    And  one  is  as  positive  a  direction  as  the  other." 

And  in  some  way  in  the  brief  it  is  said  here  —  Judge  Herrick 
called  my  attention  to  it  —  that  it  is  essential  for  him  to  make 
the  affidavit  in  order  to  enter  upon  the  office.  There  was  an 
act  which  passed  which  disqualified  a  man  from  office  in  case  of 
a  false  statement  in  such  an  affidavit  That  was  held  to  be  con- 
trary to  the  expressed  policy  of  the  State  in  the  Constitution,  and 
of  ccurse  it  is  not  true.  When  I  say  it  is  not  true,  all  understand 
that  I  am  speaking  legally  only,  with  no  desire  of  saying  that 
anybody  stated  anything  that  was  not  true  as  a  matter  of  fact 
The  affidavit  is  not  made  by  a  successful  candidate,  or  by  the  affi- 
ant as  a  successful  candidate.  In  the  recent  election  there  were 
three  candidates  for  the  position  of  Governor.  All  presumably 
filled  affidavits.  Suppose  they  were  aU  false.  We  could  not  im- 
peach the  two  defeated  candidates,  for  tiiey  did  not  take  office.  And 
you  will  see  in  another  part  of  my  argument,  which  I  shall  come 
to  veiy  soon,  that  if  it  is  now  held  that  you  can  impose  a  for- 
feiture or  penalty  upon  the  successful  candidate^  you  are  im- 
posing a  penalty  or  forfeiture  not  authorized  by  law,  and  you  are 
punishing  one  of  the  three  in  a  way  that  the  others  could  not  be 
punished,  although  the  cases  were  exactly  the  same. 

I  shall  call  your  attention  very  briefly  to  the  rule  in  England. 
I  had  said  —  and  you  will  pardon  me  for  repeating  it  when 
I  was  closing  yesterday  afternoon,  that  the  Assembly  was 
practically  asking  you  to  amend  the  Constitution  of  this  State. 
Now,  what  is  the  situation  today!  What  is  our  law?  Can 
it  not  all  be  said,  very  briefly?  All  citizens^  or  all  private 
citizens,  are  liable  to  indictment,  and  on  conviction  to  punishment, 
and  surviving  punishment  is  the  right  to  ask,  at  any  rate,  for 
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executive  clemency!  Notwithstanding,  and  if  he  be  a  public 
oflScer,  the  offender  is  liable  to  impeachment  for  wilful  misconduct 
in  office  if  convicted.  He  is  debarred  from  ever  holding  anj  office 
again,  and  notwithstanding  conviction  in  impeachment  proceed- 
ings, he  remains  liable  to  indictment  and  conviction  by  a  jury. 
Thufl,  on  the  one  hand  is  it  not  true  that  the  people  preserve  the 
right  to  punish  any  offender  notwithstanding  his  election  to  office, 
and  on  the  other  hand,  I  b^  to  inquire  why  should  election  to  office 
itself  operate  to  impose  upon  the  man  who  takes  the  oath  of  office  a 
penalty  which  the  law  did  not  affix  when  the  act  alleged  against 
him,  and  committed  in  private  life,  was  done?  Either  all 
private  citizens  are  liable  to  impeachment,  or  none  are  liable  to 
impeachment  Originally,  in  England,  and  it  may  still  be  true 
there  theoretically,  a  private  citizen  was  liable  to  impeachment. 
Here,  however,  that  has  not  been  the  law.  My  attention  is  called 
to  the  fact  that  in  the  book  of  Mr.  Foster  on  the  Oonstitutian  (vol. 
h  pc^  588),  which  received  justly  such  unstinted  praise  from 
those  who  recited  it  first  in  this  argument,  it  is  said: 

''An  examination  of  the  English  precedents  will  show  that, 
although  private  citizens  as  well  as  public  officers  have  been 
impeached,  no  article  has  been  presented  or  sustained  which 
did  not  charge  either  misconduct  in  office  or  some  offense 
which  was  injurious  to  the  welfare  of  the  state  at  large." 

And  forty-eight  cases  are  cited.  ITote,  more  than  those,  there 
axe  appended  to  the  learned  brief  filed  here  by  the  managers,  I 
should  think  more  than  forty-eight  cases,  and  not  one  of  them 
proceeded  upon  an  allegation  and  convfction  of  an  offense  done 
by  the  public  officer  before  he  took  public  office.  Those  were  all 
cases  before  Congress  or  in  some  state  of  the  Union.  I  beg  your 
indulgence  to  read  to  you.  I  am  not  in  the  habit,  gentlemen, 
when  I  am  arguing  before  that  branch  of  this  Court  which  sits 
immediately  in  front,  of  reading  opinions,  but  we  are  progressing 
with  such  celerity  in  the  matter  of  rendering  decisions,  that  per- 
haps it  is  incumbent  upon  me  to  impress  upon  your  mind,  as  I 
go  along,  what  there  is  in  the  way  of  decision,  in  order  that  you 
may  have  it  at  hand  if  you  should  be  called  upon  to  render  a 
judgment  more  speedily  than  is  customary  in  the  ordinary  tri- 
bunals of  justice. 
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Story  Bays : 

"  In  such  a  government "  that  is,  a  republican  govemment^ 
^^  all  the  citizens  are  equal  and  ought  to  have  the  same  security 
of  a  trial  by  jury  for  all  crimes  and  offenses  laid  to  their 
charge,  when  not  holding  any  official  character.  To  sub- 
ject them  to  impeachment  would  not  only  be  extremely  op- 
pressive and  expensive,  but  would  endanger  their  lives  and 
liberties  by  exposing  them  against  their  wills  to  persecution 
for  their  conduct  in  exercising  their  political  rights  and 
privileges.  Dear  as  the  trial  by  jury  justly  is  in  civil  cases, 
its  value  as  a  protection  against  the  resentment  and  violence 
of  rulers  and  factions  in  criminal  prosecutions  makes  it  inesti- 
mabla  It  is  there  and  there  only  that  a  citizen  in  the  sym- 
pathy, impartiality,  the  intelligence,  and  the  incorruptible 
integrity  of  his  fellow  citizens,  impanelled  to  try  the  accusa- 
tion, m&y  indulge  a  well-founded  confidence  and  sustain  and 
cheer  him.  If  he  choose  to  accept  office,  he  would  voluntarily 
incur  all  the  additional  responsibility  growing  out  of  it." 

In  the  trial  of  Judge  Chase,  which  took  place  in  1804  —  I 
think  the  earliest  of  the  impeachment  trials  in  this  country  — 
Luther  Martin  of  counsel,  who  had  himself  been  a  member  of  the 
constitutiooial  convention,  said: 

^^  Is  the  House  of  Eepresentatives  to  constitute  a  grand 
jury  to  receive  information  of  a  criminal  nature  against  all 
the  citizens  and  thereby  deprive  them  of  a  trial  by  jury? 
Public  officers  when  they  accept  their  offices,  accept  them  on 
these  terms,  and  as  far  as  relates  to  the  tenure  of  office  and 
relinquishing  that  privilege,  they  therefore  cannot  complain." 

May  it  please  the  Court,  a  defendant  has  a  voice  in  the  selec- 
tion of  the  jury  that  is  to  try  him.  A  unanimous  judgment  ii 
required  to  establish  his  guilt  and  from  the  judgment  of  convic- 
tion he  has  a  right  to  appeal  to  executive  clemency,  and  if  execu- 
tive clemency  be  granted,  he  is  restored  to  all  his  political  and 
civil  rights  without  abridgement 
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I  ask  jou  tliis  question,  preceded  by  a  brief  statement  of  facts: 

On  the  81st  day  of  December,  1912,  William  Sulzer  was  in 

possession  of  these  inestimable  rights.     If  he  has  lost  them  or 

any  one  of  them,  when  and  how  did  it  happen?      It  must  have 

happened  on  January  1,  1913.     It  must  have  happened  solely 

because  on  that  date  he  took  the  oath  of  office  and  entered  upon 

the  discharge  of  the  duties  thereof.    No  other  act  subsequent  to 

the  commission  of  the  alleged  offense  is  set  forth  in  either  one  of 

these  three  articles.    How  comes  it,  may  it  please  the  Court,  that 

this  respondent  is  to  be  deprived  of  his  constitutional  rights  in  the 

absence  of  any  allegation  of  the  doing  of  any  act  subsequent  to 

that  on  the  doing  of  which  his  constitutional  rights  accrued,  ex- 
cept a  lawful  one? 

I^ay,  more.  Assuming  that  these  acts  constitute  perjury,  the 
law  affixed  to  the  commission  of  that  act  certain  pains  and  penal- 
ties when  it  was  done,  and  no  other. 

How  comes  it  that  the  Assembly  of  this  State  has  power  through 
an  accusation  of  this  kind  to  bring  the  respondent  before  this  hon- 
orable Court,  having  the  right,  as  it  has,  to  subject  him  to  another 
penalty  and  forfeiture  than  that  to  which  he  was  subject  when  the 
alleged  act  was  done  ? 

There  were  three  candidates  for  office.  Suppose,  as  I  suggested 
a  moment  ago,  that  each  one  of  these  gentlemen  (each  one  will 
pardon  me  for  making  the  assumption)  made  a  false  affidavit  in 
regard  to  his  expenditures  or  receipts,  whichever  it  may  be.  No 
one  of  them  does  any  act  that  meets  with  the  condemnation  of 
any  law  of  this  State,  but  one  of  the  three  gets  more  votes  than 
either  of  the  others^  so  you  impose  upon  him  the  disqualification 
for  that  which  one  of  oar  courts  has  described  as  the  highest  privi- 
lege of  a  citizen  in  a  republic,  to  hold  office  under  the  favorable 
suffrages  of  his  fellow  citizens.  Nay,  more.  You  go  further,  may 
it  please  this  honorable  Court  —  or  this  Assembly  jurgues  you  may 
go  further — and  deprive  the  people  of  the  right  forever,  though 
they  might  aU  be  knocking  at  your  doors  and  demanding  it,  of  the 
right  to  continue  to  have,  or  at  some  future  time  to  have,  by  re- 
calling him  again  to  office,  the  service  of  the  man  who  received 
more  votes  than  either  of  the  other  two,  and  whose  acts  differed  in 
no  way  whatever  from  those  of  either  of  the  other  two. 
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Is  any  authority  suggested  ?  Is  any  public  neoeasity  suggested  ? 
It  has  been  argued  here  that  the  very  close  connection  between 
this  affidavit  and  the  taking  of  office  has  something  to  do  with 
the  fundamental  principles  involved  here.  Well,  of  course  it  has 
not  The  two  learned  gentlemen  who  followed  the  first  speaker 
were  quite  right  The  legal  conclusion,  as  I  said  in  starting, 
is  that  any  act  or  else  no  act  prior  to  taking  office  is  the 
thing  to  which  we  must  look.  In  the  case  of  People  ex 
rel.  Bush  v.  Thornton,  decided  in  November,  1881,  the  opinion 
being  by  the  very  learned  Justice  Bockes,  the  facts  are  stated 
as  follows.  The  relator  and  tibe  defendant  were  rival  candidates 
for  the  office  of  county  judge  of  Sullivan  county  at  the  general 
election  in  November,  1878.  They  were  the  only  candidates 
in  nomination  and  voted  for  at  that  election  save  as  there  were  a 
few  votes  for  that  offiice  returned,  scattering,  and  not  necessary  to 
be  here  noticed.  The  successful  candidate  published  a  notice  or 
promise :  "  I  hereby  repeat  that  if  elected  to  the  office  of  county 
judge  I  will  pledge  myself  to  take  only  $1,200  for  my  services, 
but  I  will  pay  out  of  my  own  pocket  for  the  coal  necessary  to  heat 
my  law  office,  but  I  will  pay  for  all  stationery  and  letter  heads 
and  will  see  that  those  persons  needing  blanks  shall  pay  for  them 
themselves."  Now,  the  learned  court  held,  and  of  course  it  was 
plain  as  it  could  be,  that  this  offer  was  contrary  to  law ;  and  it  was 
asked  to  remove  from  office  the  person  who  had  been  guilty  of  that 
offense.    The  learned  court  said : 

'^  The  offer  of  a  bribe  to  an  elector  is  unquestionably  a 
grave  offense,  and  is  punishable  as  such,  but  it  is  punishable 
only  in  the  manner  and  to  the  extent  prescribed  by  the  Con- 
stitution and  laws.  Section  2  of  article  2  of  our  State  Con- 
stitution excludes  from  the  right  of  suffrage  every  person 
who  shall  even  accept  or  offer  a  bribe  for  the  giving  or  with- 
holding of  a  vote  at  any  election.  And  by  statute  bribery  of 
an  elector  as  well  as  the  offer  to  him  of  a  bribe,  having  in 
view  the  influencing  of  his  vote,  is  made  a  misdemeanor  pun- 
ishable by  fine  and  imprisonment.  Such  are  the  penalties 
prescribed  by  the  Constitution  and  laws  of  our  State  against 
those  offenders.  But  they  are  not  declared  to  be  also  inelig- 
ible  to   office,   or   to   be   disqualified  from  holding   office. 
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Now,  it  is  a  canon  of  construction  applicable  alike  to 
constitutions  and  laws  relating  to  criminal  or  quasi 
criminal  matters,  that  when  either  defines  an  offense  and 
imposes  a  penalty  therefor,  the  specification  of  such  penalty 
is  an  implied  prohibition  against  aU  additional  punishments 
and  forfeitures.  In  The  State  v.  Pritchard  (36  K  J.  101, 
105),  it  was  insisted  that  inasmuch  as  the  law  prohibited  a 
convict  from  being  a  witness  in  a  judicial  proceeding,  and  in 
consequence  thereof  the  Constitution  deprived  him  of  the 
right  of  suffrage,  as  a  necessary  result  there  was  a  depriva- 
tion also  of  the  prerogative  to  hold  office.  Eeasley,  Ch.,  J., 
answered  that  this  was  a  manifest  non  sequitur.  The  learned 
judge  added  ^  Because  as  a  punishment  the  law  has  denounced 
the  loss  of  two  of  the  rights  of  citizenship  it  does  not  follow 
that  a  third  right  is  to  be  withheld  from  the  delinquent'  And, 
further,  he  says :  '  Indeed  the  reverse  result  is  the  reason- 
able deduction,  because  it  is  clear  on  common  principles  that 
no  penalty  for  crimes  but  that  which  is  expressly  prescribed 
can  be  executed.  The  fact  that  several  penal  consequences  are 
annexed  by  statute  to  the  commission  of  a  breach  of  the  law 
cannot  warrant  the  aggravation  by  the  judicial  hand  of  the 
punishment  prescribed.' 

'^  It  was  further  held^  at  Special  Term,  that  the  defend- 
ant was  not  eligible  to  the  office  to  which  he  was  elected  by 
the  electors  of  the  county,  because  he  could  not  truthfully 
take  the  oath  of  office;  that  because  he  could  not  truthfully 
take  the  oath  of  office  he  was  in  no  better  position  to  retain  the 
office  and  discharge  its  duties  than  if  he  had  neglected  to  take 
the  oath.  This  ruling  we  deem  to  be  unsound.  Where,  in 
the  Constitution  or  the  laws  of  this  State,  is  it  declared  that 
false  swearing  in  taking  the  oath  of  office  disqualifies  a  per- 
son from  holding  the  office  to  which  he  was  elected  ?  We  are 
not  cited  to  any  such  constitutional  or  statutory  provision, 
nor  are  we  aware  of  any.  Such  false  swearing  may  be  per- 
jury, but  the  crime  of  perjury  has  certain  pains  and  penal- 
ties attached  to  it  by  law.  Can  the  court  add  to  them  any 
others  not  declared  either  by  the  Constitution  or  laws  ?  This 
question  is  answered  by  our  conclusion  on  the  subject  last 
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above  considered.  As  has  been  already  stated,  it  does  not  lie 
with  the  court  to  enhance  the  pains^  penalties  and  forfeitures 
provided  by  law  for  the  punishment  of  crime ;  nor  can  it  add 
any  disability  to  these  pains  and  penalties  not  expressly  de- 
clared by  the  Constitution  or  laws. 

^'  Disability  to  hold  office  would  follow  indictment  and 
conviction  of  perjury,  as  the  statute  declares  that  an  office 
shall  become  vacant  in  case  the  incumbent  shall  be  convicted 
of  an  inf  amouA  crime. 

'^  The  law  requires  that  a  person  elected  to  office  shall  t-ake 
and  subscribe  the  requisite  oath  of  office,  and  that  if  he  shall 
omit  so  to  do  within  the  prescribed  period  the  office  shall  be- 
come vacant.  But  it  does  not  further  declare  that  the  office 
shall  also  be  deemed  vacant  if  the  officers  shall  not  swear  to 
the  truth  in  taking  such  oath,  or  that  he  shall  in  that  case 
be  disqualified  from  holding  the  office.  The  law  denounces 
against  the  offender  certain  pains,  penalties,  forfeitures  and 
disabilities,  and  these,  and  none  other,  the  court  may  inflict 
and  impose." 

I  will  not  read  more.  But  there  are  other  cases  cited  here  in 
which  the  question  of  bribes  is  taken  up.  The  oldest  one  is  Com- 
monwealth V.  Barry  in  the  third  Kentucky  reports.  This  was  a 
proceeding  to  remove  Barry,  a  clerk  of  the  court,  under  a  certain 
article  of  the  Constitution  of  Kentucky  which  provides  for  clerks, 
and  that  they  shall  be  removable.  The  court  said  "  We  could  never 
think  of  putting  an  officer  to  the  trouble  and  expense  of  defending 
himself  upon  a  charge  while  we  are  satisfied  by  the  proof  that  it 
would  not  be  a  sufficient  case  to  remove  him  from  office.  We  are  of 
opinion  that  proceedings  under  this  section  of  the  Constitution 
mu0t  be  confined  to  misconduct  in  office/'  You  will  see,  may  it 
please  the  Court,  running  all  through  the  decisions,  that  in  these 
removal  cases  they  assimilate  the  impeachment  proceedings  to  a 
certain  extent  to  criminal  cases.  The  Constitution  provides  that 
laws  shall  be  made  to  exclude  from  office  and  from  suffrage  those 
who  shall  thereafter  be  convicted  of  bribery,  perjury,  forgery  and 
other  high  crimes  and  misdemeanors.  Aa  far  as  the  Legislature 
has  acted  or  may  act  under  this  latter  section  of  the  Constitution, 
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it  would  require  a  cofnyiction  under  a  regular  prosecution  for  the 
crime  charged  and  the  production  of  the  record  of  conviction 
before  this  Oonrt  would  take  up  the  subject.  To  determine  that 
tfaia  Court  could  for  every  misconduct  in  private  life  committed  by 
a  clerk  remove  him  from  office  would  be  putting  every  clerk  in  the 
arbitrary  power  of  the  Court  and  might  be  exercised  to  the  worst 
of  purposes^  just  as  it  would  put  every  officer  in  the  arbitrary 
power  of  the  Assembly. 

I  remember  now  that  Mr.  Tilden  was  quoted*  Did  anyone  ever 
see  anything  from  the  pen  of  Mr.  Tilden  that  the  past  life  of  a 
successful  candidate  for  the  presidency  would  be  ground  for  im- 
peachment ?  Let  us  then  as  a  result  of  the  most  fanciful  imagi- 
nation apply  this  doctrine,  let  ua  suppose  if  such  a  thing  could 
be  possible  —  of  course  it  could  not  be —  that  a  President  of 
the  United  States  who  was  carrying  out  in  a  forceful  and  aggres* 
sive  manner  very  distinct  policies  entrusted  to  his  charge  and  in 
which  a  majority  of  his  fellow  citizens  believe,  should  turn  out 
after  taking  office  to  have  developed  before  taking  office  a 
habit  of  making  statements  in  regard  to  facts  which  were  not  en- 
tirely in  accord  with  the  truth ;  had  perhaps  developed  what  might 
be  called  an  habitual  disregard  of  the  truth,  and  had  also  developed 
a  habit  of  charging  people  who  differed  with  him  with  not  telling 
the  truth,  would  anybody  suppose  you  could  impeach  him  for  any- 
thing of  that  kind,  and  yet  my  learned  friend  says  a  disregard 
of  the  truth  is  one  of  any  causes  for  which  a  public  officer  may  be 
impeached.  But  there  are  other  cases  in  r^ard  to  this  subject  of 
bribery.  There  is  one  in  Pennsylvania  where  precisely  the 
same  doctrine  is  held,  Commonwealth  v.  Shafter,  in  the 
3d  of  Watts  &  Sargeant,  338.  So  that  we  must  not  forget  in  times 
of  political  ezcitement  when  some  of  us  are  driven  by  a  desire 
to  put  out  of  office  some  person  who  has  become  unpopular,  that  we 
may  be  depriving  him  of  the  rights  guaranteed  to  him  by  the  Con- 
stitution. Let  me  ask  you  this  question,  may  it  please  the  Court. 
This  is  September,  1913.  This  respondent  has  not  been  in  office  a 
year.  Suppose  these  articles  had  been  dismissed  because  of  lack 
of  jurisdiction,  or  suppose  for  some  reason  or  some  defect  they 
had  never  come  before  you  and  this  respondent  had  given  this  State 
for  the  following  twelve  months  an  administration  exceUing  that 
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which  had  ever  been  given  by  any  Governor.  Is  it  poflsible  that 
in  the  face  of  good  conduct  in  office  he  could  be  called  here  to 
answer  the  charges  that  are  made  today  f  But  if  they  are  made  to- 
day, why  would  they  not  be  good  at  the  last  end  of  his  term?  Would 
a  plea  of  faithful  and  effective  service  be  demurrable  ?  If  so,  what 
did  Story  mean  when  he  said  that  impeachments  were  of  vast  im- 
portance both  as  a  check  to  crime  and  an  incentive  of  virtue, 
meaning,  of  course,  public  virtue.  If  there  be  no  official  mis- 
conduct alleged,  if  there  be  no  suggestion  of  a  violation 
of  the  oath  of  office,  if  there  be  no  instance  of  what  Madison  pre- 
ferred to  call  maladministration,  where  did  the  Assembly  of  this 
State  gain  its  jurisdiction  to  charge  the  Governor  of  the  State  in 
these  articles  and  bring  him  before  this  honorable  Court  asking 
for  his  removal  and  debarment  forever  from  public  service? 
Let  me  read  you  from  the  record  in  the  Archbald  case,  page  1474, 
a  very  few  words,  and  I  read  you  from  the  78th  number  of  the 
Federalist,  the  bottom  of  page  1474  of  that  record: 

^^  The  standard  of  good  behavior,  says  Hamilton,  is  one  of 
the  most  valuable  of  the  modem  improvements  in  the  prac- 
tice of  governments.  In  a  monarchy  it  is  an  excellent  barrier 
to  the  despotism  of  princes.  In  a  republic  it  is  no  less  an 
excellent  barrier  to  the  encouragement  of  oppressions  of  the 
representative  body,  and  it  is  the  best  expedient  which  can  be 
devised  in  any  government  to  secure  the  steady,  upright  and 
impartial  administration  of  the  laws." 

If,  may  it  please  the  Court,  we  have  no  lamp  by  which  our  feet 
are  guided  but  the  lamp  of  experience,  and  if  we  can  judge  of 
the  future  only  by  what  we  know  of  the  past,  experience  in  this 
State  has  shown  to  our  people  that  political  leaders  of  political 
organizations  once  gained  power  not  only  to  loot  the  treasury  of 
our  metropolis,  but  to  invade  our  courts  of  justice  and  write  their 
decrees. 

May  not  the  time  yet  come  when  some  political  leader  may 
acquire  such  ascendency,  may  be  filled  with  such  unmitigated 
rancor  that  he  will  be  able  not  only  to  control  a  majority  of  the 
Assembly,  but  in  some  future  Senate,  may  find  complaisant  sena- 
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ton  in  numbers  sufficient  to  write  his  decrees  if  we  depart  one  jot 
from  the  fundamental  doctrine  that  where  there  is  no  official  mis- 
conduct alleged,  the  Assembly  has  no  jurisdiction  f 

Lei  me  read  to  jou  from  page  489  of  the  Aichbald  record.  I  read 
from  Tucker  on  the  Constitution^  quoted,  if  the  Court  please, 
from  the  brief  of  the  managers  in  that  casa  Lest  I  forget,  let  me 
say  in  passing  that  in  the  Archbald  case  the  question  was  presented 
whether  a  judge  of  the  Commerce  Court  could  be  impeached 
because  of  acts  done  by  him  as  a  district  judge.  "No  one  suggested 
for  a  moment  that  he  could  be  unpeached  for  acts  done  before  he 
became  judge  at  all,  and  what  wrote  the  managers  even  of  that 
modified  claim  ?  That  was  a  far  less  dangerous  claim  than  that 
which  is  the  logical  result  of  the  position  here  that  the  Assembly 
in  its  discretion  may  impeach  for  any  act  committed  at  any  time, 
the  managers  wrote: 

'^  This  proceeding  seems  to  be  unique  in  the  annals  of  im- 
peachment under  our  Constitution." 

And  they  put  in  their  brief  the  word  '^  maladministration '' 
which  Mr.  Mason  (I  think  Mason  is  a  misprint  for  Madison,  but' 
that  is  a  small  matter)  originally  proposed  and  which  he  displaced 
because  of  its  vagueness  for  the  words  ''  other  high  crimes  and 
misdemeanors  was  intended  to  embrace  all  official  delinquency  or 
maladministration  by  an  officer  of  the  government  where  it  was 
criminal,  that  is,  where  the  act  was  done  with  wilful  purpose  to 
violate  a  public  duly." 

And,  in  another  place:  ^^  It  must  be  criminal  misbehavior  and 
in  purposed  defiance  of  official  duty." 

Now,  of  course,  there  is  no  question  here  but  what  when  you  get 
a  case  of  defiance  of  public  duty  it  is  impeachable^  even  though 
it  may  not  amount  to  a  violation  of  the  Penal  Code.  Every  act 
which  has  ever  been  made  the  basis  of  any  impeachment  was  com- 
mitted while  the  person  impeached  was  in  the  possession  of  some 
office,  either  in  a  former  term,  or  in  some  other  office  which' was 
held  to  be  immediately  connected;  and  yet,  may  it  please  this 
Court,  if  it  were  a  novel  proposition,  I  could  show  to  you  here,  I 
have  the  cases  here,  that  the  weight  of  authority  is  fairly  against, 
and  if  not  against  it  raises  a  great  doubt  on  the  proposition 
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whether  an  officer  in  one  term  may  legitimately  be  impeached  for 
offenses  committed  in  a  preceding  term. 

I  now  come  to  the  proposition  which  can  be  fairly  stated,  I 
think,  in  this  language: 

^'  It  was  maladministration,  or  the  neglect  of  official  duty 
amounting  to  wilful  misconduct  in  office  over  which  the  jurisdic- 
tion was  understood  to  extend  in  the  impeachment  of  Bloimt," 
quoted  in  the  impeachment  of  Archbald  at  page  87.  The  man- 
agers said  that  it  was  a  known  thing,  having  a  previous  definite 
existence. 

That  being  so,  how  does  it  happen  that  they  who  come  here 
asking  this  Court  to  inflict  this  awful  punishment  upon  this  re- 
spondent, and  to  assert  its  right  to  deprive  the  State  of  the  service 
of  anybody  against  whom  such  judgment  may  be  rendered,  have 
not  furnished  any  authority  or  statement  from  any  textbook  or 
decision  that  the  power  exists  ?  And  I  repeat,  we  are  not  here  in 
the  interest  of  William  Sulzer  on  this  question.  We  have  not  got 
down  to  the  personal  question  yet,  may  it  please  this  Court  We 
are  here  resisting  what  Hamilton  calls  ^'the  oppression  of  the 
representative  body."  We  are  here  denouncing  the  usurpation  of 
power  exercised  by  seventy-nine  members  of  the  Assembly  and  if 
you  do  not  stop  it  here,  who  can  tell  what  may  happen  next,  or 
what  may  he  the  next  claim  of  power  in  some  future  time  of  poli- 
tical excitement,  when  a  hostile  majority  may  be  in  command  of 
the  lower  house,  and  possibly  in  command  of  this  Court  ? 

I  beg  to  call  the  attention  of  the  Court  to  the  very  great  decision 
of  Lord  Camden  in  the  very  celebrated  case  of  Entick  v.  Carring- 
ton.  And  let  me  say  in  passing,  may  it  please  your  Honors,  that 
I  heard  only  yesterday  in  this  great  court  room  the  use  of  the 
word  "technicality"  disavowed  by  one  of  my  honorable  and 
learned  friends,  but  inserted  into  the  case  by  my  other  equally 
learned  and  honorable  friend.  It  is  new  doctrine  in  the  United 
States  that  resistance  to  usurpation  is  a  technicality.  If  re- 
sistance to  usurpation  be  a  technicality,  then  the  whole  progress 
of  English  speaking  people  from  arbitrary  government,  to  a  gov- 
ernment by  constitutional  limitations,  has  been  one  unbroken 
series  of  triumphant  technicalities. 
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Let  MB  oome  back  to  Lord  Camden.  In  that  case,  may  it 
please  your  Honors,  the  question  was  the  right  of  one  of  the 
secretaries  of  state  to  issue  warrants  for  the  seizure  of  the  private 
papers  of  private  citizens,  in  order  to  suppress  seditious  libels. 
It  was  argued  that  the  power  was  necessary  to  the  state.  This  is 
the  kind  of  argument  that  you  always  find  back  of  the  attempt  to 
exercise  tyrannical  power. 

Now,  I  say,  it  is  always  the  argument  made  for  the  exercise  of 
tyrannical  power,  that  it  is  necessary  because  of  some  political 
exigency.  What  is  the  political  exigency  in  the  State  of  New 
York,  if  there  be  any  ?  And  we  all  know.  What  is  the  need  of 
these  three  articles?  They  have  five  other  articles  here,  may 
it  please  the  Court,  against  which  no  complaint  is  made,  for 
alleged  misconduct  in  office  that  can  be  made  and  disposed  of  with- 
out much  trouble.  Why  are  you  asked  to  give  this  Assembly  this 
power,  if  there  be  no  motive  behind  this  but  that  which  ought  to 
lie  behind  ordinary  impeachment  ? 

What  is  said  here  by  Lord  Camden  t  It  was  admitted,  may  it 
please  the  Court,  in  that  case  that  the  power  had  been  exercised 
without  complaint  Said  Lord  Camden,  in  words  which  ought  to 
be  written  over  every  door  of  every  court,  and  I  would  like  to 
inscribe  them  on  the  heart  of  every  senator  in  this  court  room: 
'^  One  should  naturally  expect  that  the  law  to  warrant  it  should  be 
dear  in  proportion  as  the  power  is  exorbitant  If  it  is  law,  it  will 
be  found  in  our  books.  If  it  is  not  to  be  found  there,  it  is  not 
law."  We  are  not  talking  here  of  police  powers  or  other  matters 
where  there  is  an  expansive  and  expanding  jurisdiction.  We  are 
talking  of  constitutional  questions.  We  are  talking  of  what  it  is 
that  was  meant  What  was  this  ancient  and  definite  thing  which 
the  men  who  founded  this  Constitution  had  in  mind  when  they 
wrote  itt  We  are  talking  of  the  same  kind  of  thing  that  was 
claimed  to  exist,  and  on  the  claim  for  which  Lord  Camden  put  his 
stamp  of  disapproval  There  is  no  escape.  You  must  either  say 
Lord  Camden  was  wrong,  or  you  must  say  he  was  right  It  is  only 
by  following  the  method  of  Lord  Camden  that  we  can  dispose  or 
arrive  at  a  just  and  accurate  conclusion.  What  after  all  are  we 
talking  about  in  this  matter  ?  We  are  talking  about  what  in  the 
end  is  a  question  of  fact    What  as  a  matter  of  fact  has  this  power 
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been  underBtood  to  bet  When  you  find  out  what  it  has  been 
understood  to  be,  then  you  know  what  it  is.  And  by  the  way,  it 
occurs  to  me  in  passing  on  this  subject  of  usurpation  of  power  by 
this  Assembly^  what  shall  be  said  of  an  assembly  that  does  this 
thing?  In  1881  they  united  with  the  Senate  in  passing  the  Act 
of  Oriminal  Procedure.  In  that  act  they  laid  down  the  law. 
They  say  that  they  cannot  amend  the  Constitutioin.  I  quite  agree. 
But  their  interpretation  of  the  Constitutian  is  useful  They 
united  in  an  act  with  the  Senate,  and  said  that  impeachment  shall 
be  only  for  misconduct  in  office.  This  Assembly  is  not  willing  to 
be  bound  even  by  the  law  its  predecessor  wrote  on  our  statute 
books,  and  in  violation,  in  defiance  of  their  public  duly,  with  that 
impatience  of  constitutional  restraint  which  marks  so  many  nowa- 
days, this  Assembly  has  broken  loose,  attempted  to  break  loose  at 
any  rate,  from  the  limitations  which,  as  a  part  of  the  Legislature, 
it  set  upon  itself. 

May  it  please  the  Court>  we  cannot  shut  our  eyes  to  the  fact 
that  in  this  country  today  there  is  a  large  body  of  our  fellow 
citizens  led  by  popular  and  powerful  leaders  whose  very  politr 
ioal  creed  involves  an  impt^tience  of  constitutional  restraint  and 
who  believe  in  rushing  at  once  to  some  desired  end  in  contempt 
of  all  obstacles,  and  in  defiance  of  all  l^al  obstacles.  If  the 
managers  be  right  —  for  this  act  of  the  Assembly  is  but  an  un- 
conscious expression  of  this  so-called  spirit  of  the  times  —  if 
these  managers  who  are  acting  for  this  Assembly  be  right,  then 
should  your  Honors  proceed  to  write  at  once  the  decree  without 
regard  to  law,  which  you  may  think  the  popular  demand  may 
requira 

Judge  Van  Oott  was  quoted  here  yesterday,  and  again  I  have 
to  thank  my  learned  friends  upon  the  other  side,  for  we  have 
gone  to  the  record  of  the  Barnard  case,  and  on  page  164  we  find 
the  argument  of  Mr.  Van  Oott  for  the  managers  as  follows : 

^'I  agree  with  my  learned  friend  that  the  question  is 
before  you  as  a  court,  that  it  is  a  question  of  law,  not  of 
discretion.^' 

No,  may  it  please  your  Honors,  this  is  not  a  power  to  impeach 
at  will ;  this  is  not  a  discretion  to  charge  at  will.    It  is  a  matter 
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of  law,  and  I  was  amazed  to  hear  the  remark  made  which  pracr 
ticallj  intimated.  What  ia  the  use  of  bothering  about  this  thing? 
Any  official  who  is  once  impeached  is  deprived  of  public  useful- 
ness. Now,  may  it  please  your  Honors  —  I  beg  to  say  for  a 
moment  in  closing  —  nothing  has  led  me  here  but  the  convictiooi 
that  this  action  of  the  Assembly  is  nothing  more  or  less  than  an 
attempt  to  induce  the  State  of  New  York  to  trample  under  foot  its 
own  fundamental  law,  in  order  that  a  present  advantage  may  be 
gained  in  the  restriction  and  repression  of  an  individual  unpop- 
ular with  certain  factions  in  the  Stata  If  that  be  so,  then  indeed 
all  the  time  that  we  can  give  to  it  is  not  wasted. 

In  closing,  I  have  again  to  express  the  sense  of  deep  obligation 
under  which  I  find  myself,  and  know  under  which  your  Honors 
find  yourselves,  for  the  contribution  which  has  been  made  to  this 
discussion  by  my  friend  the  former  Honorable  Chief  Judge 
of  our  highest  court.  Our  contention  is,  may  it  please  the  Court, 
and  it  must  be,  of  course,  acceptable  to  you  all,  that  where  you 
have  a  contemporaneous  exposition  by  judicial  and  legislative  acts 
followed  by  a  constitutional  convention,  leaving  the  fundamental 
law  unchanged,  that  is  indubitable  that  that  judicial  and  legis- 
lative interpretation  was  in  accordance  with  the  true  meaning  of 
the  Constitution.  Even  in  private  contracts,  I  need  not  remind 
your  Honors,  the  contemporaneo  expositio  is  of  the  highest  value. 

Said  Lord  Sugden: 

^^  Tell  me  what  the  parties  have  done  under  a  deed,  and 
I  will  tell  you  what  it  means." 

Tell  me  what  the  Legislature,  what  the  judiciary  committee, 
what  the  courts  have  said,  under  a  constitution,  and  let  that  be 
followed  by  a  constitutional  convention,  and  let  the  language  in 
the  new  constitution  be  unchanged,  and  I  will  tell  you  what  the 
constitution  meansw  Was  not  that  the  argument  that  was  pro- 
posed in  opposition  to  the  motion  to  disqualify  certain  of  our 
senators  here?  And  how  grave  that  question  was.  You  all 
understand  that  I  am  not  arguing  against  the  decision  that  was 
made;  the  decision  was  indubitably,  of  course,  correct,  and  yet,  in 
holding  it  there  was  an  apparent  defiance  of  the  great  and  funda- 
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mental  right  that  no  man  should  profit  by  his  own  vote  in  a  ooorL 
And  it  was  also  apparently,  at  first  sights  but  of  course  it  was  not^ 
in  violation  of  the  other  great  principle  that  no  man  should  be 
exposed  to  judgment  before  any  court  where  he  had  not  enjoyed 
the  '^  cold  neutrality  of  an  impartial  judge.'' 

Why  was  it  that  this  Court  felt  itself  bound  to  overrule  the  con- 
tention of  respondent's  counsel  ?  And  here  it  is  that  I  find  myself 
again  under  obligations^  as  I  say,  to  my  learned  friend.  Here  is 
what  the  argument  was.  In  speaking  of  the  doctrine  in  the  Dom 
and  Barnard  cases,  it  was  said  as  follows : 

'^  Now,  when  our  constitutional  conventions  came  to  con- 
sider this  subject,  they  were  aware  of  these  precedents,  but 
did  they  amend  the  Constitution  in  this  respect  ?  Not  at  alL 
In  the  year  1904  our  Constitution  was  revised,  but  the  lan- 
guage of  the  Constitution  on  that  subject  remained  the  same 
as  in  1846." 

For  this  relief  I  thank  you.  The  argument  carried,  justly, 
great  weight  with  all  who  heard  it^  and  those  who  heard  it  ap- 
preciated that  in  some  measure  at  any  rate  it  controlled  the  judg- 
ment of  this  Court  Let  us  now  apply  this  argument  to  the  claim 
that  the  power  of  the  Assembly  to  impeach  was  extended,  im- 
measurably, by  the  Constitutions  of  1846  and  1894.  I  do  not 
know  that  it  has  been  read  to  you  before.  Yes,  my  friend  former 
Justice  Herrick  did  read  to  you  the  report  of  the  committee  of  the 
Assembly  in  1853,  where  that  precise  doctrine  was  set  forth,  that 
an  impeachment  would  not  lie  for  acts  done  before  taking  office. 
The  convention  in  1894  —  adopting  the  language  of  my  learned 
friend  —  had  before  it  all  the  precedents  in  which  it  was  either 
assiimed,  or  held,  that  the  power  to  impeach  was  limited  to  wilful 
misconduct  in  office.  Did  they  amend  the  Constitution  f  Not  at 
all.  The  language  of  the  Constitution  on  that  subject  remained 
the  same  as  in  1846. 

But,  may  it  please  your  Honors,  we  do  not  need  that.  Wbat  is 
the  power  to  impeach?  As  I  stated  before,  it  is  the  power  to 
accuse  for  wilful  misconduct  in  office.  The  men  who  wrote  the 
Constitution  were  seeking  brevity  and  terseness.  They  were 
seeking  the  elimination  of  tautology.    When  you  say  the  power  to 
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impeach  for  wilful  and  corrupt  misconduct  in  office^  jou  are 
guilty  of  tautology.  When  you  aay  the  power  to  impeach  alone, 
you  mean,  and  everybody  knows  that  you  mean,  or  lawyers  do, 
the  power  to  accuse  for  wilful  and  corrupt  misconduct  in  offica 

It  has  come  to  this,  that  the  elimination  of  tautology,  that  a 
triumph  of  terseness,  is  to  be  held  by  this  Court  to  be  the  equiva- 
lent of  a  grant  of  unlimited  power  never  claimed  before,  never 
suggested  in  the  convention  of  1846,  or  the  convention  of  1894, 
never  sustained  by  any  court. 

One  word  and  I  am  through.  In  regard  to  this  doctrine  of 
which  we  are  speaking,  that  it  has  always  had  one  meaning  and 
has  never  been  questioned,  let  me  read  to  you  the  following  sent- 
ence from  the  opinion  of  the  learned  Chief  Judge,  '^  The  correctr 
ness  of  a  legal  principle  like  the  excellence  of  the  character  of  an 
individual  may  be  as  firmly  established  by  its  universal  accept- 
ance and  the  failure  to  question  it  as  by  favorable  decisions 
when  the  subject  is  mooted." 

May  it  please  your  Honors,  I  said  that  I  felt  it  my  duty,  and 
it  is  not  a  pleasant  one,  but  he  is  unfit  to  stand  before  this  Court 
in  defense  of  a  great  constitutional  principle  who  dare  not  say 
it  —  there  are  certain  members  of  this  Court  whose  legal  right 
to  sit  I  do  not  challenge,  I  cannot  challenge,  but  I  appeal  to  each 
one  of  those  four  or  five  members  of  this  Court,  not  only  when 
ihey  come  to  pass  upon  the  guilt  or  innocence  of  this  defendant 
on  the  question  ultimately  to  be  submitted  to  them  on  the  final 
articles  which  are  not  challenged,  but  on  the  questions  of  law,  one 
of  which  is  now  before  them  — 

Mr.  Parker. — I  protest,  if  the  Court  please. 

The  President. — I  think  you  may  proceed. 

Mr.  Parker. —  No  counsel  has  a  right  to  lecture  a  member  of 
the  Court  who  has  a  right  to  sit 

The  President. —  He  has  the  right,  I  think,  if  he  makes  an 
appeal  in  a  proper  and  respectful  manner. 

Mr.  Fox. —  I  was  quite  sure  your  Honor  would  check  me  if 
I  did  not    Make  no  mistake  — 
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The  President. —  Of  course,*  it  must  be  done  in  an  entirely 
respectfid  manner.  I  have  no  doubt  that  counsel  will  do  it  in 
that  manner. 

Mr.  Fox. —  I  thank  the  learned  gentleman  for  his  interruption. 
I  have  no  purpose  to  lecture.  I  certainly  have  no  purpose  to 
threaten,  but  the  Oonstitution  is  in  your  hands.  You  are  the 
majority  of  this  body  and  a  majority  vote  may  determine  any 
question  except  the  question  of  guilt.  Some  of  you  in  the  per- 
formance of  your  public  duty,  subject  to  no  criticism  in  my  mind, 
gentlemen,  or  in  my  heart,  have  expressed  opinions  on  this  sub- 
ject; and  all  that  I  was  proceeding  to  do  when  my  learned  friend 
saw  fit  to  interrupt  me,  was  to  ask  you  to  lo6k  into  your  hearts 
before  you  vote  on  the  question  whether  you  shall  permit  your- 
selves to  approach  the  question  of  the  guilt  or  innocence,  whether 
you  shall  sustain  the  right  of  inquiry  into  these  charges  and 
see  that  in  acting  not  only  on  this  question  but  on  the  questions  of 
fact,  you  are  quite  sure  that  nothing  will  affect  your  judgment, 
that  nothing  that  you  may  feel  on  the  questions  of  fact  will  affect 
your  judgment  on  this  question  of  law. 

I  know,  gentlemen,  we  all  know,  that  we  are  all  human,  and  I 
know  and  you  know  that  this  is  the  greatest  cause  that  has  ever 
been  submitted  to  any  court  in  this  State.  You  are  the  greatest 
court.  See  to  it  that  you  do  not  by  your  vote  write  into  the 
Constitution  of  this  State  something  that  is  not  there,  something 
which,  if  there,  will  vest  the  representative  body  with  a  power  most 
disastrous  in  its  conseiiuenceB  to  our  State,  of  whose  fair  fame 
we  are  all  so  jealous. 

Let  me  put  one  question  to  you.  Suppose  this  trial  were  taking 
place  next  year.  Suppose  this  respondent  had  been  renominated. 
Suppose  the  sittings  of  this  Court  should  extend  beyond  election 
day  and  were  reelected.  If  the  Assembly  had  the  right,  you 
could  then  —  I  do  not  suppose  you  would,  but  your  successors 
might,  being  less  jealous  of  the  Constitution  than  you,  might 
write  a  decree  by  which  you  would  debar  the  millions  in  this  State 
from  enjoying  the  public  service  of  a  man  who  again,  on  my 
hypothesis,  they  might  have  called  to  office.  Are  there  not  in 
such  a  power  the  seeds  of  revolution  t 
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MEMOBANDXTM  OF  SLIHU  ROOT,  JB.,  ON  THE  AUTHORITIES 

On  thi  Motion  to  Dismiss  Articles  1,  2  and  6 
This  is  a  constitational  court,  deriying  all  its  powers  by  dele- 
gatioD  from  the  people  under  article  6,  section  13  of  the  Con- 
stitution of  this  State.  It  has  been  contended  that  this  section, 
containing  as  it  does  no  definition  of  impeachable  offenses,  must 
be  construed  so  as  to  grant  to  this  Court,  hj  implication,  un- 
limited power  to  try  public  officers  for  acts  done  by  them  in  pri- 
vate life,  before  taking  office. 

There  may  have  been  a  time  in  history  when  such  a  conten- 
tion would  have  been  open  to  discussion  and  to  determination  on 
general  principles  as  an  original  question.  That  time  has  long 
passed. 

It  is  clear  that  the  framers  of  the  federal  Constitution  by  the 
''high  crimes  and  misdemeanors"  of  their  impeachment  provi- 
sion meant  only  acts  in  office,  though  this  is  not  expressed.  Alex- 
ander Hamilton,  in  the  65th  issue  of  the  Federalist,  said  of  the 
court  of  impeachment:  ''The  subjects  of  its  jurisdiction  are 
those  offenses  which  proceed  from  the  misconduct  of  piiblic  men, 
or,  in  other  words,  from  the  abuse  or  violation  of  some  pvblic 
trust/'  Since  that  was  written  there  has  been  no  case  known  to 
counsel  where  it  has  been  even  suggested  that  any  federal  officer 
could  be  impeached  or  removed  for  acts  done  while  he  held  no 
office. 

In  1807,  in  Kentucky,  under  a  constitutional  provision  making 
clerks  of  court  removable  for  "  breach  of  good  behavior,"  but  not 
specifying  whether  such  breaches  might  be  prior  to  the  taking  of 
office,  it  was  sought  to  remove  a  clerk  for  bribery  in  procuring  his 
oum  election.  The  Court  of  Appeals  of  Kentucky  sustained  a 
demurrer  on  the  ground  that  '^  proceedings  under  this  section  of 
the  Constitution  must  be  confined  to  misconduct  in  office."  For 
over  a  hundred  years  this  decision  has  stood  unquestioned  as  the 
law  of  that  state.  (Commonwealth  v.  Barry,  3  Hardin  229,  Ap- 
pendix, p.  408.)  And  it  should  be  remarked  here  that  the  "  re- 
moval "  cases  have  always  been  considered  authorities  in  cases  of 
impeachment  and  vice  versa. 
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In  1840  the  same  question  arose  in  New  York  in  the  case  of 
People  V.  Henry  W.  Merritt^  Special  Justice,  before  the  Court 
of  Common  Pleas  of  the  city  of  New  York.  The  following  ex- 
cerpt from  the  opinion  of  the  court  as  delivered  by  Mr.  Justice 
Daniel  P.  Ingraham  is  taken  from  the  report  published  by  Gould, 
Banks  &  Co.,  and  found  in  Pamphlets,  Triak,  voL  8,  N.  Y.  C. 
Bar  Assn.  Library: 

**  The  first  demurrer  to  the  first,  second  and  third  charges 
is  founded  upon  the  fact  that  the  charges  therein  made  were 
for  acts  done  by  him  before  his  appointment  as  a  special  jus- 
tice. It  does  not  appear  to  the  court  in  any  way  when  the  re* 
spondent  was  appointed  to  this  office,  except  in  the  fourth 
charge,  which  allies  that  he  was  appointed  before  February, 
1839.  If  he  was  an  officer  at  the  time  of  the  acts  charged  in 
the  previous  charges,  it  should  have  been  so  averred.  I  there- 
fore conclude  that  at  the  different  pwiods  stated  therein  he 
was  not  a  justice.  This  proceeding  is,  in  respect  to  the  mode 
of  conducting  it,  somewhat  analogous  to  impeachments  and  the 
rules  governing  those  proceedings  should  generally  be  applied 
to  the  presentation  of  charges  before  the  court  against  a 
justice.  It  is  not  necessary  in  all  things  to  conform  to  those 
rules,  as  there  is  a  greater  discretion  vested  in  the  court  by 
the  provision  of  the  Constitution  which  confers  the  power  on 
the  court.  But  at  the  same  time  these  rules,  which  have  been 
found  to  be  the  best  calculated  to  control  the  trial  of  impeach- 
ments, will  be  found  the  best  adapted  to  such  a  proceeding 
as  the  present. 

"  The  Constitution  confers  upon  the  justice  an  office  which 
cannot  be  taken  from  him,  except  in  case  of  removal  by  the 
county  court  for  cauBCS  to  be  particularly  assigned  by  the 
judges.  There  may  be  cases  where  a  person  unworthy  of  the 
station  is  appointed.  It  may  be  done  sometimes  through 
ignorance,  and  it  may  also  be  done  after  full  knowledge  of 
the  objections.  But  whether  the  objections  are  known  or  un- 
known to  the  appointing  power,  is  a  question  with  which,  it 
appears  to  me,  this  court  has  nothing  to  do.  It  seemed  to  be 
conceded  that,  if  the  charges  against  an  individual  for  acts 
before  his  appointment  were  known  to  the  appointing  power, 
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it  would  not  be  a  good  ground  for  his  removal.  Any  other 
role  would  render  the  power  of  the  court  in  this  matter,  in 
effect^  nugatory.  If  the  court  were  to  interfere  and  remove 
from  office  an  individual,  upon  a  charge  against  him  of  a 
crime,  the  existence  of  whic^  charge  was  known  to  the  power 
that  appointed,  such  removal  would  be  of  no  avail,  if  the 
same  authority  which  originally  appointed  him  could  im- 
mediately restore  the  individual  to  office.  And  if  the  ap- 
pointment was  made  with  knowledge  of  the  charge,  it  is  fair 
to  presume  that  he  would  be  reappointed  if  removed  there- 
from. And  it  would  be,  also,  impossible  to  distinguish  be- 
tween the  two  cases.  Whether  the  charge  was  known  or  not, 
coidd  only  be  ascertained  by  application  to  the  appointing 
power.  And  such  a  proceeding,  I  cannot  imagine,  was  ever 
contemplated  by  the  framers  of  the  Constitution.  No  case 
can  be  found  that  will  warrant  such  a  course  of  proceeding; 
but,  on  the  contrary,  every  case  to  which  the  court  has  been 
referred,  shows  that  the  charges  made  were  for  acts  done  dur- 
ing the  period  of  holding  the  offica  If  causes  of  removal 
were  to  be  deemed  sufficient  for  acts  done  before  appointment, 
where  is  the  line  to  be  drawn  as  the  boundary  to  limit  the 
examination  ?  If  the  court  can  go  back  two  years  in  one  case, 
they  may  go  back  five  in  another,  and  ten  in  another.  And 
if  the  examination  is  only  to  be  limited  by  the  peculiar  cir- 
cumstances of  the  case  under  the  investigation,  the  court  might 
be  required  to  review  the  conduct  of  an  individual  at  any 
previous  time  which  the  complainant  thought  fit  to 
seiocb.    ... 

'^  This  court,  after  hearing  counsel  for  the  respondent  and 
for  the  complainants  in  this  matter  upon  the  demurrers^  filed 
to  the  charges  therein,  do  order  judgment  for  respondent 
upon  all  the  demurrers,  and  that  the  order  to  show  cause  be 
dismissed." 

This  was  a  widely  known  case  at  the  tima  It  was  argued  by 
Charles  O'Connor  and  Francis  B.  Cutting  on  one  side,  and  James 
R.  Whiting  on  the  other,  before  a  very  able  court. 

In  1853  the  judiciary  committee  of  the  Assembly  of  New 
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York  made  a  formal  report  to  the  Afisemblj  on  tibe  power  of  im- 
peachment in  which  they  say: 

'^  That  the  pereon  impeached  mnst  have  been  in  office  at 
the  time  of  the  commission  of  the  offense,  is  clear  from  the 
theory  of  our  government,  viz.:  that  all  power  is  with  the 
people,  who,  if  they  saw  fit,  might  elect  a  man  to  office  guilty 
of  every  moral  turpitude." 

In  1863  the  conmiittee  of  the  Assembly,  examining  charges  of 
corruption  against  Ex-speaker  Callicott^  unanimously  decided  to 
receive  no  evidence  of  charges  of  corruption  prior  to  his  term  as 
a  member  of  the  Legislature,  plainly  because  they  believed  they 
had  no  jurisdiction  to  consider  acts  done  out  of  office.  (P.  200, 
Trial  of  Judge  Prindla) 

In  1878,  in  the  case  of  ex  rel.  Bancroft  v.  Weigant  (14  Hun 
646,  2d  Dept.),  Barnard,  P.  J.,  delivering  the  opinion  of  the 
court,  said : 

^^  In  March,  1878,  the  relator  was  removed  from  this  office 
of  marshal  upon  charges  sustained  by  proof  that  Bancroft,  the 
relator,  had  before  his  appointment,  held  an  office  of  collector 
of  taxes  of  the  city  of  Newburgh,  and  had  failed  to  account 
for  and  pay  over  the  money  collected  by  him  to  the  city 
treasurer.  The  sole  question,  therefore,  presented  is  whether 
proof  of  this  default  as  collector  of  taxes  establishes  ^  in- 
capacity, misbehavior  or  neglect  of  duty,'  as  marshal  of 
police.  It  seems  quite  clear  that  it  does  not.  The  ^  incapacity, 
misbehavior  or  neglect  of  duty,'  must  be  established  against 
the  relator  in  respect  to  the  office  of  marshal." 

The  statute  under  which  the  proceeding  was  brought  simply 
provides  for  "  removal  by  the  mayor  for  incapacity  or  misbe- 
havior, or  n^lect  of  duty  "  without  referring  to  the  time  of  such 
occurrences.    This  was  a  square  decision  on  the  point 

In  1881  the  Legislature  enacted  the  Code  of  Criminal  Procedure 
which  in  section  12  contained  a  clear  legislative  expression  of 
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opinion  against  the  power  to  impeach  for  aots  oommitted  prior  to 
induction  into  office: 

"  §  12.  Its  jurisdiction.  The  Ooturt  for  the  Trial  of  Im- 
peachments has  power  to  try  impeachments,  when  presented 
by  the  Assembly,  of  all  civil  officers  of  the  State,  except 
justices  of  the  peace,  justices  of  justices'  courts,  police 
justices,  and  their  clerks,  for  wilful  and  corrupt  misconduct 
in  office/' 

In  1887,  in  the  case  of  Oonant  t.  Orc^an,  6  N.  Y.  St  829 
(Supreme  Ct  Gten'l  Term),  Learned,  P.  J.,  said: 

'^  The  court  should  never  remove  a  public  officer  for  acts 
done  prior  to  his  present  term  of  office.  To  do  otherwise 
would  be  to  deprive  the  people  of  their  right  to  elect  their 
officers. 

^^  When  people  have  elected  a  man  to  office  it  must  be 
assumed  that  they  did  this  with  knowledge  of  his  life  and 
character,  and  they  disregarded  or  forgave  his  faults  or  mis- 
conduct, if  he  had  been  guilty  of  any.  It  is  not  for  the 
court,  by  reason  of  such  faults  or  misconduct,  to  practically 
overrule  the  will  of  the  people.'' 

The  fact  that  Judge  Alton  B.  Parker,  subsequently  Chief  Judge 
of  the  Court  of  Appeals,  concurred  in  this  opinion  enhances  its 
weight  as  an  authority. 

In  1894  in  the  case  of  Speed  v.  Common  Council,  98  Mich.  360, 
the  Supreme  Court  of  Michigan  said  by  way  of  dictum : 

^'  .  .  •  the  charges  preferred,  so  far  as  they  relate 
to  the  acts  of  Mr.  Speed  committed  before  his  appointment  to 
and  induction  into  this  office,  are  clearly  beyond  the  juris- 
diction of  the  respondents  to  determine.  There  is  no  pro- 
vision in  the  Constitution  nor  in  the  laws  which  prevents  a 
person  from  holding  office  for  misconduct  in  another  office 
which  he  held  prior  to  the  one  to  which  he  was  elected  or 
appointed.  We  have  been  unable  to  find  any  authority  which 
justifies  a  removal  for  such  previous  misconduct.  The  mis- 
conduct for  which  an  officer  may  be  removed  must  be  found 
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in  his  acts  and  conduct  in  the  office  from  which  his  removal 
is  sought,  and  must  constitute  a  l^al  cause  for  his  removal, 
and  affect  the  proper  administration  of  the  office.  There  is 
no  restriction  upon  the  power  of  the  people  to  elect,  or  the 
appointing  power  to  appoint  any  citizen  to  office,  notwith- 
standing his  previous  character,  habits,  or  official  mis- 
conduct" 

As  this  stands  unquestioned  by  any  other  case,  it  should  be 
taken  to  represent  the  law  of  Michigan  today. 

It  is  to  be  noticed,  moreover,  that  even  bribery  In  procuring 
one's  own  election  is  not  misconduct  in  office  and  is  not  a  ground 
for  removal.  Commonwealth  v.  Barry  (Ky.)  (above) ;  Com- 
monwealth V.  Shaver  (Pa.) ;  Cf.  People  v.  Thornton. 

There  is  no  recorded  case  either  in  our  own  State  or  in  any  of 
our  sister  states,  nor  under  the  United  States  of  America,  where 
an  officer  has  been  removed  by  judicial  process  for  acts  done  while 
not  in  office.  Every  recorded  attempt  has  failed.  There  has 
never  even  been  an  attempt  to  remove  an  officer  for  such  acts  by 
impeachment.  Never  before  in  all  the  passionate  and  dramatic 
struggles  of  our  history  has  any  man  had  the  hardihood  to  ad- 
vance before  a  high  court  of  impeachment  the  proposition  that  one 
can  be  impeached  for  acts  done  out  of  office. 

To  be  sure,  it  has  often  been  attempted  to  impeach  or  remove 
an  officer  for  acts  done  in  a  prior  term  of  office.  This  was  done 
successfully  by  impeachment  in  Judge  Barnard's  case  (Appendix, 
p.  413),  in  Judge  Hubbell's  case  (Appendix,  p.  414;,  and  in 
Governor  Butler's  case  (Appendix,  p.  415).  It  was  done  by  pro- 
ceedings to  remove  in  the  case  of  Judge  Prindle  (Appendix,  p. 
425),  of  Judge  McCann  (Appendix,  p.  426),  of  Iowa  v.  Welsh 
(Appendix,  p.  426),  and  of  State  v.  Bourgeois  (Appendix,  p.  423). 
It  was  attempted  unsuccessfully  by  impeachment  in  the  case  of 
Judge  Archbald  (Appendix,  p.  416),  and  by  proceedings  to 
remove  in  State  v.  Jersey  City  (Appendix,  p.  409),  State  v. 
Common  Council  (Appendix,  p.  409),  and  Thurston  v.  Clark 
(Appendix,  p.  411).  From  the  opinion  of  our  own  Assembly 
judiciary  committee  in  1853  to  the  opinion  of  the  federal 
senators   in   the  Archbald  case,    in    1912,   there   has   been   an 
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ardent  and  nnsettled  dispute  as  to  the  power  of  impeachment  for 
acts  done  by  an  o£Scial  during  a  prior  term  of  the  same  or  a 
similar  office.  But  in  all  the  cases  on  this  latter  point,  cases 
mostlj  of  large  importance^  prepared  with  the  greatest  industry 
and  ingenuity  by  distinguished  counsel,  and  tried  before  able  and 
eminent  judges,  it  was  never  suggested  that  the  charges  could  be 
sustained  on  the  ground  that  acts  done  out  of  office  were  impeach- 
able. Always  there  is  the  assumption  in  the  arguments  and  briefs 
of  coimsel  and  in  the  opinions  of  the  senators  and  judges  that 
the  acts  charged  mugt  be  shown  to  haye  been  done  during  tenure 
of  the  same  or  a  closely  similar  office.  The  basis  of  decision  is 
always,  as  the  court  says  in  Iowa  v.  Welsh  (Appendix,  p.  426), 
''Being  his  own  successor,  there  is  tko  inierregntun/'  Or  in 
State  v.  Bourgeois  (Appendix,  p.  428)  :  ''  Theie  was  by  his  elec- 
tion no  interruption  in  his  official  tenure.  At  no  time  was  there 
an  inierregnwn." 

Is  there  not  a  weighty  argument  to  be  drawn  from  the  tacit 
assumption  of  these  latter  cases  t 

In  1895  Foster  in  his  teztbocdc  on  the  Constitution  sunmiarizes 
the  contemporaneous  belief  of  the  bar  when  he  says  ''An  officer 
should  not  be  impeached  for  an  offence  before  his  official  term." 

In  1894  the  constitutional  convention  adopted  and  the  people 
ratified  the  18th  section  of  the  6th  article  of  the  Constitution 
imder  which  this  court  now  acts.  The  words  of  that  section  were 
not  new.  They  were  part  of  the  Constitution  of  1846.  For  half 
a  century  they  had  stood  as  part  of  our  fundamental  law.  The 
men  who,  in  1894,  reenacted  those  words  must  have  believed  that 
they  were  continuing  the  law  as  it  had  been  before.  On  the  ju- 
diciary committee  of  that  convention  were  men  as  learned  in  the 
law  as  any  whom  this  State  has  produced.  They  lavished  on  the 
brief  judiciary  provisions  of  the  Constitution  the  most  profound 
study.  Were  they  ignorant  of  this  rule  of  law  that  an  officer  can- 
not be  impeached  for  acts  done  out  of  office  —  this  rule,  never 
questioned,  laid  down  with  emphasis  in  every  decided  case,  enun- 
ciated by  our  legislative  committees,  written  into  our  statutes,  pro- 
mulgated by  our  elementary  textbooks?  And  if  they  knew  of 
the  rule,  can  we  believe  that  they  meant  to  change  it  by  reenacting 
the  same  old  words? 
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Bowing  to  the  great  principles  of  construction  that  no  law  shall 
be  deemed  to  impose  a  penalty  or  forfeiture  except  by  clear  ex- 
pression or  necessary  implication,  and  that  eve^j  law  shall  be  read 
in  the  light  of  the  knowledge  and  meaning  of  the  men  who  wrote 
it,  must  we  not  hold  that  the  law  is  now  as  it  always  has  been, 
that  no  man  can  be  impeached  for  acts  done  out  of  office  i 

APPENDIX 
(AoeompAiiying  Mr.  Boofi  nwmocmiidiiin) 

I 

There  has  never  been  an  attempt  in  this  country  to  impeach 
an  officer  for  acts  done  by  him  while  he  held  no  office.  There  is, 
therefore,  no  authority  on  this  point  arising  in  a  case  of  impeach- 
ment. That  a  public  officer  cannot  be  removed  from  office  by  ju- 
dicial or  quasi-judicial  proceedings  for  acts  done  while  not  in 
office  has  been  decided  three  times  in  the  courts  of  the  State  of  New 
York.  People  v,  Henry  W.  Merritt  (Special  Justice,  Court  of 
Common  Pleas,  City  of  New  York,  1840) ;  Ex  rel.  Bancroft  v. 
Weigant  (14  Hun  546) ;  Conant  v.  Grogan  (6  N.  Y.  St.  322, 
Supreme  Court  Gen'l  Term). 

There  is  a  dictum  to  the  same  effect  in  the  Matter  of  Guden  v. 
Dike  (37  Misc.  890).     (Page  403  of  the  Appendix.) 

There  has  also  been  a  legislative  interpretation  of  the  New  York 
law  to  this  effect.     (Section  12,  Code  of  Crim.  Proc.) 

There  is  also  a  dictum  in  an  opinion  of  the  judiciary  committee 
of  the  Assembly  delivered  in  1853  to  the  same  effect,  and  counsel 
believes  that  there  was  a  decision  to  the  same  effect  by  the  special 
committee  of  the  Legislature  investigating  charges  of  corruption 
against  Ex-speaker  Callicott,  in  1853.  (See  p.  200,  Trial  of 
Horace  G.  Prindle.) 

There  is  no  contrary  authority  in  the  State  of  New  York  except 
a  dictum  in  the  opinion  of  the  Appellate  Division  in  the  Matter  of 
Guden  (Tl  A.  D.  422)  (Appendix,  p.  403). 

n 

It  has  been  decided  once  in  the  court  of  IsjSt  resort  of  a  sister 
state  that  a  public  officer  cannot  be  removed  by  judicial  proceed- 
ings for  acts  done  while  he  held  no  office.  Commonwealth  v. 
Barry,  3  Hardin  229  (Ky.). 
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There  are  dicta  to  the  same  effect  in  Speed  v.  Common  Coimcil 
(98  Mich.  360) ;  State  v.  Jersey  City  (25  N.  J.  Law  636) ; 
State  ea:  rel.  QiU  (9  Wis.  254) ;  Thurston  v.  Clark  (107  Cal. 
208)  ;  Iowa  v.  Welsh  (109  Iowa  19). 

There  are  several  opinions  of  text  writers  to  the  same  effect: 
Foster  on  The  Constitution,  vol.  1,  p.  598;  29  Cyc.  1410;  Har- 
vard Law  Eeview,  June,  1913,  pp.  702-4. 

[Note:  It  has  been  twice  held  that  the  law  of  impeachment  is 
applicable  to  cases  of  removal  on  judicial  proceedings.  State  v. 
Bourgeois  (45  La.  Ann.  1350)  ;  Matter  of  Merritt  (Court  of  Com- 
mon Pleas,  N.  Y.  1840).] 

ni 

That  a  public  officer  can  be  convicted  on  impeachment  for  acts 
during  a  prior  term,  in  the  same  or  a  simdlar  office  has  been  de- 
cided three  times  in  the  United  States.  Trial  of  Judge  George 
G.  Barnard  N.  Y.,  1872).  Trial  of  Judge  Levi  Hubbell  (Wis- 
consin, 1853).  Trial  of  David  Butler,  Governor  of  Nebraska 
(1871). 

That  he  cannot  be  so  convicted  for  such  acts  has  been  decided 
once  in  the  United  States.  Trial  of  Eobert  W.  Archbald 
(United  States  Senate,  1912).  Compare,  also,  report  of  Assem- 
bly judiciary  committee,  1863. 

That  an  officer  can  be  removed  by  judicial  or  quasi-judicial 
proceedings  for  acts  done  during  a  prior  term  in  the  same  or  a 
similar  office  has  been  decided  at  least  five  times  in  the  United 
States.  Matter  of  Judge  Prindle  (N.  Y.  Senate,  1872)  ;  Matter 
of  Judge  McCunn  (N.  Y.  Senate,  1872) ;  Iowa  v.  Welsh  (109 
Iowa  19)  ;  State  v.  Bourgeois  (45  La.  Ann.  1350). 

The  contrary  has  been  held  in  cases  of  removal  by  judicial  or 
quasi- judicial  process  twice  in  the  United  States.  State  ex  rel. 
Gill  V.  Common  Council  (9  Wis.  254)  ;  Thurston  v.  Clark  (107 
Cal.  285).  There  is  also  a  dictum  to  this  effect  in  State  v. 
Jersey  City  (25  N.  J.  Law  536). 

1840.  People  v.  Henry  W.  Merritt,  Special  Justice,  before  the 
Court  of  Common  Pleas  of  the  City  of  New  York, 
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'I*his  was  a  distingoiahed  case  in  which  the  State  was  lepre- 
scnted  by  the  district  attorney,  Jamee  B.  Whiting,  and  the  de- 
fendant by  Charles  O'Connor  and  Francis  B.  Cutting. 

The  following  excerpt  from  the  opinion  of  the  court,  as  de- 
livered by  Mr.  Justice  Daniel  P.  Ingraham,  is  taken  from  the 
report  published  by  Gould,  Banks  &  Co.,  and  found  in  Pamphlets, 
Trials,  vol.  3,  N.  Y.  0.  Bar  Assu;  Library : 

^'  The  first  demurrer  to  the  first,  second  and  third  charges 
is  founded  upon  the  fact  that  the  charges  therein  made  were 
for  acts  done  by  him  before  his  appointment  as  a  special 
justice.  It  does  not  appear  to  the  court  in  any  way  when  the 
respondent  was  appointed  to  this  oflSce,  except  in  the  fourth 
charge,  which  alleges  that  he  was  appointed  before  February, 
1889.  If  he  was  an  officer  at  the  time  of  the  acts  charged  in 
the  previous  charges,  it  should  have  been  so  averred.  I, 
therefore,  conclude  that  at  the  different  periods  stated  therein 
he  was  not  a  justice.  This  proceeding  is,  in  respect  to  the 
mode  of  conducting  it,  somewhat  analogous  to  impeachments, 
and  the  rules  governing  those  proceedings  should  generally 
be  applied  to  the  presentation  of  charges  before  the  court 
against  a  justice.  It  is  not  necessary  in  all  things  to  con- 
form to  those  rules,  as  there  is  a  greater  discretion  vested  in 
the  court  by  the  provision  of  the  Constitution,  which  confers 
the  power  on  the  court  But  at  the  same  time  these  rules, 
which  have  been  found  to  be  the  best  calculated  to  control 
the  trial  of  impeachments,  will  be  found  the  best  adapted 
to  such  a  proceeding  as  the  present. 

^^  The  Constitution  confers  upon  the  justice  an  office  which 
cannot  be  taken  from  him,  except  in  case  of  removal  by  the 
county  court  for  causes  to  be  particularly  assigned  by  the 
judges.  There  may  be  cases  where  a  person  unworthy  of 
the  station  is  appointed.  It  may  be  done  sometimes  through 
ignorance,  and  it  may  also  be  done  after  full  knowledge  of 
the  objections.  But  whether  the  objections  are  known  or 
unknown  to  the  appointing  power,  is  a  question  with  which 
it  appears  to  me,  this  court  has  nothing  to  do.  It  seemed  to 
be  conceded  that,  if  the  charges  against  an  individual  for 
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acts  done  before  his  appointment  were  known  to  the  appoint- 
ing power,  it  would  not  be  a  good  ground  for  his  removal 
Any  other  rule  would  render  the  power  of  the  court  in  this 
matter,  in  effect^  nugatory.  If  the  court  were  to  interfere 
and  remove  from  office  an  individual,  upon  a  charge  against 
him  of  a  crime,  the  existence  of  which  charge  was  known 
to  the  power  that  appointed,  such  removal  would  be  of  no 
avail,  if  the  same  authorily  which  originally  appointed  him 
could  immediately  restore  the  individual  to  <^5ce.  And  if 
the  appointment  was  made  with  knowledge  of  the  charge,  it 
is  fair  to  presume  that  he  would  be  reappointed  if  removed 
therefrouL  And  it  would  be,  also,  impossible  to  distinguish 
between  the  two  cases.  Whether  the  charge  was  known  or 
not,  could  only  be  ascertained  by  application  to  the  appoint- 
ing power.  And  such  a  proceeding,  I  cannot  imagine,  was 
ever  contemplated  by  the  f ramers  of  the  Constitution.  "No 
case  can  be  found  that  will  warrant  such  a  course  of  pro- 
ceeding; but,  on  the  contrary,  every  case  to  which  the  court 
has  been  referred,  shows  that  the  charges  made  were  for  acts 
done  during  the  period  of  holding  the  office.  If  causes  of 
removal  were  to  be  deemed  sufficient  for  acts  done  before 
appointment,  where  is  the  line  to  be  drawn  as  the  boundary 
to  limit  the  examination?  If  the  court  can  go  back  two 
years  in  one  case,  they  may  go  back  five  in  another  and  ton 
in  another.  And  if  the  examination  is  only  to  be  limited 
by  the  peculiar  circumstances  of  the  case  under  the  investi- 
gation, the  court  might  be  required  to  review  the  conduct  of 
an  individual  at  any  previous  time  which  the  complainant 
thought  fit  to  select  There  is,  also,  another  reason  arising 
out  of  the  decision  of  this  case  in  the  first  instance,  which 
satisfies  me  of  the  impropriety  of  the  course  proposed. 

"  If  the  court  will  receive  charges,  not  verified  and  pre- 
sented by  the  common  council,  merely  on  a  resolution  from 
them,  without  any  examination  on  their  part  into  the  truth 
of  the  charges,  it  would  open  the  door  for  the  presentation 
of  such  charges  whensoever  a  change  in  the  members  of  that 
body  should  render  the  removal  of  such  officers  desirable; 
and  if,  in  addition  thereto,  charges  might  be  presented  for 
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acts  done  before  the  appomtment  of  the  officer,  and  for  which 
this  court  would  remove  the  incumbent,  the  provision  of  the 
Constitution  fixing  the  term  of  office  would  be  of  no  avail. 
•  •••••••  • 

^^  This  court  having,  after  hearing  counsel  for  the  respond- 
ent and  for  the  complainants  in  this  matter  upon  the  de- 
murrers, filed  to  the  charges  therein,  do  order  judgment  for 
respondent  upon  all  the  demurrers,  and  that  the  order  to 
show  cause  be  discharged." 

This  holds  squarely  that  an  officer  cannot  be  removed  by  ju- 
dicial process  for  acts  done  while  not  in  office. 

1878.  Ex  rel.  Bancroft  v.  Weigant,  14  Hun  546  (2d  Dept), 
Barnard,  P.  J.,  delivering  the  opinion  of  the  court,  said : 

'^  In  March,  1878,  the  relator  was  removed  from  this  office 
of  marshal  upon  charges  sustained  by  proof  that  Bancroft^ 
the  relator,  had  before  his  appointment  held  an  office  of 
collector  of  taxes  of  the  city  of  Newburgh,  and  had  failed  to 
account  for  and  pay  over  the  money  collected  by  him  to  the 
city  treasurer.  The  sole  question,  therefore,  presented  is 
whether  proof  of  this  default  as  collector  of  taxes  establishes 
'  incapacity,  misbehavior  or  neglect  of  duty,'  as  marshal  oi 
police.  It  seems  quite  clear  that  it  does  not.  The  ^  in- 
capacity, misbehavior  or  neglect  of  duty,'  must  be  established 
against  the  relator  in  respect  to  the  office  of  marshal." 

The  statute  under  which  the  proceeding  was  brought  simply 
provides  for  "removal  by  the  mayor  for  incapacity  or  misbe- 
havior, or  neglect  of  duty,"  without  Ireferring  to  the  time  of  such 
occurrences. 

This  holds  squarely  that  an  officer  cannot  be  removed  by  judicial 
process  for  acts  done  while  not  in  office. 

1887.  Oonant  v.  Grogan,  6  K  T.  St  322  (Supreme  Ct  Qen'l 
Term). 

Learned,  P.  J. :  "  The  court  should  never  remove  a  public 
officer  for  acts  done  prior  to  his  present  term  of  office.    To  do 
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otherwise  would  be  to  deprive  the  people  of  their  right  to 
elect  their  officers. 

^'When  people  have  elected  a  man  to  office  it  muflt  be 
assumed  that  they  did  this  with  knowledge  of  his  life  and 
character^  and  they  disregarded  or  forgave  his  faults  or  misr 
conduct,  if  he  had  been  guilty  of  any.  It  is  not  for  the  court, 
by  reason  of  such  faults  or  misconduct,  to  practically  over- 
rule the  will  of  the  people. 

^^  We  will  not  say  that  on  an  application  like  the  present, 
evidence  of  acts  done  prior  to  the  term  of  office  might  not 
sometimes  be  admissible,  where  such  acts  would  tend  to 
characterize  other  acts  committed  during  the  existing  term. 
In  civil  and  in  criminal  actions  there  are  a  few  rather  excep- 
tional cases  in  which  proof  of  other  acts  of  a  party  may  be 
received  in  order  to  characterize  the  act  which  is  the  ground 
for  action  or  defense.  The  object  is  generally  to  show  intent 
or  motive. 

''But  that  doctrine  should  be  very  cautiously  applied  in 
such  a  case  as  the  present.  The  inquiry  should  be  limited 
to  acts  done  during  the  existing  term  of  office,  unless  some 
light  can  be  thrown  on  those  acts  from  previous  conduct." 

It  is  to  be  noted  particularly  that  this  opinion  was  concurred 
in  by  Judge  Parker,  subsequently  Chief  Judge  of  the  Court  of 
Appeals  and  now  counsel  for  the  Assembly  board  of  managers. 

1902.  Matter  of  Quden  v.  Dike,  VI  Misc.  890  (Kings  County 
Sp.  Term,  Kings  Co.).  Gaynor,  J.,  stated  that  the  acts  com- 
plained of  occurred  before  Guden's  term  of  office  and  that  they 
did  not  therefore  constitute  a  ground  for  removal. 

The  Constitution  provides^  article  10,  section  1 :  ''  The  Gov- 
ernor may  remove  any  officer  in  this  section  mentioned,  within 
the  term  for  which  he  shall  have  been  elected;  giving  to  such 
offiicer  a  copy  of  the  charges  against  him,  and  an  opportunity  to 
be  heard  in  his  defense." 

Judge  Gaynor  said: 

"  When  the  words  of  the  clause  of  the  Constitution  in  ques- 
tion are  looked  to  closely,  they  are  found  to  confer  no  such 
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power,  but  the  contrary.  They  give  the  Governor  the  power 
to  try  and  remove  officials,  but  require  as  a  condition  prece- 
dent to  his  exercise  ef  such  power  that  'chai^ee'  be  first 
presented  against  them.  The  clause  does  not  in  so  many 
words  say  that  such  charges  shall  be  of  acts  or  omissions  in 
office.  Nor  dees  it  say  they  may  be  of  acts  committed  be- 
fore the  official  came  into  the  office.  That  it  means  acts  or 
omissions  in  office,  however,  we  all  know.  But  on  what  does 
the  claim  rest  that  it  means  more  than  that,  i.  e.,  that  it 
also  means  acts  conunitted  before  the  official  came  into  the 
office,  L  e.,  that  his  whole  life  is  subject  to  attack  and  trial 
before  the  Governor?  We  all  know  that  it  means  acts  in 
office.  To  hold  that  it  also  means  acts  committed  before  the 
official  came  into  office,  would  be  to  read  into  the  clause 
something  which  is  not  there,  and  which  would  be  most  as- 
tonishing in  this  or  any  other  free  state  if  it  were  there; 
for  it  would  allow  an  appeal  from  the  people  who  elect  their 
officials  to  the  Governor  on  the  question  whether  the  officials 
of  their  choice  should  serve  or  not  The  plain  purpose  of 
the  provision  is  only  to  make  the  official  responsible  as  an 
official,  i.  e.,  for  his  conduct  in  office,  to  the  Governor,  and 
not  to  make  him  responsible  or  answerable  at  all  in  his  pri- 
vate character." 

(Section  12  of  the  Code  of  Criminal  Procedure  of  the  State  of 
New  York  provides: 

"  Sec.  12.  Its  jurisdiction.  The  Court  for  the  Trial  of 
Impeachments  has  power  to  try  impeachments,  when  pre- 
sented by  the  Assembly,  of  all  civil  officers  of  the  State,  except 
justices  of  the  peace,  justices  of  justices'  courts,  police  jus- 
tices, and  their  clerks,  for  wilful  and  corrupt  misconduct  in 
office." 

1902.    Ee  Guden,  71  A.  D.  422  (App.  Div.,  2d  Dept)  opin- 
ion by  Judge  Bartlett  (all  concurring)  : 

Article  1,  section  10,  of  the  Constitution  of  the  State  of  New 
York  provides: 

"  The  Governor  may  remove  any  officer  in  this  section 
mentioned  within  the  term  for  which  he  shall  have  been 
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elected;  giving  to  such  ofBcer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense.'' 

The  Oovemor  removed  a  sherifF  under  this  clause  for  procuring 
support  during  his  campaign  by  promising  to  appoint  his  sup- 
porter as  **  sherifPs  counsel." 

The  court  held  that  the  charges  must  be  such  as  affect  the  use- 
fulness of  the  officer.    The  court  then  said : 

'^  But,  assuming  this  to  be  so,  it  is  said  that  those  acts,  in 
order  to  furnish  the  necessary  constitutional  ground  for  re- 
moval by  the  executive,  must  be  alleged  to  have  been  com- 
mitted and  must  have  been  committed  after  the  beginning 
of  the  term  of  office;  and,  because  the  allied  misconduct  of 
Ghiden  occurred  before  his  election,  it  has  been  held  that  it 
afforded  no  basis  for  the  action  of  the  Governor. 

**  In  considering  this  question  and  in  determining  this  ap- 
peal, it  is  necessary  to  refer  to  only  one  of  the  charges,  to  wit, 
the  second  of  the  amended  and  supplemental  charges  in  the 
record  before  us.  That  charge  is  as  follows :  ^  That  in 
October,  1901,  said  Charles  Guden  illegally,  corruptly  and 
contrary  to  good  morals,  and  with  the  object  of  procuring  and 
furthering  his  election  to  the  office  of  sheriff  of  Kings  county 
at  the  ensuing  November  election,  promised  and  agreed  that 
in  return  for  the  political  support  and  influence  at  such  elec- 
tion of  one  Bert  Reiss  of  the  borough  of  Brooklyn,  he,  said 
Charles  Ouden,  would,  in  the  event  of  his  election,  appoint 
said  Bert  Beiss  to  the  office  or  position  of  counsel  to  the 
sheriff  of  Kings  county.' 

''As  to  this  charge,  the  Gbvemor  says,  in  his  memorandum 
filed  with  the  order  of  removal :  '  I  find  from  the  testimony 
given  before  me  that  Charles  Ouden,  while  a  candidate  for 
the  office  he  heads,  made  a  corrupt  promise  to  and  agreement 
with  Bert  Reiss  to  appoint  him  counsel  to  the  sheriff  in  con- 
sideration of  his  activity  and  influence  in  securing  influence 
and  votes  for  that  office  in  the  election  of  1901.' 

''  None  of  the  proof  taken  before  the  Oovemor  has  been 
placed  before  the  court  in  this  proceeding.  In  no  point  of 
view,  therefore,  can  it  be  assumed  that  the  evidence  before 
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him  was  not  sufficient  to  justify  the  firiflitig  that  this  diarge 
was  true.  It  will  be  observed  that  the  accusation  is  not 
merely  that  Guden  promised  to  appoint  Reiss  counsel  to  the 
sherifFy  but  that  he  did  this  corruptly.  It  amounts  substan- 
tially to  a  charge  that^  induced  thereto  by  some  corrupt  con- 
sideration^ the  candidate  for  sheriff  promised  and  agreed 
with  another  person  that,  in  the  event  of  his  election,  he 
would  administer  his  office  in  a  certain  way  for  the  benefit  of 
that  person.  If  such  an  agreement  were  corruptly  made,  its 
impropriety  is  not  dependent  upon  the  character  of  the  offi- 
cial act  subsequently  to  be  performed.  Suppose,  for  exam- 
ple, the  case  of  a  county  treasurer  authorized  by  law  to  select 
a  depository  for  the  public  moneys  under  his  custody.  If, 
prior  to  his  election,  such  an  officer  agreed,  for  a  money  con- 
sideration, with  the  president  of  a  particular  institution  to 
deposit  the  public  moneys  in  that  institution,  there  could  be 
no  question,  I  think,  as  to  the  impropriety  of  such  an  act, 
although  in  the  absence  of  any  agreement  on  the  subject  the 
institution  might  properly  have  been  selected.  Furthermore, 
it  is  to  be  observed  that  the  corrupt  agreement  alleged  in  the 
particular  charge  now  under  consideration  related  not  to  a 
time  preceding  the  election  and  qualification  of  the  officer, 
but  that  it  was  impossible  of  execution  until  he  should  bo- 
come  vested  with  the  title  to  the  office.  In  other  words,  it 
was  a  corrupt  agreement,  the  time  of  performing  which  was 
necessarily  postponed  to  a  period  when  he  should  become  a 
public  officer.  In  this  respect  the  case  differs,  I  think,  from 
any  of  those  cited  by  counsel  or  in  the  opinion  below. 

^'In  that  opinion  the  precise  question  is  stated  to  be 
'  whether  the  Governor  had  jurisdiction  to  entertain  charges 
and  remove  from  office  for  alleged  acts  of  Guden  committed 
before  he  entered  into  office,  or  whether  his  jurisdiction  was 
limited  to  charges  of  acts  committed  by  Ghiden  after  he  came 
into  office  only.' 

^'  Whatever  the  conclusion  might  be,  if  the  acts  committed 
before  Guden  entered  into  office  had  no  direct  relation  to  his 
subsequent  official  conduct,  I  am  of  the  opinion  that  a  oar- 
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rapt  promise,  made  before  eleotioxiy  to  exercise  his  official 
powers  in  a  particular  way,  affords  a  sufficient  basis  in  law 
for  the  removal  of  the  officer  by  the  GoTemor,  under  section 
1  of  article  10  of  the  Constitution.  It  seems  to  me  that  the 
relation  of  the  promise  to  the  subsequent  official  tenure  is  so 
close  as  to  make  the  act  of  entering  into  such  a  corrupt 
agreement  affect  the  usefulness  of  the  officer  as  clearly  and 
directly  as  could  any  misconduct  committed  wholly  after 
the  official  term  began. 

The  court  sustained  the  removal 

This  is  an  obiter  dictum  and  not  a  holding.  The  decision  was 
affirmed  by  the  Court  of  Appeals  in  Re  Guden,  171  N.  Y.  529,  on 
the  ground  that  the  action  of  the  Governor  was  executive  and  was 
not  subject  to  review.  According  to  the  opinion  of  the  Court  of 
Appeals,  the  question  discussed  in  the  Appellate  Division  did  not 
arise  at  alL  The  remarks  of  the  Appellate  Division  must,  there- 
fore, be  taken  as  obiter. 

It  is  also  to  be  noticed  that  as  the  act  charged  constituted  bribery, 
there  was  a  breach  of  the  oath  of  office,  according  to  the  Constitu- 
tion, article  13,  paragraph  1,  which  recites  that  nothing  of  value 
has  been  offered  for  a  vote.  It  is  on  this  ground  that  Lincoln  in  his 
"  Constitutional  History  of  New  York,"  voL  4,  pp.  724-88,  sup- 
ports the  decision  of  the  Appellate  Division.  It  is  also  true,  as 
appears  from  the  opinion  of  Judge  O'Brien  in  the  Court  of  Ap- 
peals, 171  N.  Y.  687,  that  the  corrupt  bargain  made  prior  to  the 
election  was  actudlhf  carried  out  after  the  respondents  induction 
into  office. 

^^  In  one  of  the  charges  presented  to  him,  and  which  appears 
in  the  record,  it  is,  in  substance,  alleged  that  the  sheriff  abdi- 
cates his  powers  and  duties  with  respect  to  the  appointment 
of  his  subordinates  to  an  irresponsible  body  of  men  called  a 
'patronage  committee.'  That  is  to  say,  he  entered  into  an 
agreement  with  this  committee  to  make  such  appointments 
of  subordinates  as  it  determined  upon,  and  that  a  list  of  forty 
persons  was  furnished  to  him  by  this  committee  to  be  ap- 
pointed as  his  subordinates,  and  that  he  appointed  them.    The 
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appointment  of  these  persons  under  such  circumstances  was 
an  official  act  relating  to  the  powers  and  duties  of  his  office.'^ 

1807.     Commonwealth  v.  Barry,  8  Ky.  Reps.  (Hardin)  229. 

This  was  a  proceeding  to  remove  Barry,  a  clerk  of  court,  under 
article  4,  section  10,  of  the  Constitution  of  Kentucky,  which  pro- 
vides of  clerks  that  '^  They  shall  be  removable  for  breach  of  good 
behavior,  by  the  Court  of  Appeals  only,  who  shall  be  judges  of  the 
fact,  as  well  as  the  law.  Two-thirds  of  the  members  present  must 
concur  in  the  sentence.''  The  first  two  of  the  charges  exhibited 
against  Mr.  Barry  by  the  Attorney  General  charged  him  with  at- 
tempting by  bribery  to  procure  a  vote  for  himself  for  the  office  of 
clerk  to  the  Ohio  county  court  The  Attorney  Oeneral  demanded 
that  process  should  issue  on  all  the  charges  Counsel  appeared  for 
Mr.  Barry  and  stated  that  he  had  heard  of  the  prosecution  about  to 
be  brought  against  him,  and  that  they  desired  to  question  the  right 
of  the  prosecution  to  inquire  into  the  misconduct  of  the  defendant 
except  in  relation  to  his  office.    The  court  said : 

'^  We  could  never  think  of  putting  an  officer  to  the  trouble 
and  expense  of  def  aiding  himself  upon  a  charge,  while  we 
were  satisfied,  if  proved,  it  would  not  be  a  sufficient  cause  for 
removing  him  from  offica  We  are  of  opinion  that  the  pro- 
ceeding under  this  section  of  the  Constitution,  must  be  con- 
fined to  misconduct  in  office. 

^'  The  Constitution,  article  6,  section  4,  provides  that 
*  laws  shall  be  made  to  exclude  from  office,  and  from  suffrage, 
those  who  shall  thereafter  be  convicted  of  bribeiy,  perjury, 
forgery,  or  other  high  crimes  and  misdemeanors.'  As  far 
as  the  L^islature  have  acted,  or  may  act,  under  this  latter 
section  of  the  Constitution,  it  would  require  a  conviction 
under  a  regular  prosecution  for  the  crime  charged,  and  the 
production  of  the  record  of  conviction  before  this  court  would 
take  up  the  subject  To  determine  that  this  court  could,  for 
every  misconduct  in  private  life  committed  by  a  clerk,  re- 
move him  from  office,  would  be  putting  every  clerk  in  the 
arbitrary  power  of  the  court,  and  might  be  exercised  to  the 
worst  of  purposes.  No  process  can  issue  upon  the  two  first 
charges.    We  will  take  time  to  consider  of  the  others." 
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1894.     Speed  y.  Common  Council^  98  Mich.  360. 

Speed  was  appointed  head  of  the  law  department  of  the  city 
of  Detroit  (a  statutory  o£Sce).  Subsequently  the  mayor  lodged 
charges  against  Speed  with  the  common  council  and  asked  for 
his  removal* 

The  court  said : 

^^  .  .  the  charges  preferred,  so  far  as  they  relate  to 
the  acts  of  Mr.  Speed  committed  before  his  appointment  to 
and  induction  into  this  office,  are  clearly  beyond  the  juris- 
diction of  the  respondents  to  determine.  There  is  no  provi- 
sion in  the  constitution  nor  in  the  laws  which  prevents  a 
person  from  holding  office  for  misconduct  in  another  office 
which  he  held  prior  to  the  one  to  which  he  was  elected  or  ap- 
pointed. We  have  been  unable  to  find  any  authority  which 
justifies  a  removal  for  such  previous  misconduct  The  mis- 
conduct for  which  an  officer  may  be  removed  must  be  found 
in  his  acts  and  conduct  in  the  office  from  which  his  removal  is 
sought,  and  must  constitute  a  legal  cause  for  his  removal, 
and  affect  the  proper  administration  of  the  office.  There  is 
no  restriction  upon  the  power  of  the  people  to  elect,  or  the 
appointing  power  to  appoint^  any  citizen  to  office,  notwith- 
standing his  previous  character,  habits,  or  official  miscon- 
duct" 

This  was  an  alternate  holding,  the  alternate  ground  being  that 
the  officer  was  not  removable. 

1866.     State  v.  Jersey  City,  25  N.  J.  Law  536. 

The  relator  was  expelled  from  the  common  council  of  Jersey 
City  for  taking  bribes.  An  election  to  fill  the  office  for  the  re- 
mainder of  the  term  was  ordered  and  the  relator  was  reelected. 
He  then  brought  mandamus  to  compel  the  council  to  allow  him  to 
act  as  a  councilman.  Judgment  in  his  favor  on  the  ground  that 
expulsion  did  not  disqualify  him  for  reelection. 

There  is  a  dictum  in  our  favor : 

"  The  question  whether  Tyrrell,  having  been  expelled 
from  the  council  upon  conviction  for  official  corruption,  and 
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having  been  reelected^  can  again  be  expelled  for  the  same 
identical  offense,  is  not  properly  before  the  court.  If  it  was, 
we  apprehend  there  could  be  no  difficulty  in  deciding  it  The 
council  have  no  power  to  expel  a  member  for  acts  committed 
previous  to  his  election." 

1859.     State  ex  reL  Gill  v.  Common  Council,  9  Wis.  254. 

This  case  is  chiefly  interesting  as  containing  an  expression  of 
opinion  concerning  an  act  committed  between  the  relator's  a/p- 
pavntmeni  and  the  beffirming  of  his  term. 

^'It  only  remains  therefore  to  decide  whether  the  return 
in  this  case  sets  forth  that  the  relator  was  removed  for  ^  due 
cause.'  And  we  think  it  does  not  for  the  simple  reason  that 
it  does  not  set  forth  for  what  cause  he  was  removed.  There 
are  a  number  of  charges,  but  the  return  admits  that  all  ex- 
cept the  last  relate  to  acts  or  omissions  of  the  relator  during 
a  prior  term  of  office.  iN'ow,  without  examining  those  charges, 
to  determine  whether  they  would  show  good  cause  for  re- 
moval, if  occurring  during  the  term  when  the  removal  was 
sought,  which  we  think  very  doubtful,  yet  we  think  it  a  suffi- 
cient answer  to  them  that  they  did  not  relate  to  anything  oc- 
curring during  that  term.  We  do  not  say  that  in  no  case 
could  acts  done  during  a  prior  term  justify  a  removal.  Thus, 
if,  after  a  treasurer  was  elected,  it  should  be  discovered  that 
during  his  prior  term  he  had  committed  a  defalcation,  and 
had  been  guilty  of  gross  frauds  in  the  management  of  his 
office,  it  might  perhaps  be  just  ground  for  removal.  But 
where,  as  in  this  case,  the  charges  show  nothing  more  than  a 
mere  neglect  of  some  formal  duty,  which  the  law  may  have  re- 
quired, involving  no  moral  delinquency,  and  which,  if  viola- 
tions of  duty  at  all,  must  have  been  well  known  to  the  ap- 
pointing power,  we  do  not  think  where  they  relate  to  acts 
during  a  prior  term  of  office,  that  they  constitute  due  cause 
in  law  for  the  removal  of  an  officer.  For  such  offences,  if 
offences  at  all,  his  reappointment  should  be  regarded  as  a 
condonation.  For  notwithstanding  such  acts,  it  does  not 
follow  but  that  after  his  reappointment  he  may  have  ful- 
filled his  duties  with  the  strictest  propriety. 
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''In  relation  to  the  last  charge,  the  return  avers  that  it 
related  to  acts  subsequent  to  the  reappointment  in  May, 
1859.  But  as  contended  by  the  relator,  this  does  not  neces- 
sarily show  that  those  acts  did  not  occur  during  his  prior 
term;  because  by  the  law  his  new  term  did  not  commence 
until  a  number  of  days  after  his  appointment." 

The  language  above  quoted,  although  applying  specifically  to 
acts  done  during  the  prior  term,  constitutes  by  necessary  implica- 
tion a  dictum  to  the  effect  that  acts  entirely  out  of  office  could  not 
be  made  a  basis  for  removal.  The  last  brief  paragraph  above 
quoted  is  particularly  interesting  as  showing  the  opinion  of  the 
court  as  to  acts  occurring  between  election  and  induction  into 
offica 

1895.     Thurston  v.  Clark,  107  CaL  285. 

Section  772,  California  Penal  Code,  provided  that  any  officer 
could  be  removed  from  office  by  the  Superior  Court  if  he  were 
"guilty  of  charging  and  collecting  illegal  fees  for  services  ren- 
dered, or  to  rendered,  in  his  office,  or  has  refused  or  neglected 
to  perform  the  official  duties  pertaining  to  his  office." 

Certain  "  specifications  "  of  the  ''  complaint "  against  such  an 
officer,  alleged  acts  done  by  him  during  a  prior  term  in  the  same 
office. 

The  court  held  that  a  demurrer  to  these  specifications  should 
be  sustained,  saying: 

".  .  .an  officer  cannot  be  removed  from  office  for  a 
violation  of  his  duties  while  serving  in  another  office,  or  in 
another  term  of  the  same  office.  Each  term  of  an  office  is 
an  entity  separate  and  distinct  from  all  other  terms  of  the 
same  offica  If  the  defendant  violated  any  duty  imposed 
upon  him  as  an  incumbent  of  the  office  of  sheriff  during  a 
former  term,  the  law  furnishes  a  mode  or  modes  for  his  pun- 
ishment; but  to  remove  him  from  an  office  to  which  he  has 
been  subsequently  elected  is  not  the  punishment  for  such  a 
violation  of  duty  prescribed  by  any  law  of  this  state." 
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The  language  above  quoted^  while  applying  specificallj  to  acts 
done  in  a  prior  term,  is  to  be  taken  as  a  dictum  by  implication 
that  acts  done  before  the  respondent  held  any  office  at  all  could 
not  a  fortiori  have  been  made  a  ground  for  removal. 

State  of  Iowa  v.  Welsh,  199  Iowa  19. 

The  court  said: 

^^  It  is  doubtless  true  that  a  removal  cannot  be  had  on 
account  of  misconduct  in  another  c^ce,  but  only  so  because 
such  a  provision  may  not  be  included  among  the  staturtory 
causes  of  removal.  Speed  v.  Common  Council,  Detroit,  98 
Mich.  860.  This  may  also  be  said  of  offences  committed 
previous  to  being  inducted  into  the  particular  office.  Com- 
monwealth V.  Shaver,  8  Watts  &  S.  388 ;  Tyrrell  v.  Common 
Council,  Jersey  City,  26  N.  J.  Law  536." 

1895.     Foster  (Roger)  on  the  Constitution  (vol.  1,  p.  598) : 

''  It  seems  an  officer  should  not  be  impeached  for  an 
offence  committed  before  his  official  term." 

29  Cyc.  1410: 

^'  Where  removal  may  be  made  for  cause  only,  the  cause 
must  have  occurred  during  the  present  term  of  the  officer. 
Misconduct  prior  to  the  present,  even  during  a  preceding 
term,  will  not  justify  a  removal" 

Wrisley  Brown,  assistant  attorney  general,  of  counsel  for 
managers  on  the  part  of  the  House  of  Bepresentatives  in  the 
Archbald  impeachment,  vnriting  in  the  Harvard  Law  Beview, 
June,  1918,  p.  704,  says  of  the  doctrine  that  an  officer  can  be  im- 
peached for  acts  preceding  his  current  term: 

"  Such  a  doctrine  would  probably  be  vicious  in  principle, 
for,  if  carried  to  an  extreme^  it  might  well  develop  an  actual 
case  of  relentless  vengeance  suggesting  the  immortal  story  of 
Jean  Valjean." 
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Bemoval  eawa  as  authority  far  impeaehments 

There  is  a  general  agreement  that  the  common  law  governing 
removals  and  impeachments  is  the  same.  Thus,  in  State  v.  Bour- 
geois (46  La.  Ann.  1350),  a  removal  case,  the  court  says: 

^'The  learned  counsel  for  the  defendant  urge,  however, 
that  a  suit  under  article  201  of  the  Constitution  cannot  be  as- 
similated to  proceedings  by  impeachment  The  effect  of  the 
conviction  may  be  different,  but  the  laws  applicable  to  the 
commission  of  the  offence  are  the  sama" 

In  Matter  of  Merritt  (N.  Y.),  a,  removal  case,  the  court  said: 

'^  This  proceeding  is,  in  respect  to  the  mode  of  conducting 
it,  somewhat  analogous  to  impeachments,  and  the  rules  gov- 
erning those  proceedings  should  generally  be  applied  to  the 
presentation  of  charges  before  the  court  against  a  justice." 

Foster  in  his  work  on  the  Constitution  (p.  598)  cites  this  same 
removal  case  as  authority  for  the  proposition  that 

^'An  officer  should  not  be  impeached  for  an  offence  com- 
mitted before  his  official  term." 

In  all  the  great  impeachment  trials  the  removal  cases  have  been 
cited  and  considered  as  authorities,  and,  as  a  matter  of  reason,  the 
substantial  similarity  of  the  two  classes  of  cases  is  apparent 

1872.  Trial  of  George  O.  Barnard.  In  the  Court  of  Impeach- 
ment of  the  State  of  New  York. 

On  pages  147-48  of  the  record  it  appears  that  of  the  articles 
of  impeachment  preferred  against  Judge  Barnard  by  the  Assem- 
bly, articles  21,  22,  23,  24,  26,  80,  32,  33,  34,  85  and  36,  re- 
ferred to  acts  committed  by  Judge  Barnard  during  a  term  of 
office  as  judge  of  the  Supreme  Court  beginning  January  1,  1861, 
and  ending  December  81,  1868.  On  January  1,  1869,  he  b^an 
a  new  term  of  office,  during  the  course  of  which  the  proceedings 
for  impeachment  were  brought  Judge  Barnard  demurred  to  the 
articles  above  referred  to  on  the  ground  that  the  acts  alleged  more 
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than  occurred  during  his  prior  term  of  offica  Mr.  Beach  argues 
the  demurrer  for  Judge  Barnard  from  page  151  to  page  164.  His 
argument  is  followed  by  an  extraordinarily  able  argument  by  Mr- 
Van  Cott,  one  of  the  Assembly  managers.  Throughout  the  entire 
course  of  his  very  learned  and  thorough  argument  no  case  is  cited 
in  which  impeachment  was  brought  for  acts  committed  while  the 
defendant  was  a  private  citizen,  and  there  is  an  assumption  that 
the  articles  demurred  to  are  to  be  sustained  not  because  impeach- 
ment lies  for  acts  out  of  office,  but  merely  because  the  acts  allied 
occurred  during  a  prior  term  of  the  same  office. 

On  page  191  of  the  record  it  appears  that  a  vote  was  taken  on  the 
pleas  in  question  and  that  they  were  overruled  by  a  vote  of  23 
to  9. 

This  case  is  distinguished  from  the  principal  case  by  the  fact 
that  the  ofFanses  alleged  occurred  not  while  the  respondent  was 
a  private  person,  but  while  he  was  holding  a  prior  term  of  the 
same  office. 

1863.  Trial  of  impeachment  of  Judge  Levi  Hubbell  in  the 
Wisconsin  Court  for  the  Trial  of  Impeachments.  Extract  from 
the  journal: 

"  Tuesday,  June  14. 

^^Mr.  Dunn  introduced  the  following  reeolutioiiB: 

"Resolved,  That  this  court  has  the  constitutional  juris- 
diction to  try  an  impeachment  preferred  by  the  Honorable 
'  The  Assembly  of  the  State  of  Wisconsin.' 

"  Resolved,  That  this  court  on  the  trial  of  the  impeach- 
ment now  pending,  have  jurisdiction  to  enquire  into  offences 
charged  to  have  been  committed  as  well  during  the  former 
term  of  office  of  Levi  Hubbell,  judge  of  the  Second  Judicial 
Circuit  of  this  state,  as  into  offences  charged  to  have  been 
committed  during  the  present  term  of  his  said  office. 

"And  the  question  being  upon  the  adoption  of  said  reBo> 
lutions : 

"  Mr.  Smith  called  for  a  division, 

"  Which  was  had, 

"  And  the  question  being  upon  the  adoption  of  the  funst 
resolution 
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**  It  was  decided  in  the  affirmative, 
*^  And  the  ayes  and  noes  being  required, 
"  Those  who  voted  in  the  affirmative  were 
'^Messrs.  Alban,  Allen,  Baahford,  Blair,  Bovee,  Bowen, 
Briggs,  Gary,  Dunn,  Hunter,  Lewis,  McLane,  Miller,  Pick- 
ney.  Prentice,  Eeed,  Smith,  Seaton,  Stewart,  Sterling,  Vit- 
tum,  Wakely,  Whittlesey  and  Weil  —  24. 
"  None  voted  in  the  negative. 

^'  The  question  being  upon  the  adoption  of  the  second  reso- 
lution, 

^^  It  was  decided  in  the  affirmative, 
^'  And  the  ayes  and  noes  being  required, 
^'  Those  who  voted  in  the  affirmative  were 
'^Messrs.  Allen,  Bashford,  Blair,  Bovee,  Bowen,  Briggs, 
Gary,    Dunn,    Hunter,    Lewis,    McLane,    Miller,    Pickney, 
Prentice,  Seaton,  Stewart,  Vittum,  Whittlesey  and  Weil  — 
19. 

''  Those  who  voted  in  the  negative  were 

**  Messrs.  Alban,  Beed,  Smith,  Sterling  and  Wakeley—  6." 

1871.     Impeachment  of  David  Butler,  Governor  of  Nebraska. 

Eleven  articles  of  impeachment  were  brought  against  Gbvemor 
Butler. 

Article  1  related  to  misappropriation  of  public  funds  during 
1867  and  1869. 

Article  2,  receipt  of  bribes  in  return  for  executive  favors, 
1869-71. 

Article  3,  the  corrupt  procurement  as  Governor  of  the  issue  of 
treasury  warrants. 

Article  4,  in  1869  the  corrupt  receipt  of  a  deed  of  land  to 
influence  his  conduct  in  locating  a  state  asylum,  as  Governor. 

Article  5,  in  1869,  as  Governor,  and  member  of  the  Board  of 
Begents,  recklessly  making  a  construction  contract  for  an  excessive 

price. 

Article  6,  in  1871,  deceiving  the  Legislature  by  false  report 

made  as  Governor. 
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Article  7,  in  1869,  as  Governor,  nnlawfully  loaning  public 
funds  without  security. 

Article  8,  as  Governor,  in  1869,  appropriating  to  his  own  use 
moneys  from  the  Board  of  Immigration. 

Article  9,  as  Governor,  in  1870,  issuing  to  one  railroad  patents 
of  land  reserved  by  one  Legislature  to  another. 

Article  10,  as  Governor,  in  1869,  selling  to  private  persons  at 
private  sale  lots  of  land  belonging  to  the  State  and  appropriating 
the  purchase  money. 

Article  11,  as  Governor,  in  1869,  the  same  offense  as  to  the 
different  lots  of  land. 

The  Governor  does  not  appear  to  have  demurred  to  any  of  these 
articles,  nor  in  his  answer  to  have  raised  the  defense  that  a  por- 
tion of  th^n  did  not  occur  during  his  current  term.  Moreover, 
the  case  is  plainly  distinguished  from  ours  in  that,  the  offenses  not 
occurring  during  the  present  term,  all  occurred  during  a  prior 
term  in  the  same  office.    The  vote  on  the  article  was  as  follows : 

Article  Guilty  Not  Guilty 

19  3 

3  6  7 

3  6  7 


4 
6 


11 
12 


6  6  7 

7  3  9 

8  . .  12 

9  ..  12 

10  . .  12 

11  6  6 

1912.  Trial  of  impeachment  of  Judge  Robert  W.  Archbald 
in  the  United  States  (Senate. 

Thirteen  articles  of  impeachment  were  brought  against  Judge 
Archbald.  The  following  table  shows  whether  the  offenses  alleged 
in  each  article  were  committed  during  Judge  Archbald's  prior 
term  as  a  member  of  the  United  States  District  Court  or  during 
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his  onxreiit  term  as  a  member  of  the  Commerce  Court    It  also 
shows  the  vote  and  result  as  to  each  article: 

Not 
Art.        lUUitei  to  oonduoi  in  Ghdltgr     QuUtj       Vtfdiot 

1  Commerce  Court 68  6      Guilty 

2  Commerce  Court  46        26      Not  Guilty 

8    Commerce  Court  60        11      Guilty 

4  Commerce  Court  52  20  Guilty 

5  Commerce  Court 66  6  Guilty 

6  Commerce  Court   24  45  NotGuilty 

7  U.  S.  DUtrict  Court    29  S6  KotGuilty 

8  U.  S.  District  Court    22  42  NotGuilty 

9  U.  S.  District  Court    23  32  NotGuilty 

10  U.  S.  District  Court    1  65  NotGuilty 

11  U.  8.  District  Court    11  51  NotGuilty 

12  U.  S.  District  Court    19  46  NotGuilty 

13  Commerce  Ct.  k  U.  S.  Diet.  Court 42  20  Guil^ 

The  following  expressions  of  opinion  by  the  senators  showing 
that  the  result  was  largely  due  to  doubt  as  to  the  propriety  of  con- 
victing Judge  Archbald  for  acts  during  a  prior  term  are  taken 
from  the  record : 

P.  1632.  Senator  Stone  asks  to  be  excused  from  voting  on 
articles  7,  8,  9^  10^  11  and  12  because  they  ^^  relate  to  charges 
of  misbehavior  alleged  against  the  respondent  while  he  was  district 
judge." 

Senator  Swanson : 

'^  I  have  not  been  able  to  reach  a  conclusion  satisfactory 
to  myself  as  to  whether  charges  specifying  offenses  prior  to 
the  appointment  of  the  respondent  as  a  circuit  judge  can  be 
tried  under  this  impeachment.  Consequently  I  ask  to  be  ex- 
cused from  voting  on  articles  7,  8  and  9." 

P.  1634.  Senator  Smith  asks  to  be  excused  from  voting  upon 
article  7  as  he  has 

^'  Not  reached  a  conclusion  as  to  whether  these  acts  done 
prior  to  the  occupancy  of  the  defendant  of  a  seat  on  the 
Commerce  Court  can  now  be  the  subject  of  impeachment." 

P.  1634.    Senator  Borah  filed  the  following  statement : 

''In  voting  not  guilty  upon  those  counts  which  charge 
misconduct  at  a  time  when  said  B.  W.  Archbald  was  district 

14 
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judge,  an  office  which  he  no  longer  holds,  I  do  so  because 
of  a  doubt  I  entertain  as  to  the  law.  I  am  not  prepared  to 
say  we  can  not  impeach  a  man  for  offenses  or  acts  committed 
while  holding  an  office  which  he  no  longer  holds.  But  the 
l^al  proposition,  to  my  mind,  is  involved  in  doubt  Further- 
more, if  we  had  a  clear  and  undoubted  right  as  a  legal  propo- 
sition to  do  so  I  would  hesitate  to  establish  the  precedent  ex- 
cept upon  a  peculiar  and  extraordinary  necessity." 

P.  1635.     Senator  Bryan  filed  the  following  statement: 

^^  I  am  convinced  that  articles  of  impeachment  lie  only  for 
conduct  during  the  term  of  office  then  being  filled;  and  that 
the  '  good  behavior '  required  by  the  Constitution  relates  to 
the  future  and  not  to  the  past ;  to  what  the  officer  does  after, 
and  not  to  what  the  citizen  had  done  before,  he  is  nominated 
and  confirmed." 

P.  1635.     Senator  Works  filed  a  statement  in  which  he  said: 

^^  I  am  of  the  opinion  that  the  respondent  can  not  be  im- 
peached for  offenses  committed  before  his  appointment  to  his 
present  office.  The  Constitution  provides,  in  express  terma^ 
that  judges  '  shall  hold  their  offices  during  good  behavior/ 
Therefore,  if  a  judge  has  maintained  his  good  behavior  dur- 
ing that  time  he  has  done  nothing  to  forfeit  his  offica  The 
condition  upon  which  he  is  entitled  to  continue  in  office  is 
good  behavior  during  his  service,  not  before.  Conversely, 
it  is  only  bad  behavior  during  the  same  time  that  can  forfeit 
the  office  or  warrant  the  impeachment  Neither  can  such  mis- 
behavior, committed  before  his  appointment,  warrant  a  judg- 
ment disqualifying  him  from  holding  office,  because  such  a 
judgment  can  be  rendered  only  on  his  impeachment,  which 
cannot  be  had  for  such  offenses.  Such  offenses  might  show 
his  unfitness  to  hold  office  and  properly  prevent  his  appoint- 
ment, but  they  cannot  be  cause  for  his  impeachment" 

p.  1636.     Senator  Smith  and  Senator  Rowlands  ask  to  be  ex- 
cused from  voting  on 

*^  each  of  the  other  articles  where  they  involve  acts  prior  to 
the  respondent's  appointment  to  the  Commerce  Court" 
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P.  1638.     Senator  Brandagee  filed  the  following  statement: 

"  I  vote  *  not  guilty '  on  articles  7  to  12,  inclusive,  because 
I  do  not  think  that  impeachment  will  lie  for  offenses  alleged 
to  have  been  committed  by  respondent  while  holding  an  office 
which  he  does  not  now  hold  and  did  not  hold  at  the  time  the 
articles  of  impeachment  were  adopted  by  the  House  of  Bep- 
resentatives." 

P.  1647.     The  following  are  extracts  from  reasons  filed  by 
senators : 

Senator  Brandagee: 

^^I  vote  ^not  guilty'  on  article  18  because  it  alleges 
offenses  some  of  which  are  alleged  to  have  been  committed 
by  the  respondent  while  he  was  a  judge  of  the  United  States 
District  Court,  which  office  he  does  not  hold  at  present  and 
did  not  hold  at  the  time  the  articles  were  adopted  by  the 
House  of  Bepresentatives ;  and,  also,  because  it  is  impossible 
to  separate  the  offenses  alleged  to  have  been  committed  as  dis- 
trict judge  from  those  alleged  to  have  been  committed  as  cir- 
cuit judge,  and  because  I  do  not  think  that  all  the  allegations 
have  been  proven.^' 

Senator  DuPont: 

**  My  vote  of  *  not  guilty '  upon  the  articles  of  impeach- 
ment against  Judge  B.  W.  Archbald,  numbered  7,  8,  9,  10, 
11,  12  and  13,  was  based,  in  the  main,  upon  the  fact  that  the 
offenses  therein  charged  were  alleged  to  have  been  committed 
prior  to  January  81,  1911,  when  he  was  not  holding  his 
present  office.  In  my  judgment,  the  legality  of  the  impeach- 
ment, so  far  as  such  offenses  are  concerned,  is  questionable, 
and  in  any  event  a  precedent  fraught  with  danger  is  created.'^ 

Senator  Owen : 

"  Impeachment  is  the  exercise  of  political  power  and  not 
the  exercise  of  mere  judicial  authority  under  a  criminal  code. 
Impeachment  is  the  only  mode  of  removing  from  office  those 
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persons  proven  to  be  unfit  because  of  treason  or  bigh  crime 
and  misdemeanor. 

**  Wbetber  these  crimes  be  committed  during  the  holding 
of  a  present  office  or  a  preceding  office  is  immaterial  if  such 
crimes  demonstrate  the  gross  unfitness  of  such  official  to  hold 
the  great  offices  and  dignities  of  the  people. 

'^A  wise  public  policy  forbids  the  precedent  to  be  set  that 
promotion  in  office  of  a  criminal  precludes  his  impeachment 
on  the  ground  of  his  discovered  high  crimes  and  misdemean- 
ors in  a  previous  office  from  which  he  has  just  been  promoted. 

''  For  these  reasons  it  is  mj  judgment  that  articles  7,  8,  9^ 
etc.,  insofar  as  they  charge  crimes  committed  by  Robert 
W.  Archbald  while  United  States  district  judge,  comprise 
impeachable  offenses  and  may  be  alleged  against  him  as 
judge  of  the  Commerce  Court" 

P.  1648 : 

'^  Mr.  Poindexter  states  as  to  articles  7,  8  and  9  that,  al- 
though the  offenses  charged  were  committed  while  the  re- 
spondent was  district  judge  and  before  he  was  appointed  cir- 
cuit judge,  yet,  since  the  penalty  for  impeachable  offenses  is 
not  only  forfeiture  of  office,  but  disqualification  to  hold  office 
thereafter,  I  am  of  the  opinion  that  the  offenses  charged  in 
these  articles,  although  committed  before  respondent's  ap- 
pointment as  circuit  judge,  nevertheless  disqualify  him,  on 
impeachment  therefor,  from  holding  office  as  such  circuit 
judge  or  as  judge  of  the  Commerce  Court  There  is  no  stat- 
ute of  limitation  nor  law  of  limitations  in  impeachment  pro- 
ceedings.'' 

P.  1650.    Opinion  of  Senator  Boot: 

^^  .  .  I  have  no  doubt  that  the  respondent  is  liable  to 
impeachment  for  acts  done  while  he  was  a  judge  of  the  disr 
trict  court  and  that  the  Senate  has  jurisdiction  to  try  him 
for  such  acts." 

Senator  Lodge  concurs  in  this  opinion. 
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1918.  Wriflley  Brown,  assifltaiit  attorney  general,  of  couiusel 
for  managers  on  the  part  of  the  House  of  Bepreaentativee  in  the 
Archbald  impeachment,  writing  in  the  Harvard  Law  Review, 
June,  1918,  pages  702^,  says: 

^'Thtoe  were  thirteen  articles  exhibited  against  Judge 
Archbald.  •  •  .  Articles  seven  to  twelve,  inclusive, 
charged  misconduct  as  a  United  States  district  judge,  which 
office  the  respondent  held  immediately  prior  to  his  appoint^ 
ment  as  circuit  judge.  These  charges  related  to  the  alleged 
use  of  his  official  influence  to  secure  credit  and  other  favors 
from  parties  having  litigation  in  the  court  over  which  he  pre- 
sided; the  acceptance  of  a  purse  from  certain  members  of 
the  bar  of  his  court;  a  trip  abroad  at  the  expense  of  a  mag- 
nate of  large  corporate  interests ;  and  the  designation  of  a  gen- 
eral railroad  attorney  to  be  jury  commission.  .  .  .  The 
trial  resulted  in  his  conviction  by  an  overwhelming  vote  on 
the  first,  third,  fourth,  fifth  and  thirteenth  articles.     .     .     . 

^^AU  the  articles  charging  ofFenses  which  were  committed 
while  the  respondent  held  the  office  of  United  States  district 
judge  failed  of  conviction.  The  considerations  which 
brought  about  this  result  can  only  be  surmised,  but  it  is  likely 
that  it  was  due  to  a  cautious  disinclination  on  the  part  of 
the  Senate  to  establish  the  precedent  that  a  civil  officer  may 
be  impeached  for  offenses  committed  in  an  office  other  than 
that  which  he  holds  at  the  time  of  his  impeachment  Such  a 
doctrine  would  probably  be  vicious  in  principle,  for,  if  car- 
ried to  an  extreme,  it  might  well  develop  an  actual  case  of 
relentless  vengeance  suggesting  the  immortal  story  of  Jean 
Valjean." 
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Documents    of   the    Assembly   of   the    State    of   New    York, 
Seventy-Sixth  Session  Assembly  Documents 

VoL  6 

Ko.  128 

In  Assembly,  June  2S,  185S 

ReFOBT  07  THB  JuBICIABY  COHKITTBE  BELATIVE  TO  POWEB  OF 

Impbaohmbnt 

Mr.  WeekS)  from  the  committee  on  the  judiciary,  to  which  was 
referred  the  resolution  of  the  House  directing  said  committee  to 
inquire  and  report  at  the  earliest  moment : 

First  Whether  a  person  could  be  impeached  who  at  the  time 
of  his  impeachment  was  not  a  holder  of  an  office,  under  the  laws 
of  this  State. 

Second.  Whether  a  person  could  be  impeached  and  deprived 
of  his  office  for  malconduct^  or  offences  done  or  committed  under 
a  prior  term  of  the  same  or  any  other  office. 

Reports: 

That  the  committee  have  barely  had  time  to  give  the  matter 
referred  to  them  that  consideration  which  its  importance  demands ; 
in  the  time,  however,  they  have  given  it  that  attention,  which  has 
enabled  them  to  arrive  at  a  satisfactory  conclusion  in  their  own 
minds,  without  being  able  to  give  the  reasons  as  fully  to  the  House, 
as  they  could  wish  to  have  done,  had  time  allowed. 

The  only  clause  in  the  Constitution  relating  to  judgments  upon 
impeachments,  provides  that  judgments  in  such  cases  ^'  shall  not 
extend  further  than  to  removal  from  office,  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this  State; 
but  the  party  impeached  shall  be  liable  to  indictment  and  punish- 
ment according  to  law." 

From  this  and  from  the  theory  upon  which  our  government  is 
based,  the  committee  have  come  to  the  conclusion: 

First.  That  no  person  can  be  impeached  who  was  not  at  the  time 
of  the  commission  of  the  alleged  offence,  and  at  the  time  of  the 
impeachment^  holding  some  office  under  the  laws  of  this  State. 
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That  the  person  impeached  must  have  been  in  office  at  the  time 
of  the  commission  of  the  allied  offence^  is  clear  from  the  theory 
of  our  govemmenty  viz, :  that  all  power  is  with  the  people,  who 
if  they  saw  £t  might  elect  a  man  to  office  guilty  of  every  moral 
turpitude,  and  no  court  has  the  power  to  thwart  their  will,  and 
say  he  shall  not  hold  the  office  to  which  they  have  elected  him;  a 
contrary  doctrine  would  subvert  the  spirit  of  our  institutions. 

It  is  equally  clear  from  the  terms  of  the  Constitution,  that  the 
person  must  be  in  office  at  the  time  of  the  impeachment:  this 
instrument  provides  but  two  modes  of  punishment,  viz,,  removal 
from  office,  or  removal  and  disqualification  to  hold  office;  in  either 
mode  of  punishment  the  person  must  be  in  office,  for  removal  is 
contemplated  in  both  cases,  which  cannot  be  effected  unless  the 
person  is  in  office. 

The  courts  are  the  only  tribunals  that  have  jurisdiction  over 
a  delinquent,  after  his  term  of  office  has  expired,  to  punish  him  for 
offences  committed  in  the  discharge  of  the  duties  of  his  office. 

The  committee  have  further  come  to  the  conclusion : 

Second.  That  no  person  can  be  impeached  and  deprived  of 
his  present  term  of  office,  for  offences  alleged  to  have  been  com- 
mitted during  a  prior  term  of  the  same  or  any  other  office. 

Neither  by  the  Constitution  nor  by  our  laws  is  there  any  period 
limited,  in  which  an  impeachment  may  be  found ;  it  is  but  fair, 
therefore,  to  infer,  that  the  mtetUion  was  to  confine  the  time  to. 
the  term  of  office  during  which  the  offences  were  alleged  to  have 
been  committed,  indeed,  any  other  conclusion  would  lead  to  re- 
i[ults,  which  could  not  be  sustained,  for  who  can  say,  but  that  the 
people  knew  of  this  malconduct,  these  offences,  and  elected  the 
individual  notwithstanding;  true,  an  extreme  case  might  be  put 
of  fraud  committed  on  the  last  day  of  the  term  of  an  office,  to 
which  office  the  individual  might  be  immediately  reelected ;  yet, 
who  could  say  this  was  not  known  to  the  people!  How  is  the 
matter  to  be  settled  t  The  mere  statement  of  the  question  shows 
the  dilemma  in  which  we  would  be  placed  at  every  election,  if 
the  tenure  or  stability  of  an  offLee  depneded  upon  a  legal  inquiry 
as  to  whether  the  people  knew  the  characters  of  the  individuals 
they  had  elected  to  office,  and  had  exercised  a  proper  discretion. 
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Howerer  much  it  may  be  desired  to  have  men  of  high  integrity 
and  honesty  fill  our  public  oflBces  of  trust  and  honor,  yet  by  our 
Constitution  and  the  fundamental  principles  of  our  government, 
no  particular  scale  of  integrity,  honesty  or  morality  is  fixed.  No 
inquisition  as  to  what  character  had  been,  can  be  held;  it  is 
enough  that  the  people  have  willed  the  person  should  hold  the 
office.  And  the  courts  which  are  but  the  mere  creatures  of  the 
public,  will  have  no  power  to  interfere. 

The  Constitution  provides,  as  we  have  seen,  that  a  person  can- 
not be  impeached  after  he  is  out  of  office,  then  if  the  same  person 
should  be  reelected  to  the  same  office,  a  year  afterward,  would 
the  right  of  impeachment  be  revived  ?  In  fine,  by  his  reelection, 
would  he  incur  any  other  liabilities,  or  acquire  any  other  rights 
than  those  incident  to  his  present  term  of  office  t  We  think  a 
moment's  reflection  would  convince  every  person  that  it  could  not. 

Again,  could  an  officer  be  deprived  of  his  present  office  by  im- 
peachment for  malconduct^  in  another  and  different  office,  or 
even  the  same  office,,  twenty  years  before  his  present  term  com- 
menced? If  not^  could  he  after  one  year  or  one  moment  had 
elapsed  ?  Where  is  the  difference  in  the  principle  ?  The  time  is 
nothing;  the  question  is,  is  he  out  of  office;  it  matters  not  if  he  is 
the  next  moment  inducted  in. 

The  committee  think  it  clear,  in  every  light  they  have  been 
able  to  view  this  matter,  that  the  Constitution  intended  to  con- 
fine impeachments  to  persons  in  office,  and  for  offences  committed 
during  the  term  of  office  from  which  the  person  is  sought  to  be 
removed.  In  pursuance  of  this  conclusion,  the  committee  recom- 
mend to  the  House  the  adoption  of  the  following  resolution: 

Eesolved,  That  the  committee  of  investigation  into  the  official 
conduct  of  State  officers  and  of  persons  lately,  but  not  now  holding 
office,  be  instructed : 

1.  That  a  person  whose  term  of  office  has  expired,  is  not  liable 
to  impeachment  for  any  misconduct  under  section  1,  article  6  of 
the  Constitution. 

2.  That  a  person  holding  an  elective  office,  is  not  liable  to  be 
impeached  under  section  1,  article  6  of  the  Constitution,  for  any 
misconduct  before  the  commencement  of  his  term,  although  such 
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ndfloonduot  occurred  while  he  held  the  same  or  another  oflice,  un- 
der a  previotus  election. 

All  which  is  respectfully  aufamitted. 

Jamxb  H.  WvexBj  Chairrnan 
C.  B.  Ikoaixs 

BOBSBT   D.    LiVINGBTOIV 
O.   H.   BjkBTlSQB 
A.  A.  HSNDBB 

J«  Subnet 

Gammittee 

Lincoln  in  hia  Constitutional  History  of  New  York^  volume 
4,  page  606^  says,  concerning  the  Barnard  case  and  the  foregoing 
opinion: 

^^  The  course  adopted  hy  the  court  in  this  case  can  scarcely 
be  deemed  an  authority  for  an  impeachment  where  all  the 
alleged  misconduct  occurred  during  a  previous  term  for  the 
reason  that  some  of  the  charges  on  which  the  judge  was  con- 
victed relate  to  misconduct  during  his  present  term,  and  these 
charges  were  obviously  within  the  jurisdiction  of  the  court, 
and  a  conviction  on  them  was  sufficient  to  sustain  its  judg- 
ment The  opinion  expressed  by  the  Assembly  judiciary 
committee  in  1858  has  not  yet  been  overruled  so  far  as  it 
relates  to  the  jurisdiction  to  impeach  for  misconduct  wholly 
occurring  during  the  previous  official  term." 

1872.  Proceedings  in  the  Senate  in  relation  to  the  removal 
of  Horace  G.  Prindle^  county  judge  and  surrogata 

At  the  request  of  the  Assembly,  the  Governor  submitted  to  the 
Senate  fifty-four  charges  against  Judge  Prindle,  and  requested  his 
removal  Judge  Prindle  demurred  to  all  the  charges  except  the 
fourth  on  the  ground  that  they  did  not  state  acts  during  his  present 
term  of  office,  '^but  allied  official  misconduct  which  occurred 
during  the  prior  and  former  terms  of  office  of  the  respondent" 
After  a  lengthy  argument  by  counsel  the  Senate,  in  secret  session, 
voted  to  overrule  the  demurrer. 

This  case  is  distinguished  from  ours  by  the  fact  that  &e 
charges  in  question  related  to  misconduct  during  a  prior  term. 
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1872.     Matter  of  the  removal  of  Judge  John  H.  McCuniL 

The  Assembly  investigated  charges  against  John  H.  McCunn 
and  requested  the  Governor  to  recommend  to  the  Senate  that  the 
Senate  remove  him  from  his  office  as  justice  of  the  Superior  Court 
of  the  city  of  New  York.  The  Senate  sat  to  hear  testimony  and 
determine  this  question. 

Judge  McCunn's  first  term  as  justice  of  the  Superior  Court 
extended  from  January  1,  1866,  to  December  81,  1869.  His  sec- 
ond term  extended  from  January  1,  1870,  until  the  date  of  hia 
impeachment  in  1872.  Eight  charges  were  preferred  against 
him.  Charges  3,  5,  6  and  7  related  exclusively  to  acts  committed 
during  his  first  term.  Charge  6  was  held  not  proven.  All  the 
other  charges  were  held  to  be  proven,  and  it  was  unanimously  re- 
solved that  he  be  removed  from  office.  There  was  no  attempt  to 
charge  him  with  any  acts  committed  before  he  began  his  first 
term.  The  case  is  distinguished  from  ours  by  the  fact  that  the 
acts  charged  occurred  either  during  McCunn's  current  term  of 
office  or  during  a  prior  term  of  the  same  office. 

1899.     State  of  Iowa  v.  Welsh,  109  Iowa  19. 

Action  for  removal  of  sheriff  for  misconduct  The  state  ap- 
pealed from  a  judgment  on  a  direct  verdict  for  the  defendant 

*'  II.  The  defendant  was  reelected  sheriff  of  Johnson 
county  at  the  general  election  of  1898,  and  during  his 
second  term,  commencing  January  Ist  of  the  year  follow- 
ing, this  action  for  his  removal  was  begun.  On  motion, 
the  particular  averments  of  official  misconduct  and  neglect 
of  duty  during  the  first  term  were  stricken  from  the  petiticm 
on  the  ground  that  removals  are  only  allowable  for  acts  dur- 
ing the  term  being  served.  The  statute  contains  no  such 
limitation.  The  very  object  of  removal  is  to  rid  the  com- 
munity of  a  corrupt,  incapable  or  unworthy  official.  Hia 
acts  during  his  previous  term  quite  as  effectually  stamp  him 
as  such  as  those  of  that  he  may  be  serving.  Beelection 
does  not  condone  the  offensa  Misconduct  may  not  havo 
been  discovered  prior  to  election,  and,  in  any  event,  had  not 
been  established  in  the  manner  contemplated  by  the  statute. 
The  defendant  was  entitled  to  the  office  until  his  successor 
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was  elected  and  qualified.  Code,  section  1265.  Being  his 
own  successor,  the  identical  officer  continued  through  both 
terms.  His  disqualification  to  continue  in  the  particular 
ot&ce  results  from  the  commission  of  some  of  the  prohibited 
acts  during  his  incumbency.  State  v.  Bourgeois,  64  La. 
1350  (14  South.  Eep.  28) ;  Blackenridge  v.  State,  27  Tex. 
App.  513  (11  S.  W.  Bep.  631).  This  has  been  the  uni- 
form rule  in  impeachment  trials,  where,  coupled  with  re- 
moval from  office,  is  the  penalty  of  disqualification  to  hold 
any  office  of  honor,  trust  or  profit  under  the  state.  In  New 
York,  Judge  Barnard  was  impeached  during  his  second 
term  for  acts  committed  in  that  previous.  The  same  was 
true  of  the  impeachment  of  Judge  Hubble,  of  Wisconsin, 
and  Gk>v.  Butler,  of  Nebraska.  Whether  the  impeachment 
may  take  place  after  the  expiration  of  the  term  or  resigna- 
tion is  a  mooted  question.  See  arguments  on  the  trial  of 
Belknap  before  the  United  States  >Senate.  The  supreme 
court  of  Nebraska,  in  an  able  and  exhaustive  opinion  by  Mr. 
Justice  Nerval,  held,  in  SUte  v.  Hill,  87  Neb.  80  (65  N. 
W.  Bep.  794),  that,  as  the  primary  object  is  removal  from 
office,  ex-officials  cannot  be  impeached,  saying :  ^  The  object 
of  impeachment  is  to  remove  a  corrupt  or  unworthy  officer. 
If  his  term  has  expired,  and  he  is  no  longer  in  office,  that 
object  is  attained,  and  the  reason  of  his  impeachment  no 
longer  exists;  but,  if  the  offender  is  still  an  officer,  he  is 
amenable  to  impeachment,  although  the  acts  charged  were 
committed  in  his  previous  term  of  the  same  oS&ceJ  We  do 
not  overlook  Thurston  v.  Clark,  107  Cal.  285  (40  Pac 
Bep.  435),  where  in  referring  to  the  previous  case  of  Smith 
V.  Ling,  68  CaL  324  (9  Pac  Bep.  171),  holding  an  action 
for  removisd  could  not  be  maintained  after  the  expiration  of 
the  term,  the  court  said :  ^  By  parity  of  reasoning,  an  officer 
cannot  ...  be  removed  from  office  for  a  violation  of 
his  duties  while  serving  in  another  office,  or  in  another  term 
of  the  same  office.  Each  term  of  office  is  an  entirety, 
separate  and  distinct  from  all  other  terms  of  the  same  office.' 
It  is  doubtless  true  that  a  removal  cannot  be  had  on  account 
of  misconduct  in  another  office,  but  only  so  because  such  a 
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provision  may  not  be  included  among  the  statutory  cauies  of 
removaL  Speed  v.  Oommon  Council  of  Detroit^  98  Mich« 
360,  39  Am.  St  555  (57  N.  W.  Bep.  406).  This  may 
also  be  said  of  offenses  committed  previous  to  being  inducted 
into  the  particular  office.  Com.  v.  Shaver,  8  Watta  h  S. 
338;  Tyrrell  v.  Common  Council  of  Jersey  City,  25  N.  J. 
Law  536.  For  many  purposes  each  term  of  office  is 
separate  and  entire.  This  is  especially  true  with  respect 
to  the  obligation  of  sureties.  But  there  is  no  reason  for  so 
holding  as  to  the  incumbent.  Being  his  own  successor, 
there  is  no  interregnum.  His  qualification  marks  the  only 
connection  between  his  terms.  The  commission  of  any  of 
the  prohibited  acts  the  day  before  quite  as  particularly 
stamps  him  as  an  improper  person  to  be  intrusted  with  the 
performance  of  the  duties  of  his  particular  office,  as  though 
done  the  day  after.  The  fact  of  guilt  with  respect  to  that 
office  warrants  the  conclusion  that  he  may  no  longer  with 
safety  be  trusted  in  discharging  his  duties." 

This  case  is  also  distinguished  from  the  case  at  bar  by  the  fact 
that  the  acts  complained  of  were  done  during  a  prior  term  of  the 
same  office. 

1893.     State  v.  Bourgeois,  45  La.  Ann.  1350. 

Action  to  remove  a  sheriff  under  article  201  of  the  Constitution 
and  act  no.  135  of  1880. 

Specifiications  1st,  2d,  3d  and  9th  charged  official  malfeasance 
during  the  defendant's  prior  term  in  the  same  office.  The  court 
said,  page  1364: 

''  The  defendant  has  been  uninterruptedly  in  office  since 
the  commission  of  the  acts  complained  of. 

^^  There  was  by  his  reelection  no  interruption  in  his  official 
tenure.  At  no  time  was  there  an  interregnum.  He  was  by 
the  constitution  to  continue  in  office  until  his  successor  was 
elected  and  qualified.  He  was  his  ow  nsuccessor,  the  identical 
officer  in  both  terms  against  whom  charges  are  preferred." 

Section  201  of  the  Constitution,  above  referred  to,  provided 
that  officers  might  be  removed  for  the  causes  specified  in  section 
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196.  This  section  prorided  removal  for  '^  high  crimes  and  misde- 
meanors,  for  nonfeasance  or  malfeasance  in  office^  for  incompe- 
tency, for  corruption,  favoritism,  extortion  or  oppression  in  office^ 
or  for  gross  misconduct  or  habitual  drunkenness." 

The  case  is  clearly  distinguished  from  ours  on  the  ground  that 
when  the  acts  complained  of  occurred  the  defendant  was  serving  a 
prior  term  in  the  same  office.  The  language  shows  that  if  this  had 
not  been  the  case,  the  decision  would  have  been  different 
(Page  1354.) 


The  President. —  My  brothers,  I  have  a  very  strong  notion  of 
how  we  should  deal  with  the  present  motion  toward  the  re- 
spondent, or,  rather,  how  we  should  deal  with  the  objections  which 
the  respondent  has  interposed  to  these  articles  of  impeachment. 

We  should  follow  a  course  not  infrequently  adopted  in  usual 
ordinaiy  judicial  proceedings;  in  other  words,  reserve  the  de- 
termination of  this  question  until  the  final  decision  of  the  case. 
That  is  often  done,  as  everyone  of  you,  whether  members  of  the 
Court  of  Appeals  or  members  of  the  Senate,  knows,  who  has  either 
practiced  before  courts  or  who  has  occupied  judicial  position.  You 
know  that  it  is  not  an  unusual  practice  especially  where,  as  in  the 
present  case,  the  court  is  not  only  the  trier  of  the  question  of  law 
but  is  also  the  trier  of  the  question  of  fact. 

There  are  reasons  that  make  it  peculiarly  proper,  it  seems  to 
me,  to  adopt  that  course  in  the  present  case.  In  the  first  place,  in 
an  ordinary  judicial  proceeding,  a  trial  by  the  court,  the  court 
is  required  to  separate  as  far  as  possible  the  questions  of  fact 
from  those  of  law  so  if  the  decision  is  reviewed  it  may  distinguish 
between  what  matters  the  court  decided  as  matter  of  fact  and 
what  as  matters  of  law.  That  is  not  possible  under  the  procedure 
that  takes  place  in  a  Court  for  the  Trial  of  Impeachments.  The 
final  determination  is  by  a  vote  of  guilty  or  not  guilty,  and  that 
of  course  requires  a  determination  of  the  question  of  law  as  to 
whether  the  facts  which  appear  to  be  proved  justify  the  impeach- 
ment of  the  respondent  or  not  It  is  very  difficult  to  separate  one 
from  Hie  other,  tiiough  it  may  be,  if  either  the  charges  in  this  case 
were  frivolous  or  if  the  objections  in  this  case  to  the  charges  were 
frivolous^  we  might  leadily  dispose  of  them.    I  wish  not  even  to 
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intimate  any  opinion  as  to  the  merits  f urtiher  tiban  to  say  that  in 
my  judgment  you  can  not  characterize  either  the  charges  or  the 
objections  as  of  that  character.  Not  only  this,  but  it  has  been  al- 
most the  universal  custom  so  far  as  I  know,  gentlemen,  and  so  far 
as  my  reading  and  familiarity  with  the  proceedings  by  impeach- 
ment goes,  to  decide  the  question  as  to  whether  the  acts  charged 
are  impeachable  offenses  or  not,  on  Ute  final  submission  of  the  case 
to  the  Court.  In  many  of  the  cases,  the  most  prominent,  dis- 
pute has  not  been  so  much  as  to  the  facts  as  to  that  very  question. 
In  the  most  momentous  prosecution  by  impeachment  of  which 
the  books  give  us  any  record,  that  of  the  President  of  the  United 
States,  Andrew  Johnson,  the  turning  point  in  that  case,  at 
least  the  dominant  point  in  that  case,  was  the  question  whether 
the  removal  of  Mr.  Stanton  was  a  violation  of  the  tenure  of  office 
act,  and  whether  if  it  was  a  violation  of  the  tenure  of  office  act 
that  act  was  or  was  not  constitutional;  the  uniform  current  of 
authority  previous  to  that  time  having  been  to  the  effect  that  the 
President  imder  the  Constitution  had  an  tmlimited  power  of  re- 
moval though  there  was  required  the  consent  of  the  Senate  to  the 
appointment  to  office.  The  major  part  of  the  argument  of  the 
distinguished  counsel  in  that  case  was  addressed  to  those  questions. 
Kow,  gentlemen,  there  is  no  subject,  I  may  say,  on  which 
there  has  been  more  divergence  of  opinion  than  as  to  what 
constitute  and  what  do  not  constitute  impeachable  offenses. 
On  that  question  the  greatest  statesmen,  the  greatest  publicists, 
the  greatest  advocates  and  text  writers  are  not  in  accord  but  many 
times  diametrically  opposed  one  to  the  oHier.  Therefore  it  seems 
to  me  that  that  constitutes  a  strong  reason  for  the  course  that  should 
betaken. 

There  is  something  else  to  be  said  too;  if  it  were  an  original 
question,  it  seems  to  me  not  wise  to  decide  this  case  piecemeal,  to 
decide  one>half  today  and  one-half  next  week.  What  decision 
is  made  today  or  what  is  the  vote  of  any  member  of  this  Court 
today  would  not  be  binding  when  you  come  to  the  final  determina- 
tion. Is  it  not  wiser  first  for  us  not  to  commit  ourselves  even 
to  any  extent?  It  is  not  that  I  fear  so  much  the  fact  of  being 
inconsistent.  The  wisest  men  change  their  opinions,  and  as  a 
judge  I  certainly  should  not  be  ashamed  to  acknowledge  if  I  was 
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conyinced  that  I  was  wrong  at  a  later  stage  of  the  case,  to  acknowl- 
edge it  and  to  vote  the  other  way,  hut  it  seems  to  me  it  is  much 
wiser,  that  the  counsel  will  proceed  much  more  easily,  if  they  feel 
that  all  the  members  of  the  Court  have  an  open  mind  on  this 
qnestioiL 

There  is  another  reason,  too.  It  is  peculiar.  The  Court  of 
Impeachment  when  you  come  to  the  final  vote  requires  a  vote  of 
two-thirds.  Under  the  provisions  of  the  Penal  Code  a  decision 
of  this  question  that  has  been  raised  requires  only  the  vote  of 
the  majority.  Suppose  a  majority  decide  that  the  articles  should 
be  overruled  and  a  minority  greater  than  one-third  decides  the 
other  way.  How  can  it  then  be  disposed  of  on  the  final  argu- 
ment? Now,  this  is  not  an  imaginary  case.  It  is  a  case  that 
actually  happened  in  the  impeachment  of  Mr.  Belknap,  Secre- 
tary of  State  under  General  Grant,  which  the  old  members  of  the 
Court  will  remember,  because  it  was  a  case  that  excited  a  great 
deal  of  public  interest.  Mr.  Belknap  having  resigned,  the  ques- 
tion was  whether  that  defeated  the  impeachment.  A  majority  of 
the  court  held  that  it  did  not  They  then  proceeded  to  try,  and 
in  the  final  determination  more  than  one-third  voted  to  acquit 
him,  and  nearly  all  the  members  that  voted  to  acquit  put  it  on  the 
question  of  law  and  not  on  the  question  of  fact 

Lastly,  there  is  another  consideration.  This  is  as  I  have  al- 
ready stated  a  matter  of  great  importance,  not  only  in  this  par- 
ticular case  but  as  a  precedent  on  the  construction  of  the  Con- 
stitution, for  what  causes  a  public  officer  shall  be  removed  from 
office.  Now,  I  am  frank  tq  say  for  myself  I  should  prefer  to 
have  an  opportunity  to  reflect  more  on  the  arguments  that  have 
been  adduced  before  us  by  the  very  eminent  counsel  on  each  side 
of  this  case.  It  would  be  very  inconvenient  to  adjourn  now  to 
let  us  look  up  the  authorities.  Therefore,  for  the  purpose  of  dis- 
posing of  this  case,  I  shall  overrule  these  objections  pro  forma 
simply  without  meaning  to  express  any  opinion  whatever  on  the 
merits,  and  if  you  agree  with  me  that  will  be  the  case  taken,  but  I 
hope  some  one  of  our  number  will  ask  for  a  vote  on  that  disposi- 
tion of  the  case. 

Senator  Wagner. —  I  move,  in  accordance  with  the  opinion 
given  by  the  President,  that  ib§  fipal  (J^cisioji  gf  this  question  be 
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left  open  until  the  submission  of  the  case  in  its  entirety,  and  at 
this  time  to  pro  forma  overrule  the  objection. 

The  President. —  All  in  favor  will  say  Aye;  opposed,  No.  I 
am  imcertain.    The  clerk  will  call  the  roll. 

Ayes  —  Senator  Argetsinger,  Judge  Bartlett,  Senators  Blau- 
velt,  Boylan,  Brown,  Bussey,  Carroll,  Carswell,  Judge  Chase, 
Senator  Coats,  Judges  Collin,  Cuddeback,  Cullen,  Senators 
Cullen,  Emerson,  Foley,  Frawley,  Godfrey,  Griffin,  Heacock, 
Healy,  Heffeman,  Hewitt,  Judges  Hiscock,  Hogan,  Senators 
McClelland,  Malone,  Judge  Miller,  Senators  Murtaugh,  Ormrod, 
Palmer,  Patten,  Pollock,  Sage,  Sanner,  Simpson,  Stivers,  Sulli- 
van, Thomas,  Thompson,  Torborg,  Velte,  Wagner,  Walters, 
Wende,  Judge  Werner,  Senators  White,  Whitnejr,  Wilson  —  49. 

Noes  —  Senators  Duhamel,  Herrick,  McKnight,  O'Keefe, 
Peckham,  Seeley,  Wheeler  —  7. 

The  President —  The  objections  to  the  sufficiency  of  the  articles 
having  been  overruled,  it  is  now  incumbent  for  the  respondent  to 
answer. 

Mr.  Herrick. —  May  it  please  your  Honor,  Mr.  President,  I  had 
the  answer  signed  by  the  respondent  but  I  do  not  find  it  here. 

The  President. —  It  is  not  necessary  under  the  Code  to  have 
a  formal  answer. 

Mr.  Herrick. —  No,  but  I  wanted  to  get  one  signed  by  him. 
I  had  it  I  will  file  this  answer  then.  I  will  file  the  answer 
of  the  respondent.  We  had  drawn  them  up  in  the  alternative  so 
that  if  we  succeeded  in  our  motion  it  would  be  to  a  portion  of  the 
articles  and  the  other  one  would  be  to  the  whole  of  the  articles,  and 
that  one  I  now  file  and  request  the  clerk  to  read  it 

The  President. —  Is  this  the  answer  you  wish  to  interpose  in 
the  present  state  of  the  case? 

Mr.  Herrick. —  Yes,  sir;  here  is  the  original  signed  by  the 
respondent  which  I  ask  to  have  read. 

The  President —  The  clerk  will  read  the  answer. 
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TLe  clerk  read  the  answer  as  follows: 

STATE  OF  NEW  TOBX 

ZN  THM 

COUBT  FOR  THE  TRIAL  OF  IMPEACHMENTS 

The  Pbopub  of  thb  (State  of  New 

YOBX,  BY  THB  ASSEMBLY  ThEBBOF 

againat 
William  Sulzbb^  As  Governor 


Ansu/er 


The  above-named  respondent,  William  Sulzer,  in  answer  to  the 
articles  of  impeaehment  preferred  against  him,  answers  and 
alleges  as  follows: 

First.  In  answer  to  the  ifirst  article  of  impeachment  this 
respondent  admits  that  he  is  the  Gk>vemor  of  this  State  for  the 
term  beginning  January  1,  1913,  having  been  elected  at  the  gen- 
eral election  held  on  the  6th  day  of  November,  1912,  and  admits 
that  he  made  and  filed  in  the  office  of  the  Secretary  of  State,  a 
statement  of  moneys  received,  contributed  or  expended,  as  in  said 
first  article  set  forth  and  contained;  but  denies  each  and  every 
other  allegation,  matter  and  fact  therein  set  forth  and  contained. 

And  in  further  answer  thereto  alleges  that  he  made  the  state- 
ment in  said  first  article  referred  to  in  good  faith,  and  that  at  the 
time  of  making  and  filing  the  same  this  respondent  believed  it 
to  be  a  true  and  accurate  account  of  the  moneys  paid  out  for  his 
election  erpeuses,  and  it  was  not  intended  by  him  to  be  false,  or 
an  evasion  of,  or  in  violation  of,  the  statutes  of  the  State. 

Second.  In  answer  to  the  second  article  of  impeachment,  this 
respondent  admits  that  he  is  now  the  Governor  of  the  State,  hav- 
ing been  elected  thereto  on  the  5th  day  of  November,  1912,  as  in  said 
second  article  set  forth,  and  that  he  filed  a  statement  purporting  to 
be  a  statement  of  all  the  moneys  received,  contributed  or  ex- 
pended by  him,  as  candidate  for  the  office  of  Governor,  as  set  forth 
in  said  second  article ;  but  denies  each  and  every  other  allegation, 
matter  and  fact  therein  contained  and  set  forth* 
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And  this  reBpondent,  further  answering  the  said  second  article 
of  impeachment,  alleges  that  he  made  the  statement  in  good  faith 
and  that  at  the  time  of  the  making  and  swearing  to  the  same  he 
believes  it  to  be  a  true  and  accurate  statement,  and  that  the  same 
was  not  intended  by  him  to  be  false  or  an  evasion  of,  or  in  viola- 
tion of,  the  statutes  of  the  State. 

Third.  In  answer  to  the  third  article  of  impeachment  he 
admits  that  at  the  time  therein  alleged  and  set  forth,  he  was,  and 
now  is  the  Governor  of  the  State  of  New  York,  and  denies  each 
and  every  other  allegation,  matter  and  fact  in  said  third  article 
set  forth  and  contained. 

Fourth.  In  answer  to  the  fourth  article  of  impeachment,  he 
admits  that  at  the  time  alleged  and  set  forth  he  was  the  Governor 
of  the  State  of  New  York;  and  denies  each  and  every  other  all^a- 
tion,  matter  and  fact  in  said  fourth  article  set  forth  and  contained. 

Fifth.  In  answer  to  the  fifth  article  of  impeachment,  he  ad- 
mits that  at  the  time  allied  and  set  forth,  he  was,  and  now  is  the 
Governor  of  the  State  of  New  York;  and  denies  each  and  every 
other  allegation,  matter  and  fact  in  said  fifth  article  set  forth  and 
contained. 

Sixth.  In  answer  to  the  sixth  article  of  impeachment  this 
respondent  admits  that  he  now  is  the  Governor  of  the  State  of 
New  York;  that  he  was  regularly  nominated  by  the  Democratic 
party  therefor,  and  thereafter  elected  to  such  office,  as  alleged 
and  set  forth  in  said  sixth  article ;  but  denies  each  and  every  other 
allegation,  matter  and  fact  herein  contained  and  set  forth. 

SeventL  In  answer  to  the  seventh  article  of  impeachment  he 
admits  that  at  the  time  alleged  and  set  forth,  he  was  and  now  is 
the  Governor  of  the  State  of  New  York;  and  denies  each  and 
every  other  all^ation,  matter  and  fact  in  said  seventh  article 
set  forth  and  contained. 

Eighth.  In  answer  to  the  eighth  article  of  impeachment  he 
admits  that  at  the  time  alleged  and  set  forth  he  was  and  now  is 
the  Governor  of  the  State  of  New  York;  and  denies  each  and 
every  other  allegation,  matter  and  fact  in  said  eighth  article  con- 
tained. 

Whebefore  this  respondent  asks  that  said  articles  of  impeach* 
ment  against  him  be  dismissed. 

(Signed)  Williau  Sxtlzeb 
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The  PreBident — Call  yoar  witnesses^  gentlemea. 

Mr.  Brackets — The  opening  of  the  case  ?  The  opening  first  of 
counsel  on  each  side,  following  the  rules  of  the  Supreme  Court? 

The  President — Yes. 

Mr.  Herrick. —  Mr.  President,  I  am  informed  —  I  was  en- 
gaged at  the  time  —  that  there  was  some  announcement  made  that 
both  sides  were  to  open  at  this  time. 

The  President — No,  I  do  not  understand  so. 

Mr.  Parker. —  That  was  the  point  made  by  Senator  Brackett, 
that  imder  the  rules,  under  rule  29,  there  is  an  opening  first  on 
the  part  of  the  managers  and  then  on  the  part  of  the  defense. 

The  President —  It  had  escaped  the  attention  of  the  Presiding 
Judge. 

Mr.  Brackett —  Rule  29  of  the  Supreme  Court,  not  of  these 
rules.  These  rules  adopted  the  rules  of  the  Supreme  Court 
Eule  29  of  the  Supreme  Court  provides  that  counsel  for  the  plain- 
tiff shall  open  first,  and  then  counsel  for  the  defensa 

Mr.  Herrick. —  That  applies,  as  I  understand,  only  to  civil 
cases,  and  not  a  criminal  proceeding  at  all,  an  impeachment  pro- 


The  President —  We  will  hear  this  gentleman  firsts  and  dispose 
of  it  afterwards. 

Mr.  Bichards. —  Presiding  Judge  and  Members  of  the  High 
Court  of  Impeachment:  The  technical  objections  and  so-called 
constitutional  questions  have  either  been  swept  aside  or  reserved 
for  further  consideration  by  the  Court,  the  question  now  is 
upon  the  merits  as  to  whether  William  Sulzer  is  guilty  or  not 
guilty  of  certain  offenses  charged  in  the  articles  of  impeachment, 
so  that  it  now  becomes  my  duty  to  outline  briefly  the  facts  in  sup- 
port of  the  articles  charging  the  defendant,  or  respondent,  with  wil- 
ful and  corrupt  misconduct  in  office,  and  with  high  crimes  and  mis- 
demeanors. High  crimes  and  misdemeanors !  High  the  office  of 
William  Sulzer,  but  low,  we  claim,  are  the  crimes  or  offenses  which 
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are  charged  against  him,  and  which  we  ahall  show.  Plain  offenses, 
termed  by  the  law  as  frauds  larceny,  and  perjury,  the  diief  ele- 
ments of  the  articles  of  impeachment.  The  election  law  of  this 
State  has  shown  a  well-defined  policy  whereby  tiie  law  takes  hold 
of  a  candidate  for  Governor  from  the  moment  of  his  nomina- 
tion and  requires  a  compliance  by  him  as  Governor-elect,  if  he  is 
elected,  before  he  can  take  the  oath  of  office  and  act  as  Governor. 

The  law  provides  in  substance  that  $10,000  is  the  limit  which 
a  candidate  for  Governor  can  expend,  and  that  after  election  he, 
as  GovemorH&lect,  shall  make  and  file  a  statement  over  his  own 
signature,  backed  by  his  oath,  as  to  the  financing  of  his  campaign, 
and  this,  we  contend,  is  in  the  nature  of  a  condition  precedent  to 
his  taking  office  as  Governor. 

The  law  provides  that  a  candidate,  within  a  certain  period  after 
election,  shall  file  such  verified  statement,  setting  forth  all  re- 
ceipts, expenditures,  disbursements  and  liabilities  made  or  in- 
curred by  him  as  a  candidate,  including  the  amount  received,  the 
name  of  the  person  from  whom  received,  the  date  of  its  receipt 
and  amount  of  every  expenditure  or  disbursement  exceeding  $5, 
the  name  of  the  person  or  committee  to  whom  it  was  made,  with 
the  date  thereof,  and  all  contributions  made  by  such  candidate. 

The  purpose  of  those  provisions  is  dear,  is  known  to  all  men 
in  political  life,  and  therefore  well  known  to  the  respondent:  to 
prevent  the  corrupt  receipt  of  money,  and  the  receipt  of  corrupt 
money;  to  prevent  corrupt  expenditure;  to  limit  the  amount 
which  a  candidate  may  expend,  and  therefore  by  implication  to 
limit  the  amount  which  the  candidate  may  receiva  Its  pro- 
gressive policy  has  been  to  let  the  people  of  the  State  know 
whether  there  are  any  strings  to  a  candidate,  and  who  his  backers 
are.  In  other  words,  that  the  electors  of  the  State  may  know 
whether  or  not  under  the  guise  of  campaign  contributions  money 
is  paid  to  a  candidate  to  influence  later  official  action,  so  that 
when  a  man  takes  office  his  official  acts  can  be  scrutinized, 
weighed  and  judged  in  the  light  of  the  interests,  political  or 
financial,  that  were  behind  him  during  his  campaign. 

With  these  provisions  in  force,  what  did  William  Sulzer,  the 
respondent,  do  ?  He  was  nominated  on  October  2,  1912,  and  we 
propose  to  show  that  almost  immediately  thereafter  he  b^gan 
to  solicit  and  obtain  large  sums  of  money  for  campaign  purposes. 
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We  shall  show  that  he  was  busier  in  getting  money  and  in 
trying  to  get  it  than  he  was  in  getting  votes.  He  went  at  his 
campaign  for  money  with  system,  with  cool  deliberation  and 
cunning  schemes  to  conceal  what  he  got  Five  days  after  he  was 
nominated  he  made  a  public  statement  that  he  would  have  no 
financial  managers  or  campaign  collectors,  yet  at  that  moment 
his  private  secretary  was  running  a  secret  campaign  account,  and 
the  respondent  already  had  working  for  him  collectors  scouring 
the  city  and  State  for  contributions.  We  expect  to  show  that  he 
first  preferred  currency,  which  has  no  ear  marks,  and  next  checks 
to  bearer  or  cash ;  next  checks  to  the  order  of  someone  other  than 
himself,  and  last  checks  to  his  own  order,  if  the  others  were  not 
possible. 

He  had  more  than  one  ^^  bagman,  "  to  use  an  expression  which  I 
believe  the  respondent  is  fond  of.  He  had  a  bag  himself  which 
was  as  open  to  a  $10,000  contribution  as  to  a  $2  one.  We  shall 
prove  to  the  satisfaction  of  this  Court,  we  believe,  instances  of  his 
request  that  checks  should  be  made  to  the  order  of  someone  other 
than  himself ;  that  he  preferred  cash  to  the  checks,  and  that  when 
some  of  his  collectors  came  in  with  checks  he  asked  them  in  the 
future  to  cash  those  checks  and  bring  him  the  cash. 

He  did  more  than  collect  and  hold  these  funds.  .  He  intended 
to  keep  them.  He  had  no  thought  of  returning  them  to  the  con- 
tributors, for  it  will  clearly  appear  that  he  used  and  intended 
to  use  these  contributions  in  the  purchase  of  stocks  and  for 
margins  on  stock  transactions. 

The  respondent  had  many  ways  of  getting  money,  and  many 
ways  of  concealing  it.  He  had  first  the  account  of  Louis  A.  Sar- 
ecky,  his  private  secretary,  in  the  Mutual  Alliance  Trust  Com- 
pany. There  was  a  personal  account  of  the  respondent  in  the 
Farmers  Loan  &  Trust  Company.  There  was  a  speculative  account 
on  margins  in  the  brokerage  house  of  Harris  &  Fuller.  There  was 
also  a  stock  account  or  a  transaction  account  in  the  office  of  Boyer, 
Oriswold  &  Company,  brokers,  and  another  in  the  office  of  another 
brokerage  firm,  Fuller  &  Gray. 

During  the  period  of  October  and  November,  1912,  we  shall 
show  that  into  and  out  of  the  Sarecky  account  went  practically 
$12,000,  $7,000  more  than  the  respondent  reported. 
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We  shall  ehow  that  into  the  Farmers  Loan  and  Trust  Company 
account  went  over  $16,000  mora 

We  shall  show  that  into  the  account  of  Harris  &  Fuller  went 
$10,000.  To  Boyer  &  Griswold  went  $12,025,  and  to  Fuller  & 
Gray  went  $17,337.50.  The  documentary  evidence  in  this  case 
will  show  that  of  these  ameunts  $40,000  was  in  cash. 

We  shall  show  beyond  peradventure  the  respondent's  knowledge 
of  and  participation  in  the  receipt  and  deposits  of  these  moneys, 
not  only  by  transactions  and  conversations  with  witnesses  who 
are  disinterested,  but  by  his  own  signature  to  deposit  slips  and 
checks. 

When  evidence  of  these  charges  first  became  public,  the 
respondent  claimed  that  when  they  were  made  he  was  away  cam- 
paigning, and  that  the  contributions  were  paid  to  committees  or 
agents,  and  for  the  purpose  of  demonstrating  the  falsity  of  that 
claim  in  advance,  I  shall  briefly  state  the  facts  with  r^ard  to  the 
whereabouts  of  the  respondent  and  his  knowledge  of  the  trans- 
actions in  question. 

On  October  4,  1912,  after  his  nomination,  the  respondent  re- 
turned from  Syracuse  to  New  York  City  where  he  remained  un- 
interruptedly imtil  October  17,  1912,  and  during  that  period  of 
thirteen  days  his  collections  in  cash  and  checks  deposited  with  the 
firms  and  the  banks  that  I  have  described,  amounted  to  over 
$27,000. 

On  October  5th,  a  check  for  $500  was  sent  him  by  Mr.  Abram 
I.  Elkus,  and  on  that  same  day  another  one  for  $1,000  was  handed 
him  by  Henry  Morganthau,  both  of  which  were  personally  en- 
dorsed by  him  and  deposited  in  the  Farmers  Loan  &  Trust  Com- 
pany with  a  slip  filled  out  in  his  own  handwriting.  On  October 
9th,  a  check  was  sent  by  William  F.  McCombs  for  $500,  which 
check  was  deposited  in  the  Sarecky  account.  On  October  10th, 
the  day  he  appeared  at  the  National  Democratic  Club  and  ac- 
cepted the  nomination  for  Governor,  he  afterwards  visited  the 
Manhattan  dub,  and  he  got  many  checks,  some  from  members  of 
the  latter  club.  On  that  date  he  got  from  John  Lynn,  $500; 
Lyman  A.  Spalding,  $100 ;  Theodore  W.  Myers,  $1,000 ;  E.  C. 
Benedict,  $250,  and  many  others,  whom  I  shall  not  now  name. 

He  showed  fine  discrimination  as  to  the  disposition  of  these 
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checks  of  October  10th.  Some  were  deposited  by  Sarecky  and 
reported  in  the  statement;  some  were  deposited  by  Sarecky  and 
not  reported;  and  others  were  used  by  the  respondent  to  pur- 
chase Big  Four  sto<^  from  the  firm  of  Boyer^  Griswold  &  Com- 
pany, six  days  later. 

On  October  14th  he  received  a  check  from  Jacob  H.  Schiff  for 
$2,500  to  the  order  of  Sarecky. 

Across  the  comer  of  the  check  is  written,  "  Mr.  SchifiPs  con- 
tribution to  Wm.  Sulzer's  campaign  expenses,"  placed  there  by 
Mr.  Schiff  just  before  it  was  delivered  to  the  investigating  com- 
mittee, as  a  voluntary  statement  by  Mr.  Schiff  of  the  purpose  of 
the  check,  in  lieu  of  testifying  before  that  committee. 

On  October  16th,  when  the  respondent  was  still  in  the  city, 
oame  the  first  transaction  in  Big  Four  stock  during  the  campaign, 
when  $12,025  was  paid  for  200  shares;  $7,125  in  cash,  the  fol- 
lowing checks: 

Theodore  W.  Myers   $1,000 

John  Lynn 500 

L.  A.  Spalding 100 

E.  F.  O'Dwyer 100 

John  W.  Coix 800 

Prank  V.  Strauss  Co 1,000 

John  T.  Dooling   1,000 


i 


Aggregating $4,000 


and  a  check  of  William  Sulzer  for  $900  to  make  the  exact 
amount,  were  used  by  his  friend  Frederick  L.  Colwell  to  buy 
these  200  shares,  a  stoek  in  which  Sulzer  had  long  been  inter- 
ested. 

The  checks  were  all  certified,  and  the  check  of  the  respondent 
for  $900  was  charged  to  his  account  in  the  Farmers  Loan  & 
Trust  Company  on  the  date  in  question.  On  October  16th, 
after  banking  hours,  there  was  handed  to  the  respondent  in  his 
office  a  check  for  $2,000  to  the  order  of  cash  by  a  friend  who  will 
testify,  and  I  will  refer  to  this  check  later. 

On  October  18th  and  19th,  the  respondent  went  on  a  short 
trip  up  the  Hudson  as  far  as  Troy,  and  returned.     On  Sunday, 


440  TBIAL  OF   WILLIAM  SULZBB 

October  20th,  he  spent  at  his  home,  176  Second  avenue,  TSew 
York  City,  and  Frederick  L.  Colwell  was  a  visitor.  The  follow- 
ing day,  October  21st,  Colwell  began  to  pnrohafle  more  Big  Four 
stock,  this  time  under  the  guise  of  account  No.  500,  from  Fuller 
&  Gray,  with  whom  he  had  desk  room.  Our  evidence  will  show 
that  this,  too,  was  Sulzer's  account 

From  October  21st  to  October  30th  inclusive,  the  respondent 
took  a  long  trip  up  State^  returning  to  New  York  City  in  the 
early  evening  of  October  30th,  and  it  is  interesting  to  note  the 
evidence  from  Fuller  &  Ghray's  books  as  to  the  dates  of  payment  in 
currency  to  Fuller  k  Gh*ay.  With  the  exception  of  two  compara- 
tively small  payments,  the  first  200  shares  of  Big  Four  stock  were 
bought  with  cash  furnished  on  October  31st,  the  day  after  the  de- 
fendant returned  to  New  York  City,  and  we  find  on  the  back  of 
the  $2,000  check  I  have  just  mentioned  the  endorsement  of  Fred- 
erick L.  Colwell  when  he  turned  it  into  cash  —  the  same  check  re- 
ceived by  the  respondent  at  his  office  after  banking  hours  on  the 
16th  day  of  October.  The  total  cash  paid  for  these  200  shares 
was  $11,825. 

On  November  4th,  the  day  before  election,  account  No.  500 
shows  100  more  shares  of  Big  Four  stock,  paid  for  on  November 
6th,  the  day  after  election,  with  $5,512.50  in  cash. 

We  come  now  to  the  secrecy  surrounding  the  delivery  of  the  Big 
Four  stock  purchased  on  account  No.  500.  Colwell  had  desk 
room  in  the  New  York  office  of  Fuller  k  Gray.  Fuller  &  Gray 
had  two  other  offices,  one  in  Brooklyn  and  one  in  Yonkers;  and 
when  the  stock  was  ready  to  be  delivered  the  Brooklyn  office  was 
telephoned  to  by  the  New  York  office  to  be  ready  to  make  delivery 
at  3.15  p.  UL  The  Brooklyn  office  then  sent  a  messenger  to  get 
the  stock  from  Harris  &  Fuller  in  New  York  The  Brooklyn 
office  then  telephoned  Coe,  a  clerk  in  the  Yonkers  office.  Coe 
from  the  Yonkers  office  was  ordered  to  go  to  Brooklyn,  and  he  de- 
livered the  stock  neither  in  the  New  York  office  nor  in  the  Brook- 
lyn office,  but  to  Colwell  at  the  National  Nassau  Bank,  a  block 
away  from  the  Brooklyn  office.  The  only  record  of  this  delivery 
was  a  receipt  from  Coe  —  none  from  Colwell. 

Meanwhile,  on  November  13th,  the  time  had  come  upon  the  re- 
spondent to  make  the  statement  required  of  him  as  Govemor^lect 
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I  am  not  going  to  read  the  details  of  that  statementy  but  I  jnat 
want  to  call  again  the  Oonrt's  attention  to  the  language  of  the  oath : 

"  State  of  New  York,  City  and  County  of  New  York,  as. : 
William  Sulzer,  being  duly  sworn,  says,  that  he  is  the  person 
who  signed  the  foregoing  statement;  that  said  statement  is 
in  all  respects  true,  and  that  the  same  is  a  full  and  detailed 
statement  of  all  moneys  received,  contributed  or  expended  by 
bim,  directly  or  indirectly,  by  himself  or  through  any  other 
person  in  aid  of  his  election.  Signed,  William  Sulzer. 
Sworn  to  before  me  this  13th  day  of  November,  1912. 

Alfbbd  J.  Wolff, 
Cammissumer  of  Deeds,  No.  72,  New  York  GUy/' 

And  that  statement,  to  which  the  oath  was  attached,  showed 
that  he  rpeorted  68  comparatively  small  contributions,  only  one 
of  $500,  and  none  over  $500,  and  aggregating  $5,460,  and  no 
mora  And  in  reporting  those  68  contributors,  while  the  68  are 
estimable  men,  fairly  well  known  to  some  of  the  citizens  of  the 
State,  there  was  not  a  name  on  the  list  that  would  carry  mean- 
ing to  any  elector  that  might  read  that  statement  for  the  purpose 
of  knowing  who  had  been  his  financial  supporters  in  the  campaign. 
There  is  no  report  of  any  contribution  from  either  Mr.  Jacob  S. 
Schiff,  or  Mr.  E.  C.  Benedict,  or  from  the  banker  Myers,  or 
from  Mr.  Morgenthau,  or  from  Mr.  McCombs,  nor  from  wealthy 
men  identified  with  the  brewing  and  liquor  interests.  And  we 
shall  ask  the  Court  to  infer,  when  our  proof  is  given,  without 
reference  to  the  question  of  actual  knowledge,  that  the  omis- 
sion of  the  names  of  distinguished  and  powerful  men  from  that 
list  was  not  by  accident^  but  by  design. 

In  connection  with  this  branch  of  the  charges  presented  by  the 
Assembly,  although  taken  up  in  articles  3,  4  and  5,  I  desire  to 
outline  briefly  the  efforts  made  by  the  respondent  while  Governor, 
to  prevent  the  revelation  of  the  misuse  of  the  funds  which  we  say 
will  be  indicated  by  this  evidenca  His  secretary,  Sarecky,  refused 
to  answer  questions  before  the  joint  legislative  committee,  unless 
represented  by  counsel,  one  of  those  counsel  who  sits  at  the  re- 
spondent's table;  and  we  expect  to  show  why  and  how  Sarecky's 
refusal  was  obtained. 
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It  will  also  appear  that  in  case  of  other  contributors,  the 
spondent  asked  them  to  refuse  to  testify  as  to  their  contributions, 
and  asked  them  to  conceal  the  fact  of  their  contributions. 

As  to  Colwell,  we  shall  show  that  when  he  was  first  subpoenaed 
before  the  legislative  investigating  committee,  he  appeared  but 
refused  to  answer;  that  when  subpoenaed  for  a  later  hearing,  he 
did  not  appear  at  alL  And  we  shall  present  evidence  that  the 
respondent  on  the  date  of  the  last  hearing,  August  8,  1913,  got 
into  communication  with  Mr.  Colwell  with  the  result  that  Colwell 
telephoned  to  his  home  to  have  his  bag  packed  and  to  be  met  with 
that  bag  on  the  north-bound  station  at  Yonkers;  that  Colwell 
boarded  the  train  at  that  station  at  Yonkers  on  his  way  north; 
that  he  haa  never  been  seen  in  his  home  or  in  his  office  and  al- 
though we  have  for  weeks  diligently  sought  him  he  cannot  be 
found  by  us  either  in  this  State  or  elsewhera 

As  to  the  articles  charging  corrupt  use  of  the  power  of  veto.  I 
now  take  up  for  consideration  the  offenses  chai^ged  in  article  7, 
the  corrupt  bargaining  by  the  respondent  in  office  as  (Governor,  of 
his  power  as  Governor. 

We  shall  show  that  he  punished  legislators  who  opposed  him  by 
vetoing  legislation  enacted  for  the  public  welfare,  and  traded 
executive  approval  of  bills  for  votes  for  his  direct  primary 
measure,  in  which  he  had  a  personal  political  interest 

Assemblyman  Sweet,  of  Oswego,  had  passed  by  both  houses  of 
the  Legislature  a  bill  providing  for  the  construction  of  a  bridge 
at  Minetto  in  Oswego  county,  to  take  the  place  of  a  bridge  that 
had  been  torn  down  or  removed  by  reason  of  the  construction  of 
the  barge  canal.  It  was  a  bridge  which  was  required,  as  the  evi- 
dence will  show,  by  the  demands  of  the  neighboihood.  It  had 
the  written  approval  before  the  Governor  of  the  Superintendent  of 
Public  Works.  It  was  approved  by  the  Department  of  Efficiency 
and  Economy,  to  whom  the  Governor  had  left  the  question  of 
its  approval.  And  when  Assemblyman  Sweet  told  the  Gk>vemor 
that  he  was  there  in  the  interest  of  that  bill,  the  respondent 
replied : 

"Assemblyman,  how  did  you  vote  on  my  primary  bill  ?  '* 

When  the  assemblyman  replied,  "  I  voted  against  it,"  the  re- 
spondent said,  "  How  are  you  going  to  vote  in  extra  session  ?"    The 
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aBsemblyman  replied,  ''  I  am  going  to  vote  the  sentiment  and  in 
the  interest  of  my  district." 

The  respondent,  the  (Jovemor,  then  told  him  to  see  Mr.  Valen- 
tine Taylor,  his  personal  counsel,  and  smooth  him  the  right  way, 
''  and  bring  your  bill  to  me,  and  remember,  Assemblyman,  I  take 
good  care  of  my  friends." 

Assemblyman  Sweet  did  not  evince  any  desire  or  intention  on 
his  part  of  voting  for  the  direct  primary  measure,  and  Assembly- 
man Sweet's  bill  was  vetoed. 

In  another  case,  involving  the  expenditure  of  $190,000  from 
the  general  funds  of  the  State  for  a  highway  in  the  county  of 
Greene,  the  evidence  will  show  and  will  tend  to  prove  that  the 
respondent  as  Governor  traded  his  approval  of  this  measure  for 
a  change  in  Assemblyman  Patrie's  vote  from  one  against  the  Gov- 
ernor's bill  to  a  vote  in  its  favor. 

The  President. —  You  may  suspend  now,  the  hour  for  adjourn- 
ment having  arrived.    Crier,  close  Court. 

Thereupon,  at  12.30  o'clock  p.  m.,  the  Court  took  a  recess  until 
2  p.  mL 


AFTERNOON  SESSION 

Pursuant  to  adjournment.  Court  convened  at  2  o'clock  p.  m. 
The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

Mr.  Richards. —  At  the  recess  I  was  speaking  of  the  evidence 
with  regard  to  a  certain  bargaining  of  votes  in  the  matter  of  the 
Catskill  or  Greene  highway. 

In  another  case  —  and  I  will  just  repeat  the  last  sentence  so 
as  to  get  the  connection  —  in  another  case  involving  the  expendi- 
ture of  $190,000  from  the  general  funds  of  the  State  for  a  high- 
way in  the  county  of  Greene,  the  evidence  will  tend  to  prove  that 
the  respondent,  as  Governor,  traded  his  approval  of  this  measure 
for  a  change  in  Assemblyman  Patrie's  vote  from  one  against  the 
Governor's  bill  to  a  vote  in  its  favor.  From  the  evidence  as  to 
conversation  leading  up  to  the  ultimate  signing  of  the  bill  and  the 
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voting  by  Assemblyman  Patrie  for  the  Governor's  measure,  taken 
into  consideration  with  the  fact  that  the  Highway  Department  in 
a  written  report  opposed  the  approval  of  the  bill,  no  one  can 
escape  the  inference  that  the  Governor  was  willing  to,  and  did, 
approve  the  expenditure  of  $190,000  of  the  taxpayers'  money 
in  consideration  for  a  single  vote  on  his  primary  bill. 

Another  instance  we  will  show  is  that  of  a  highway  in  the 
counties  of  Essex  and  Warren,  where  in  a  practically  similar  situ- 
ation, the  respondent,  as  (Jovemor,  after  having  told  Assemblyman 
Prime  of  Essex  that  his  motto  was :  "  You  for  me,  and  me  for 
you,"  approved  the  highway  measure  and  Assemblyman  Prime, 
who  had  not  voted  at  all  at  the  regular  session  of  the  L^slature, 
voted  at  the  extraordinary  session  in  favor  of  the  Governor's  bill. 

As  to  article  8,  what  I  have  said  in  relation  to  his  dealings 
on  Wall  street  indicate  in  a  small  measure  the  extent  to  which  he 
was  personally  interested  in  the  rise  and  fall  of  securities  on  the 
Stock  Exchange.  We  expect  to  show  that  he  continued  to  specu- 
late in  stocks  after  he  became  Governor  and  that  while  so  inter- 
ested he  caused  to  be  introduced  into  the  Legislature  and  advocated 
the  adoption  of  legislation  vitally  affecting  the  rise  and  fall  of 
securities  on  said  exchange,  and  we  shall  leave  it  to  this  Court 
to  say  whether  his  act  as  Governor  in  fathering  such  legislation 
was  not  influenced  by  his  personal  interest  in  the  fluctuation  of 
securities  affected  by  that  very  legislation. 

May  it  please  the  Court,  it  is  not  my  duty  as  counsel  in  opening 
the  case  to  argue  the  effect  or  force  of  the  evidence  to  be  adduced, 
but  I  am  confldent  that  when  this  Court  has  heard  the  witnesses 
and  has  seen  the  documentary  proof  to  sustain  the  charges  against 
the  respondent,  this  Court  cannot  escape  the  conclusion  that  Wil- 
liam Sulzer  has  been  guilty  of  wilful  and  corrupt  misconduct  in 
office  and  of  high  crimes  and  misdemeanors,  and  that  his  remain- 
ing in  the  high  office  which  he  holds  would  be  a  menace  to,  and 
subversive  of,  the  best  interests  of  the  people  of  this  State. 

The  President —  I  imderstand  the  counsel  wish  to  address  the 
Court  as  to  the  question  of  the  respondent's  opening. 

Mr.  Stanchfield. —  We  desire  to  be  heard  if  the  Presiding 
Judge  please.     The  board  of  managers  take  the  position  here 
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and  now  with  reference  to  the  procedure  governing  this  bodj^ 
that  the  rules  which  we  have  adopted  are  controlling;  in  other 
words,  to  plagiarize  a  remark  of  counsel  on  the  other  side,  the 
world  has  moved  since  many  of  the  present  members  of  the  Court 
of  Appeals  entered  that  tribunal,  and  the  rules  of  the  Supreme 
Court  under  which  this  trial  is  being  conducted  prescribe  as 
follows: 

^'  In  the  trial  of  civil  causes  unless  the  justice  presiding 
or  the  referee  shall  otherwise  direct,  each  party  shall  open 
his  case  before  any  evidence  is  introduced,  and  except  by 
special  permission  of  the  court  no  other  opening  by  either 
party  shall  thereafter  be  permitted." 

The  reason  that  actuates  the  board  of  managers  in  taking  this 
position  is  twofold  in  its  character,  first^  literally  speaking,  it  is 
in  accordance  with  the  rules  that  govern  this  trial ;  in  the  second 
place,  it  woxdd  very  materially  tend  to  expedite  this  trial.  That 
argument  is  offered  in  the  interest  of  time.  It  is  needless  to 
add  to  it  other  than  to  say  that  if  a  succinct  and  terse  outline 
were  here  presented  of  the  contention  upon  the  facts  which  the  re- 
spondent desired  to  interpose  upon  this  trial,  it  would  most 
materially  abbreviate  it.  We  challenge  emphatically  the  propo- 
sistion  that  this  is  a  criminal  trial.  We  take  the  position,  and 
insist  upon  it,  that  it  is  an  action  to  expel  the  respondent  from 
the  office  which  he  now  holds,  a  civil  proceeding  to  detach  him 
from  political  life,  clothed  and  surrounded  by  the  rules  and  pre- 
sumptions that  obtain  in  civil  causes,  and  in  no  other.  That 
position  was  advanced  —  I  will  not  take  your  time  to  go  into  it 
in  detail  —  in  the  Johnson  trial,  to  which  your  attention  has  been 
called,  and  I  am  using  almoert  the  exact  language  of  both  Mr. 
Sumner  and  Story  in  his  work  upon  constitutional  law,  when  I 
make  the  statement  that  it  is  practically  a  proceeding  of  ouster. 
We  contend  further  that  the  rules  with  reference  to  the  quantum 
of  evidence  necessary  to  render  a  verdict  of  guilty  in  this  case 
are  controlled  by  the  principles  that  environ  and  surround  the 
trial  of  civil  causes,  and  that  we  are  required  to  produce  here  to 
convince  the  mind  of  this  tribunal  simply  a  fair  preponderance 
of  evidence  and  no  mora 
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The  President —  Mr.  Stanchfield,  I  doubt  very  much  the  wis- 
dom of  entering  upon  a  discussion  of  such  a  broad  question  on 
simply  such  a  minor  matter  as  the  question  of  whether  the  opeoa- 
ing  of  counsel  for  respondent  shall  be  made  now  or  later. 

Mr.  Stanchfield. —  The  reason  for  adducing  this  argument,  as 
we  see  it,  at  this  time,  is  to  show  the  imperative  necessity  to 
enforce  the  rule  adopted  by  this  Court  In  other  words,  this :  We 
have  the  right  to  use  the  argument  in  our  summary  of  this  case, 
assuming  for  the  purpose  of  it,  that  the  respondent  does  not  take 
the  witness  stand;  and  it  is  with  all  those  reasons  in  view,  the 
degree  of  evidence,  the  right  to  comment  upon  his  failure  to  take 
the  stand,  that  this  question,  I  repeat,  from  the  standpoint  of  the 
board  of  managers,  is  of  sufficient  importance  to  require,  in  the 
opinion  of  collective  counsel,  this  statement 

The  President —  As  appears  by  the  vote  that  was  taken  before 
recess,  the  desire  of  the  majority  of  the  Court  is  to  reserve  the 
questions  that  enter  into  the  merits  of  the  case  and  form  large 
and  important  factors.  We  should  not  while  ruling  commit  our- 
selves to  the  question  whether  it  is  necessary  to  prove  this  case 
beyond  a  reasonable  doubt,  or  by  a  mere  preponderance  of  proof, 
or  the  other  question  whether  the  absence  of  the  party  from  the 
State,  if  he  should  be  absent,  cannot  be  commented  <m  to  his  dis- 
advantage. 

The  Presiding  Judge  still  thinks  that  those  questions  should 
be  left  to  the  final  submission  of  the  cause  and  not  on  a  question 
of  this  kind,  which,  though  having  a  bearing,  compared  to  the 
great  importance  of  the  issue  which  we  are  to  pass  on,  is  com- 
paratively a  small  matter. 

Mr.  Stanchfield. —  I  do  not  know,  if  the  Presiding  Judge  please, 
whether  I  made  myself  clear  or  not.  I  was  adducing  these  dif- 
ferent reasons  as  an  argument  why  the  rules  should  be  enforced 
that  the  respondent  should  be  compelled  at  this  time  to  open  his 
case. 

The  President —  Well,  it  is  within  the  discretion  of  the  Court 
to  give  permission  to  go  back  to  the  old,  even  if  this  is  to  be  conr 
sidered  as  a  strictly  civil  case.    The  notion  of  the  Presiding  Judge 
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is  that  in  this  case  it  wiU  be  much  wiser  to  follow  the  old  practice^ 
and  avoid  at  this  time  any  discussion  of  the  question  of  the  neces- 
sity or  the  quantity  of  proof  that  is  requisite  to  prove  the  offenses 
as  charged,  or  any  questions  that  enter  into  the  merits  of  the  casa 

Mr.  KreseL —  Shall  we  call  our  witnesses? 

The  President —  If  no  member  of  the  Court  challenges,  that 
will  be  the  disposition,  and  you  may  call  your  witnesses. 

Mr.  Kresel. —  The  Secretary  of  State. 

The  Clerk. —  Mr.  Secretary  of  State,  you  do  solemnly  swear 
that  the  evidence  which  you  shall  give  upon  this  hearing  upon 
certain  articles  of  impeachment  preferred  against  William  Sulzer, 
as  Governor  of  this  State,  shall  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  Qod. 

The  Witness.—  I  do. 

Mitchell  Mat,  a  witness  called  in  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  Now,  Mr.  May,  are  you  the  Secretary  of  State  of  the  State 
of  New  York  ?    A.  I  am. 

Q.  And  have  you  been  such  since  the  1st  of  January,  1918? 
A.  I  have. 

Q.  Have  you  produced,  in  obedience  to  a  subpoena,  the  original 
record  of  the  nomination  of  William  Sulzer  as  Governor  of  the 
State  by  the  Democratic  party,  which  is  on  file  in  your  office  ?  A. 
I  have. 

Q.  Will  you  produce  it,  please  t    A.  (Witness  produces  paper). 

Mr.  Kresel. —  I  offer  in  evidence,  if  the  Court  please,  this  orig- 
inal certificate  made  by  the  presiding  officer  of  the  convention  of 
the  Democratic  party,  held  at  the  city  of  Syracuse,  on  the  Ist  day 
of  October,  1912,  certifying,  among  other  things,  that  William 
Sulcer  was  nominated  by  that  convention  for  the  office  of  Governor 
of  the  State  of  New  TorL 

The  President. —  If  there  is  no  objection  it  will  be  admitted. 
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Mr.  Kresel. —  Now,  right  here,  may  I  ask  the  Presiding  Judge, 
whether  it  is  necessary  to  mark  the  original  document  ? 

The  President —  I  suppose  it  ought  to  be,  but  it  does  seem  to 
the  Presiding  Judge  that  counsel  might  make  admissions  as  to 
facts  that  are  not  disputed,  and  get  to  the  real  marrow  of  the  case. 

Mr.  Fox. —  It  was  for  that  purpose,  may  it  please  the  Court, 
that  I  rose  rather  precipitately  in  order  that  we  might  be  saved 
this  sort  of  thing,  and  I  have  no  doubt  whatever  that  Mr.  Stanch- 
field  and  myself  can  agree  to  save  a  lot  of  time.  If  the  learned 
counsel  will  ask  me  what  they  would  like  to  have  us  admit  in  the 
way  of  preliminary  proof,  I  am  quite  willing  to  admit  whatever 
we  can. 

Mr.  KreseL —  Let  us  take  this  first  It  is  admitted,  I  under- 
stand, on  behalf  of  the  respondent,  that  he  was  the  regular  candi- 
date of  the  Democratic  party  for  the  office  of  Governor  of  the 
State  of  New  York,  having  been  nominated  for  such  office  at  the 
convention  of  the  Democratic  party  held  at  the  city  of  Syracuse 
on  the  1st  day  of  October,  1012. 

Mr.  Fox. —  That  is  admitted,  as  I  understand  it,  in  the  answer. 

Mr.  Kresel. — And  that  he  continued  such  candidate  of  such 
party  until  the  5th  day  of  November,  1912,  when  he  was  elected 
Governor  of  the  State  of  New  York  ? 

Mr.  Marshall. —  We  concede  that  he  was  nominated  at  the 
convention  beginning  on  the  1st  day  of  October,  1912,  and  that 
he  was  in  fact  nominated  on  October  3,  1912,  at  that  convention. 

The  President — ^And  he  never  declined  the  nomination. 

Mr.  Marshall. —  That  he  accepted  the  nomination  and  was 
duly  elected  at  the  election  held  in  November,  1912,  and  on  the 
1st  day  of  January,  1913,  took  his  offiicial  oath  of  office  and  en- 
tered upon  the  performance  of  his  duties  as  Governor  of  the 
State  of  New  York. 

Mr.  Stanchfield. — And  that  he  has  not  resigned  ? 

Mr.  Marshall — And  that  he  has  never  resigned. 
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Mr.  KreseL — Will  it  also  be  conceded  that  the  respondent, 
William  Sulzer,  has  acted  as  Govemor  since  the  1st  day  of  Jan- 
nary,  1913,  and  nntil  the  13th  day  of  Angost,  19131 

Mr.  Marshall — It  is  so  admitted. 

By  Mr.  Kresel: 

Q.  Now,  Mr.  Secretary,  have  you  produced  the  original  oath 
of  of&ce  signed  and  taken  by  William  Sulzer  upon  his  induction 
into  the  office  of  Governor}     A.  I  hav& 

Mr.  Marshall — We  have  admitted  it 

Mr.  KreseL — I  know,  but  I  want  to  offer  the  original  oath 
in  evidence.    May  that  be  marked? 

Mr.  Marshall — We  have  already  conceded  the  fact  It 
seems  unnecessary  to  lumber  the  record. 

The  President — The  Chair  does  not  imderstand  why  it  is 
insisted  on  but  that  will  have  to  be  left  to  counsel,  only  express- 
ing the  wish  that  time  shall  not  be  consumed  on  unnecessary 
matters  that  nobody  denies. 

Mr.  KreseL — We  understand. 

(The  oath  of  office  offered  in  evidence  was  received  in  evi- 
dence and  marked  as  Exhibit  M-1.) 

Q.  Mr.  May,  was  this  original  oath  which  is  now  marked  Ex- 
hibit M-1  signed  by  William  Sulzer  in  your  presence!    A.  It  was. 
Q.  And  you  swore  him  to  it?  '  Ai  I  did. 
Q.  As  Secretary  of  State?     A.  I  did. 

Mr.  Marshall. —  No  cross-examination. 
Mr.  Kresel. —  The  derk  of  the  Assembly. 

Geobox  B.  Van  Namee,  a  witness  called  in  behaif  of  the 
managers,  having  been  first  duly  sworn,  in  accordance  with 
the  forgoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  Van  l^amee,  are  you  the  clerk  of  the  Assembly  of  the 
State  of  New  York  ?    A.  I  am. 

15 
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Q.  And  were  you  such  during  the  month  of  August^  1913 1 
A.  I  was. 

Q.  Have  you  produced  the  original  journal  of  the  Assembly 
for  the  l^slative  days  of  August  11th  and  August  12th^  19131 
A.  I  have. 

Q.  Will  you  let  me  have  the  one  of  August  11th?  (Witness 
produces  journal.) 

Q.  I  do  not  find,  Mr.  Van  Kamee,  in  what  you  have  produced 
the  report  of  what  was  known  as  the  Frawley  committee.  Have 
you  that?    A.  Yes,  as  indicated  there  (indicating). 

Q.  Will  you  point  that  out,  please  ?  A.  "  Mr.  Yard  from  the 
joint  legislative  investigating  committee  submitted  the  follow- 
ing report,  Appendix  27." 

Q.  On  the  11th  of  August,  1912,  did  Assemblyman  Yard  from 
the  joint  legislative  investigating  committee  present  a  certain 
report?    A.  He  did. 

Q.  Was  that  report  adopted  by  the  Assembly  ? 

Mr.  Marshall. —  I  object  to  that  as  immaterial 

Mr.  Kresel. —  It  is  only  introductory.  I  do  not  propose  to 
offer  the  report,  I  simply  want  to  connect  it  with  a  resolution 
subsequently  offered  and  adopted. 

Mr.  Marshall. —  I  do  not  wish  to  make  any  technical  objections. 
I  demand  they  shall  merely  lay  a  foundation. 

Q.  What  is  the  answer?    A.  It  was. 

Q.  Subsequent  to  the  adoption  of  that  report,  did  Assembly- 
man Levy  offer  a  certain  resolution  ?    A.  He  did. 

Q.  Is  this  the  resolution  which  I  now  show  you  from  your 
journal,  the  resolution  that  you  are  speaking  of?  A.  That  is 
the  original  resolution. 

Q.  And  that  was  offered  on  the  11th  of  August?    A.  Yes,  sir. 

Mr.  Eresel. —  I  now  offer  the  resolution  of  impeachment  of- 
fered by  Assemblyman  Levy  and  adopted  by  the  Assembly, 

Mr.  Marshall. —  No  objection. 

Mr.  Kresel. —  I  desire  to  read  this  resolution. 
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^Hr.  Levy  offered  for  the  consideration  of  the  House  a 
resolution  in  words  following: 

'^Whbbeas,  the  joint  legislative  investigating  committee 
has  filed  a  report  in  the  Assembly  on  the  11th  day  of  August, 
1913,  together  with  testimony  annexed  thereto,  showing  or 
tending  to  show  that  William  Sulzer,  Qovemor  of  the  State 
of  Kew  York,  made  a  false  and  fraudulent  report  to  the 
Secretary  of  State,  under  his  oath,  as  required  by  law,  that 
the  total  contributions  in  aid  of  his  campaign  as  candidate 
for  the  office  of  Governor  were  $5,460  and  no  more,  and, 
whereas,  in  truth  and  in  fact  the  amount  was  greatly  in  excess 
of  said  sum  to  the  personal  knowledge  of  said  Sulzer;  and 
such  report  further  showing  or  tending  to  show,  that  he 
converted  to  his  own  private  use,  contributions  given  in  aid 
of  his  said  election  for  the  purchase  of  securities  or  other 
private  uses;  that  he  engaged  in  stock  market  speculations 
at  a  time  when  he  was  Governor  and  vigorously  pressing 
legislation  against  the  ITew  York  Stock  Exchange  which 
would  affect  the  business  of  and  prices  on  the  exchange; 
that  he  used  the  power  of  his  office  as  Governor  to  suppress 
and  withhold  the  truth,  to  prevent  the  production  of  evidence 
in  relation  to  the  investigation  of  campaign  contributions 
and  violations  of  the  law  in  respect  thereto,  by  ordering  and 
directing  witnesses,  some  of  whom  were  employees  of  the 
State,  to  act  in  contempt  of  the  joint  legislative  investigating 
committee,  and  that  further  he  used  his  office  as  Governor  in 
rewarding  or  attempting  to  reward  such  witness  or  witnesses 
by  securing  or  influencing  their  appointment  or  promotion  in 
the  State  government;  that  as  Governor,  the  said  William 
Sulzer  has  punished  legislators  who  disagreed  or  differed 
with  him  in  legislation  enacted  in  the  public  interests  and 
public  welfare,  and  has  traded  executive  approval  of  bills 
for  support  of  his  direct  primary  and  other  measures  in 
which  he  was  personally  interested ;  that  as  Governor,  he  wil- 
fully and  corruptly  made  false  public  statements  advising  and 
directing  citizens  to  suppress  evidence  in  reference  to  his 
unlawful  use  of  contributions  made  to  him  for  campaign  pur- 
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poses^  and  whereas  he  has  otherwise  oorruptlv  and  unlawfully 
acted  or  omitted  to  act^ 

"  Therefore,  be  it  resolved  that  William  Sulzer,  Governor 
of  the  State  of  New  York  be  and  hereby  is  impeached  for 
wilful  and  corrupt  conduct  in  office  and  for  high  crimes  and 
misdemeanors." 

(The  resolution  offered  in  evidence  was  received  in  evidence 
and  marked  managers'  Exhibit  M-2.) 

Q.  Mr.  Van  Namee,  was  this  resolution  of  Assemblyman  Levy 
put  to  a  vote  in  the  Assembly.}    A*  It  was. 

Q.  And  was  it  adopted  ?    A«  It  was. 

Q.  How  many  votes  were  recorded  in  favor  of  the  resolution  t 
A.  I  will  have  to  refer  to  the  journal. 

Q.  I  think  you  will  find  it  on  the  next  day  t  A*  Affirmative^ 
64;  negative  80. 

Q.  No,  you  will  find  the  vote  on  the  resolution  the  following 
day.  That  one  you  just  gave  us  was  on  a  different  matter.  A. 
I  believe  I  have  not  the  journal  here  that  has  the  morning  session 
of  the  12th. 

Mr.  Kresel. —  The  witness  says  he  has  omitted  to  bring  that 
section  of  the  journal. 

The  President —  Let  the  witness  stand  aside  until  he  gets  that 
You  can  call  another  witness. 

Mr.  EreseL —  Mr.  Secretary  of  State,  I  desire  to  call  yon  for  a 
minute. 

MiTOHsix  May  recalled. 

By  Mr.  Kresel: 

Q.  Have  you  produced,  Mr.  Secretary,  the  original  statement 
of  campaign  receipts  and  expenditures  filed  in  the  office  of  Secre* 
tary  of  State  by  William  Sulzer  who  was  a  candidate  for  Cfov- 
emor?    A.  I  have. 

Q.  May  I  have  it  please  ?    A.  Yes.    (Witness  produces  same.) 

Mr.  Kresel. —  With  the  Courtis  permission,  I  will  oflPer  in  evi- 
dence this  original  statement 
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The  Presidemt — Show  it  to  your  opponeats. 

Mr.  Marshall —  There  is  no  objection.  I  do  wish  to  reserve 
the  question  as  to  the  materiality  and  competency  of  any  proof 
which  relates  to  this  oath  or  to  this  affidavit  on  the  grounds  which 
we  urged  so  fully  this  morning  and  yesterday  with  r^ard  to  the 
motion  to  strike  out  articles  1^  2  and  6. 

The  President. —  That  is  returning  to  the  very  questions  we 
have  reserved. 

Mr.  Marshall. —  We  have  no  further  objection  than  that 

The  President. —  I  will  make  the  ruling  now  that  all  rights  as 
to  these  points  are  reserved^  except  formal  objections. 

(The  original  statement  of  campaign  receipts  and  expenditures 
was  offered  in  evidence  and  received  and  marked  M-3.) 

Mr.  Marshall. —  In  order  to  avoid  a  repetition  of  any  objec- 
tion of  this  same  character  hereafter,  I  wish  to  have  it  under- 
atood  that  we  reserve  generally  our  objection  to  all  testimony 
which  bears  upon  this  affidavit  or  any  of  the  matters  which  are 
therein  referred  to,  or  which  are  made  subject  to  jpurticles  1,  2 
and  6  of  the  impeachment  articles,  and  I  understand  your  Honors 
reserve  your  decision  upon  that. 

The  President —  That  will  be  the  decision  of  the  Court  unless 
it  is  challenged  by  some  member. 

By  Mr.  Kresel: 

Q.  Mr.  Secretary,  have  you  made  a  search  in  the  files  of  the 
office  of  the  Secretary  of  State  for  any  other  reports  filed  by  any 
committees  or  individuals  with  reference  to  the  campaign  contri- 
butions and  expenditures  in  connection  with  the  election  of  Wil- 
liam Sulzer  as  Governor  of  the  State  of  New  York  ?  A*  I  have 
caused  such  a  search  to  be  made. 

Q.  And  have  you  produced  any  other  statements  made  by  any 
such  political  committee  or  individual  with  reference  to  the  eleo- 
tioQ  of  William  Sulzer  as  Governor  of  the  State  of  New  York! 

Mr.  Marshall. —  That  is  objected  to  as  immaterial.  We  are 
not  bound  by  what  was  done  or  was  not  done  by  other  people  or 
other  committees. 
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The  President. —  I  do  not  suppose  yon  are,  Mr.  Marshall,  but 
can  he  not  show  the  negative,  if  that  is  the  fact  t 

Mr.  Kresel. —  We  feel  that  we  ought  to  prove  that  nobody  else 
made  any  statement  or  filed  any  statement,  or  made  any  report 
with  regard  to  the  contributions  which  were  made  to  Mr.  Sulzer. 

Mr.  Marshall. —  But  it  may  be  proper  to  show  what,  if  any, 
reports  are  on  file  or  are  not  on  file.  We  are  not  bound  by  the 
conclusion  which  is  to  be  deduced  from  the  fact  that  other  people 
did  not  file  any  report 

The  President —  No,  but  can  he  not  prove  that  these  expendi- 
tures were  not  covered  by  any  other  reports? 

Mr.  Marshall. —  We  can  show  whether  or  not  there  is  any 
other  report,  leaving  the  question  of  the  materiality  to  be  de- 
termined. 

The  President — He  can  testify  he  has  searched  through  hid 
office  and  these  are  the  only  reports,  and  put  them  in  evidence,  and 
then  a  comparison  would  show  what  they  are,  and  there  might 
possibly  be  evidenced  beyond  that,  but  it  seems  to  me  it  is  hardly 
worth  while  to  go  into  that  If  you  are  going  to  claim  that  these 
contributions,  the  special  charges  of  these  articles,  may  have  been 
covered  by  other  reports,  then  I  think  the  prosecution  should  be 
allowed  to  prove  it  If  you  are  not  going  to  make  any  such  claim, 
then  I  do  not  see  the  necessity. 

Mr.  Marshall. —  My  contention,  so  far  as  that  is  concerned, 
Your  Honor,  is  that  we  cannot  say.  We  have  no  knowledge  as  to 
whether  any  other  report  bearing  upon  the  subject  of  contribu- 
tions has  ever  been  filed  by  anybody  in  the  office.  We  state, 
however,  in  connection  with  that  whether  or  not  that  was  done 
is  a  matter  over  which  we  have  no  control,  and  with  respect  to  the 
doing  or  not  doing  of  which  we  have  no  responsibility,  and  there- 
fore it  is  incompetent 

The  President. —  I  think  you  may  prove  it,  but  you  must  prove 
it  under  the  objection,  if  objection  is  made,  what  reports  he  had. 

Mr.  Eresel. —  I  am  going  to  do  that 

The  President. —  But  it  seems  rather  a  waste  of  time. 
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Mr.  EroBeL —  Will  the  stenographer  repeat  the  questioiL 

(The  stenographer  thereupon  repeated  the  question  as  follows : 
Q.  And  have  jou  produced  anj  other  statements  made  by  any 
such  political  committee  or  individual  with  reference  to  the  eleo- 
tion  of  William  Sulzer  as  Governor  of  the  State  of  New  York  t) 

A.  I  hava 

Q.  May  I  have  it>  please?    (Witness  passes  paper  to  counsel) 

The  President — Now,  the  point  is,  is  that  the  only  one! 

The  Witness. —  That  is  the  only  one. 

The  President — Besides  the  one  that  was  made  by  the  Gov- 
ernor himself  f 

The  Witness. —  Yes,  sir. 

Mr.  Kresel. —  I  now  offer  in  evidence,  if  your  Honor  please, 
this  statement  which  was  filed  by  the  William  Sulzer  Progressive 
League  of  New  York,  signed  by  Leon  Weinstock,  as  treasurer, 
dated  November  11,  1912,  and  filed  in  the  office  of  the  Secretary 
of  State  on  the  16th  of  November,  1912.    Is  there  any  objection! 

Mr.  Marshall. —  Subject  to  the  same  general  proposition. 

The  President —  It  will  be  admitted  and  marked  in  evidence. 

(The  statement  which  was  offered  in  evidence  was  received  in 
evidence  and  marked  Exhibit  M-4.) 

Judge  Werner. —  Will  you  please  state  the  contents  of  that 
paper? 

Mr.  Kresel. —  Yes,  I  intend  to.  The  statement  filed  by  the 
William  Sulzer  Progressive  League,  which  is  now  managers'  Ex- 
hibit 4,  shows  the  receipt  of  $450,  and  shows  expenditures 
of  $451.16.  The  statement  filed  by  the  respondent  William 
Sulzer  shows  receipts  of  $4,560,  which  are|  items  set  out  in  full, 
giving  the  date  when  the  contribution  was  received,  the  name  of 
the  contributor,  and  amount,  totaling  $5,460,  and  shows  expen- 
ditures, likewise  itemized  with  dates  and  name  and  purpose, 
amounting  to  $7,724.09. 


456  TBIAL   OF    WILLIAM   SULZBB 

Judge  Bartlett — Is  that  the  one  referred  to  in  the  first 
article  t 

Mr.  Kresel. —  That  is  the  one,  sir. 

Judge  Bartlett. —  As  containing  a  statement  of  the  contribu- 
tions by  68  ? 

Mr.  Kresel. —  Sixty-eight  contributors. 

The  President — Then  you  want  to  make  the  further  state- 
ment, of  course,  that  the  report  filed  by  the  respondent  covers 
none  of  the  contributions,  or  at  least  none  of  those  contributions 
here  named^  that  are  made  the  subject  of  the  charges  of  the  ar- 
ticles, nor  are  they  named  in  the  other. 

Mr.  EreseL —  Exactly. 

Mr.  Marshall. —  We  will  be  able,  your  Honor,  to  arrive  at  a 
statement  which  will  cover  that  point  without  wearying  the  Court. 

The  President. —  If  you  find  anything,  the  Court  will  give 
you  an  opportunity  to  call  attention  to  it 

Mr.  Marshall — ^We  have  no  objection  to  that 

Mr.  ElreseL —  That  is  all,  Mr.  Secretary. 

Mr.  Marshall. —  Just  a  moment;  I  would  like  to  ask  a  few 
questions. 

Cross-examination  by  Mr.  Marshall: 

Q.  Mr.  Secretary  of  State,  have  you  produced  all  the  reports 
which  relate  in  any  way  to  the  election  of  the  Governor  of  the 
State  of  New  York  which  were  filed  in  the  office  of  the  Secre- 
tary of  State  in  connection  with  the  election  held  in  November, 
1912  ?    A.  So  far  as  I  know,  all  have  been  produced. 

Q.  Is  there  any  report  from  the  Democratic  (State  Committee 
filed  in  the  office  of  the  Secretary  of  State  ?    A.  There  is. 

Q.  Have  you  produced  that  ?    A.  I  have  not. 

Q.  Is  there  any  report  there  filed  by  what  may  be  called,  briefly, 
the  Democratic  County  Committee  of  the  county  of  New  York  ? 
A.  I  think  there  is  one  on  file^ 

Q.  Have  you  that  here  ?    A.  I  have  not 


TBIAL   OF   WILLIAM   SUL2aCB  457 

Q.  Are  there  any  other  reports  which  concern  the  subject  of 
receipt  or  expenditures  of  money  in  connection  with  the  election 
of  candidates  on  the  Democratic  State  ticket  in  STovember,  1912  ? 
A.  Are  there  any  others  on  file? 

Q.  Besides  those  which  have  now  been  named,  namely,  the 
State  Committee,  the  Democratic  County  Committee  and  the  two 
reports  which  have  been  put  in  evidence?  A.  There  are  reports 
in  the  office  of  those  who  were  elected. 

The  President. —  Then  there  are  reports  from  every  county, 
are  there  not? 

The  Witness. —  Yes,  your  Honor. 

Q.  Then,  you  will  therefore  — 

Mr.  Marshall. —  I  will  not  ask  that 

The  Witness. — I  have  only  produced  those  I  was  subpoenaed 
to  produce. 

Q.  You  were  not  asked  to  produce  the  reports  of  the  Demo- 
cratic State  Committee,  the  Democratic  County  Committee  of 
New  York,  or  the  Democratic  County  Committees  of  any  county 
of  the  State  beside  New  York  ?    A.  I  was  not 

Mr.  Marshall — That  is  all. 

Mr.  Kresel. — That  is  all.     Now,  Mr.  Van  Namea 

Senator  Thompson. —  Can  the  members  of  the  Court  have 
access  to  those  exhibits  after  they  are  admitted  in  evidence? 

The  President. —  Certainly. 

Mr.  Kresel. — We  have  them  right  here.  Shall  we  pass  them 
around  ? 

The  President. —  Yes.  If  the  witness  will  please  remain  in 
possession  of  these  exhibits  and  produce  them  any  time  any  mem- 
ber of  the  Court  wants  to  look  at  them,  that  will  be  satisfactory. 

Mr.  Marshall. —  I  would  like  to  ask  Mr.  May  another  question. 
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MrroHXLL  Mat  resumed  the  stand. 
Cross-examination  continued  by  Mr.  Marshall: 

Q.  Mr.  Maj,  will  you  kindly  state  whether  or  not  there  was 
also  filed  in  the  Secretary  of  State's  office,  in  connection  with  the 
election  of  1912,  the  statement  with  regard  to  receipts  and  ex- 
penditures of  money  of  what  is  colloquially  termed  the  general 
committee  of  Tammany  Hall,  or  whatever  the  name  of  that 
organization  may  be  ?  A.  I  know  of  no  paper  of  my  own  personal 
knowledge  being  on  file  under  that  designation. 

Q.  You  know  of  such  an  organization,  I  mean,  by  that  name? 

Mr.  Stanchfield. —  I  object  to  that  as  incompetent. 
The  President. — ^Well,  it  is  only  to  get  fit  the  report 
Mr.  Stauchfield. — There  is  no  report 
The  President — That  is  what  he  wants  to  find  out 
Mr.  Stanchfield. — That  is  what  the  witness  says. 

Q.  Do  you  mean  to  be  understood  as  saying  that  there  is  ne 
report  on  file,  or  you  know  of  no  report  by  such  a  committee!  A* 
I  know  of  no  such  report. 

Q.  But  you  do  know  of  these  other  reports  that  I  have  referred 
to !    A.  I  know  that  they  are  on  file,  as  called  for  by  law. 

Q.  Do  you  know  whether  there  is  any  report  on  file  which 
emanates  from  an  organization  generally  called  Tammany  Hall  t 
A.  I  do  not 

Q.  Have  you  looked  f    A.  I  have  not  looked. 

The  President. —  Have  you  any  recollection  ? 

The  Witness. —  That  name  has  not  come  under  my  knowledge 
officially. 

The  President. —  Has  it  in  any  manner  ? 

The  Witness. —  Yes,  sir,  I  know  that  there  is  — 

The  President  (interrupting). —  Oh,  no;  but  I  mean  as  far  as 
reports  are  concerned. 
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The  Witness. —  No,  sir,  I  know  of  no  such  report 

(Witness  excused.) 

Mr.  ElreseL —  Mr.  Van  Namee* 

GxoBOB  B.  Van  Nambb  recalled 

Direct  examination  hy  Mr.  Ejresel : 

Q.  The  last  question  to  yon,  Mr.  Van  Namee,  was  to  state  the 
▼ote  that  was  cast  in  favor  and  against  the  resolution  impeach- 
ing William  Sulzer.    A.  Those  in  favor  79,  those  opposed  45. 

Q.  And  on  that  day  how  many  members  of  the  Assembly  were 
there  that  had  been  duly  elected  to  that  house  i    A.  At  present  t 

Q.  No;  how  many  were  there,  how  many  members  were  there 
of  the  Assembly,  not  those  present?    A.  150. 

Mr.  Marshall. —  Just  a  moment  The  Constitution  provides 
for  the  number. 

The  President — Yes,  it  is  150.  Now,  had  any  died,  so  far  as 
you  knew  ? 

The  Witness.—  Ona 

The  President— Who? 

The  Witness. —  Mr.  Kennedy,  in  Queens,  resigned* 

Mr.  MarshalL — My  point  in  regard  to  that,  your  Honor, 
is  that  there  must  be  a  majority  of  all  the  members  of  the  Assem- 
bly, whether  dead  or  not 

The  President —  This  is  only  to  get  the  facts. 

Q.  Now,  then,  Mr.  Van  Namee,  following  the  adoption  of  the 
resolution  of  impeachment,  was  there  another  resolution  offered 
by  Assemblyman  Levy  to  appoint  a  committee  to  inform  the  Sen- 
ate of  the  impeachment?    A.  There  was. 

Q.  And  have  you  that  original  resolution?  I  mean  in  your 
journal.  A.  The  next  step  was  the  adoption  of  articles  of  im- 
peachment, not  the  presentation  to  the  Senate. 


460  TKIAL   OF    WILLIAM    SULZIB 

Q.  Well,  then,  we  will  take  that  up.  Was  there  a  reBolution 
offered  for  articles  of  impeachment?    A,  There  waa, 

Q.  And  who  offered  that  ?  A.  Mr,  Levy,  from  the  select  com- 
mittee appointed  to  prepare  the  articles. 

Q.  Very  well,  then.  Prior  to  that  time  there  had  been  a  reso- 
lution passed  appointing  a  select  committee  to  prepare  articles, 
is  that  correct?    A.  There  had. 

Q.  And  have  you  there  the  original  articles  of  impeachment 
that  were  prepared  and  sent  to  the  House  by  this  select  commit- 
tee?   A.  I  have. 

Q.  And  were  these  articles  of  impeachment  adopted  by  a  vote 
of  the  Assembly  ?    A.  They  were. 

Q.  And  how  many  Assemblymen  voted  in  favor  of  their  adop- 
tion and  how  many  against?  A.  In  the  affirmative  79;  in  the 
negative  29. 

Mr.  Kreeel. —  With  the  Presiding  Judge's  permission  I  do 
not  propose  to  read  these  articles  unless  I  am  directed  so  to  do. 

The  President —  They  may  be  marked  in  evidenca  I  suppose 
they  are  the  same  as  printed  and  presented  to  the  Court 

Mr.  Marshall —  We  will  so  concede. 

Mr.  KreseL —  May  we  have  them  marked,  then  t 

The  President. —  Have  them  marked. 

(Articles  of  impeachment  offered  in  evidence  received  and 
marked  Exhibit  M-6.) 

Q.  Now,  were  there  managers  appointed  by  the  Assembly  to 
prosecute  this  impeachment?    A.  There  were. 

Q.  And  will  you  state  from  the  record  in  your  journal  who 
the  managers  were  that  were  appointed?  A.  The  record  is  as 
follows:  "Mr.  Speaker  appointed  as  managers  on  the  part  of 
the  Assembly  to  conduct  the  impeachment  trial  of  William  Sulzer, 
Messrs.  Levy  of  New  York,  McMahon  of  the  Bronx,  Greenberg 
of  New  York,  Gillen  of  Kings,  Ward  of  New  York,  Fitzgerald 
of  Erie,  Madden  of  Westchester,  T.  K.  Smith  of  Onondaga,  and 
Schnirel  of  Ontaria*' 
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Q.  Was  there  subsequently  to  that  a  resolution  adopted  by  the 
Assembly  defining  the  powers  and  the  duties  of  the  managers? 
A.    There  was. 

Q.  Will  you  read  that  resolution  please?  Just  point  it  out  to 
me  and  maybe  you  will  not  have  to  read  it. 

Mr.  Marshall. —  I  do  not  object  to  it 

Mr.  Kresel. —  I  will  let  you  see  it 

Mr.  MarshalL —  I  do  not  ask  to  see  it;  you  need  not  show  it 
to  me. 

The  Witness. —  (Indicating).    That  is  the  one  right  there. 

Mr.  Kresel. —  I  offer  in  evidence  a  resolution  offered  by  Mr. 
Levy  and  adopted  by  the  Assembly  on  the  12th  day  of  August, 
1913,  with  r^ard  to  the  powers  of  the  management  of  the  im- 
peachment.   You  say  there  is  no  question  about  that  ? 

Mr.  Marshall. — ^No. 

(Besolution  offered  in  evidence  received  and  marked  Exhibit 
M-6.) 

Mr.  KreseL —  That  is  all. 

Cross-examination  by  Mr.  Marshall : 

Q.  At  what  time  on  August  11th,  1913,  did  the  Assembly  con- 
vene? 

Mr.  Kresel. —  I  submit,  if  your  honor  please,  that  that  is  im- 
material 

The  President — Possibly  it  is,  but  the  question  has  been 
raised  and  it  is  not  the  intention  of  the  Presiding  Judge  unless 
directed  otherwise  by  the  Court  to  rule  out  any  evidence  that  the 
parties  lay  any  stress  on  unless  it  is  something  plainly  Immaterial 
or  bringing  in  the  names  or  acts  of  persons  who  are  not  parties 
to  the  litigation  and  have  no  business  to  be  introduced. 

A.  8.30  p.  m.  on  Monday,  August  11th. 
Q.  When  before  that  had  the  Assembly  been  in  session?    A 
J  cannot  tell  you  of  my  own  knowledge. 
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Q.  Was  it  not  on  or  about  the  23d  of  July,  1918  f  A.  Yes, 
I  think  so. 

Q.  You  say  that  Mr.  Yard  presented  a  report  of  an  investigat- 
ing committee?    A.  Yes,  sir. 

Q.  Have  you  that  report  before  you  ?    A.  I  have,  sir. 

Q.  Was  that  report  for  the  first  time  presented  at  the  meeting 
of  the  Assembly  on  August  11th,  1913  ?    A.  Yes. 

Q.  Was  it  printed?     A.  It  was. 

Q.  And  was  it  in  the  form  of  the  document  which  you  hold? 
A.  It  waS;  and  a  copy  on  the  desk  of  each  member  of  the 
Assembly. 

Q.  How  many  printed  pages  did  that  report  embody?  A. 
131. 

Q.  Was  that  the  entire  report  that  was  presented  at  that 
time?  A.  That  was  the  report  presented  by  the  investigating 
committee. 

Q.  Had  the  investigating  committee  taken  evidence  other 
than  that  which  is  submitted  in  the  report?  A.  That  is  some- 
thing I  have  no  knowledge  of. 

The  President. —  The  Court  is  still  inclined  to  adhere  to  the 
declaration  made,  but  is  this  worth  while? 

Mr.  Marshall. —  I  want  to  show  the  circumstances  under 
which  these  resolutions  were  passed. 

The  President — ^What  is  the  relevancy  of  those  circum- 
stances? 

Mr.  Marshall — As  indicating  the  method  of  action,  the  pro- 
cedure, the  way  the  vote  was  taken,  the  time  when  these  reso- 
lutions were  passed,  the  opportunity  for  debate  and  discussion 
and  understanding  and  even  of  reading  the  testimony  and  the 
report  which  was  followed  by  the  passage  of  the  articles  of 
impeachment 

The  President — How  is  that  material?  How  can  the  Court 
pass  on  their  procedure  which  was  within  their  power  and  their 
right?  They  control  their  procedure  and  order  of  business  and 
the  propriety  of  their  axstion. 
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Mr.  MarshalL —  But  they  have  gone  into  all  these  rtepa.  They 
considered  every  one  of  these  steps  material,  and  these  questions 
which  I  am  putting,  which  will  be  very  few  in  number,  will 
indicate  the  entire  situation.  In  other  words,  they  have  given 
us  one  part  of  a  photograph  and  we  want  to  fill  out  the  skeleton 
so  as  to  have  an  entire  and  perfect  photograph  of  that  which 
occurred  in  the  Assembly  room,  which  is  covered  by  these  ques- 
tions. I  will  not  ask  any  question  which  does  not  entirely  relate 
to  the  questions  which  were  put  on  direct  examination  to  this 
witness. 

Mr.  MarshalL — May  I  have  the  last  question  read  by  the 
stenographer  t 

(The  stenographer  read  the  last  question  as  follows:  ^  Q.  Had 
the  investigating  committee  taken  evidence  other  than  that  which 
is  printed  in  thart  report  f) 

Mr.  EreseL — To  that  question  I  object  as  entirely  imma- 
terial 

The  President — The  Presiding  Judge  will  exclude  the  evi- 
dence. 

Q.  You  say  that  subsequent  to  the  presentation  of  that  report^ 
Mr.  Levy,  of  the  Assembly,  presented  a  resolution  which  has  been 
marked  Exhibit  M-2  {    A.  Yes,  sir. 

Q.  When  was  that  presented;  at  what  time  in  the  evening  of 
August  11,  1913 1 

Mr.  EreseL — I  sufamit^  if  your  Honor  please,  that  that  is 
immateriaL 

The  President —  Exclude  it 

Mr.  Marshall. —  I  do  not  wish  to  ask  questions  merely  for  the 
purpose  of  putting  them  on  the  record.  I  merely  desire  to  indi- 
cate what  the  line  of  investigation  is. 

Q.  When  was  that  resolution  of  Mr.  Levy  that  you  have  re- 
ferred to  and  which  has  been  introduced  in  evidence  voted  upon ! 
A.  At  a  session  on  August  12,  1913. 
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Q.  Was  there  a  vote  taken  upon  that  resolution  on  August  11, 
1913  ?    A.  There  was  not. 

Q.  At  what  time  on  August  12th  was  a  vote  taken  on  that 
resolution  ? 

Mr.  Kresel. —  Objected  to  as  immateriaL 

The  President. —  Sustained. 

Q.  Was  it  passed  on  August  12th  t 

Mr.  Kresel. —  The  witness  has  already  so  stated. 

The  President. —  If  you  really  intend  to  challenge  the  fact 
that  it  was  passed,  then  of  course  the  Court  will  allow  you  to  do 
so,  but  if  it  is  merely  to  go  into  the  question  of  the  propriety  of 
the  Assembly's  act  and  what  hour  they  adopted  the  resolution 
and  with  what  speed  they  proceeded  this  Court  does  not  sit  here 
to  pass  on  the  acts  or  the  manners  of  the  Assembly. 

Mr.  Marshall. —  I  am  not  asking  it  for  the  purpose  of  sitting 
in  review  upon  the  manners  of  another  tribunaL  It  is  merely 
for  the  purpose  of  getting  the  exact  fact  as  to  when  this  resolu- 
tion was  passed. 

Q.  When  was  it  passed;  on  what  date?    A.  It  was  passed  at 
the  night  session  of  August  12th. 
Q.  When  did  that  begin  ? 

Mr.  Kresel. —  I  object  to  that  again* 

The  President —  Sustained.  That  is  sustained  unless  counsel 
intends  to  make  the  statement  that  it  was  not  passed 

Mr.  Marshall. —  I  can  only  tell  that  by  the  — 

The  President —  The  Court  has  too  much  regard  for  counsel 
to  think  he  would  under  the  guise  of  asking  one  qnestion  endeavor 
to  get  at  another  point  — 

Mr.  Marshall. —  I  would  not  make  any  statement  of  that  sort, 
your  Honor. 

Q.  You  have  stated  that  the  resolution  was  passed  by  a  vote  of 
79  to  45  ?    A.  Yes,  sir. 
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Mr.  KreeeL— 29  wasn't  itf 

Mr.  MarBhaU. —  That  was  the  articles. 

The  Witness. —  That  was  the  articles,  29.  The  resolution  was 
79  to  45.    The  articles  had  less. 

Q.  Then  there  were  absent  26  members  of  the  Assembly  at  that 
time? 

Mr.  EreseL —  That  is  objected  to  as  immaterial 

Mr.  MarshalL —  That  is  a  matter  of  calculation. 

Mr.  Kresel. —  Then  you  do  not  have  to  ask  the  witness. 

Q.  I  want  to  know  who  was  absent;  there  were  26  absent  at 
that  time? 

Mr.  EreseL —  I  object  to  that  again. 

Mr.  MarshalL — I  think  it  is  a  matter  of  calculation. 

The  President. —  They  were  either  absent  or  not  voting  any- 
how. 

Mr.  MarshalL —  Of  course  in  connection  with  this  we  cannot 
reserve  the  right  to  take  evidence  in  connection  with  a  question 
which  has  been  now  determined;  of  course  I  did  desire  to  prove 
that  there  were  absentees,  and  also  with  regard  to  the  giving  of 
notica  I  imagine  that  that  matter  has  now,  however,  been  deter- 
mined 80  that  I  will  not  prove  it 

The  President — There  is  no  provision,  is  there,  for  giving 
notice? 

Mr.  MarshalL —  That  of  course  depends  upon  the  nature  of  the 
proceeding.  My  contention  the  other  day  was  if  it  was  a  legis- 
lative act  it  did  not  require  it  but  if  considered  a  judicial  act 
notice  was  necessary. 

The  President —  It  has  been  disposed  of. 

Mr.  MarshalL —  Tour  Honor's  ruling  makes  it  improper  for  me 
to  press  the  further  questions  that  I  desired  to  ask.  I  desired 
merely  to  go  into  the  details  and  show  the  circumstances  under 
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which  these  resoIutioiiB  were  passed,  the  hour  of  the  day  or  night 
when  they  were  passed  and  the  circumstances. 

Q.  Was  there  any  additional  report  printed  by  the  Assembly 
which  was  received  on  the  12th  of  August,  1913  ? 

Mr.  ElreseL —  I  object  to  that  as  immaterial 

(No  ruling.) 

A.  The  only  report  ever  submitted  to  the  Assembly  by  the 
Frawley  committee  was  the  report  submitted  on  August  11th. 

Q.  Was  there  another  report  submitted  on  the  12th  or  a  partial 
report?  A.  I  have  no  knowledge  as  to  the  Frawley  committee 
report.  The  Assembly  received  only  one  report  from  the  Frawley 
committee. 

Q.  Was  there  another  document  of  testimony  in  connection  with 
the  action  of  the  Frawley  committee  presented  or  published  or 
printed  on  the  12th  of  August,  1913  ?  A.  The  Assembly  received 
no  report 

Q.  Was  there  testimony  presented?  A.  TSo  testimony  was 
presented. 

Q.  And  printed  ?  A.  As  clerk  of  the  Assembly  I  only  received 
one  report ;  no  other  report  was  ever  presented. 

Q.  I  am  not  asking  you  about  a  report  now ;  I  am  asking  you 
about  testimony  of  the  so-called  Frawley  committee.  Was  any 
testimony  in  addition  to  that  which  is  appended  to  the  report 
which  you  have  referred  to  in  your  testimony  today,  presented 
or  printed  subsequent  to  the  11th  of  August,  1913?  A.  The 
committee  may  have  printed  another  report  but  it  was  not  pre- 
sented. 

Mr.  Marshall — Nothing  further. 

Mr.  KreseL — Mr.  McCabe. 

Patrick  E.  McCabb,  a  witness  called  in  behalf  of  the  manar 
gers,  having  been  first  duly  sworn,  in  accordance  with  the 
foregoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  McOabe,  during  the  month  of  August^  1913,  were  yoa 
the  clerk  of  the  Senate  of  the  State  of  New  York  ?     A.  I  wsb. 
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Q.  Did  yon  keep  the  journal  of  the  Senate  during  that  month  ? 
A.  I  did. 

Q.  As  clerk  ?    A.  As  clerk. 

Q.  On  the  13th  of  August,  1913,  did  a  committee  from  the 
Assembly  of  the  State  of  New  York  appear  in  the  Senate  cham- 
ber, while  the  Senate  was  in  session,  and  there  acquaint  the  Sen- 
ate with  the  fact  that  William  Sulzer,  the  Governor  of  the  State, 
had  been  impeached  by  the  Assembly?    A.  It  did. 

Q.  I  show  you  this  paper,  and  ask  you  whether  that  is  the 
original  journal  of  the  Senate  for  August  13,  1913,  containing 
an  account  of  the  appearance  of  this  committee  and  the  delivery 
of  the  message  from  the  Assembly  ?    A.  It  is. 

The  President. —  That  is  unnecessary.  They  have  not  ob- 
jected to  your  proving  it  by  oral  testimony. 

Mr.  Kresel. —  I  offer  that  part  of  the  journal  in  evidence.  I 
shall  not  stop  to  read  it    I  just  want  to  have  it  marked. 

(The  journal  was  offered  in  evidence,  and  the  part  referred  to 
was  received  in  evidence  and  marked  Exhibit  M-7.) 

Q.  On  the  same  day,  did  the  managers  of  the  Assembly  ap- 
pear and  deliver  to  the  president  of  the  Senate  articles  of  im- 
peachment adopted  by  the  Assembly  in  the  impeachment  of  Wil- 
liam Sulzer  t    A.  They  did. 

Q.  And  have  you  there  the  articles  so  presented.?    A.  Yes. 

Q.  Upon  the  presentation  of  the  articles,  did  the  president  of 
the  Senate  make  any  announcement?    A.  He  did. 

Q.  Will  you  read  that,  if  you  have  it  in  the  journal  ?    A.  Yes. 

Q.  It  is  very  short,  three  or  four  lines,  A.  (Reading)  The 
president  announced  that  the  Court  of  Impeachment  would  be 
summoned  to  meet  at  the  Capitol  in  the  city  of  Albany  on  Thurs- 
day, September  18,  1913,  at  12  o'clock  noon. 

Q.  On  the  following  day,  August  14,  1913,  did  you  personally 
serve  upon  William  Sulzer  a  copy  of  the  articles  of  impeachment 
so  delivered  by  the  Assembly  to  the  Senate,  together  with  a  sum- 
mons issued  by  the  president  of  the  Senate  ?    A.  I  did. 

Q.  I  show  you  this  paper,  and  ask  you  whether  that  is  an  exact 
copy  of  the  articles  aikl  summons  so  delivered  by  you  to  the 
Governor?    A.  It  is. 
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Q.  Where  did  you  serve  that  paper  on  him  (  A.  In  the  execu- 
tive chamber. 

Q.  In  the  city  of  Albany?  A.  Yes;  the  Capitol  in  the  city 
of  Albany. 

Q.  On  the  14th  of  August,  1913 ;  is  that  correct?    A.  Yes,  sir. 

Mr,  KreseL —  I  oflFer  in  evidence  the  copy  with  proof  of  service. 

(The  copy  of  the  articles  of  impeachment  offered  in  evidence 
was  received  in  evidence  as  Exhibit  M-8.) 

Cross-examination  by  Mr.  Hinman: 

Q.  Were  you  present  in  the  Senate  chamber  on  the  day  when 
these  articles  of  impeachment  against  this  respondent  were  pre- 
sented to  the  Senate  ?    A.  I  was. 

Q.  What,  if  anything,  in  the  way  of  papers  and  documents, 
other  than  the  articles  of  impeachment  themselves,  were  presented 
to  the  Senate  on  that  day  ?    A.  I  do  not  recollect 

Q.  Do  you  recall  whether  or  not  at  the  time  when  these  articles 
of  impeachment  against  this  respondent  were  presented  to  the 
Senate,  there  was  presented  a  printed  copy  of  the  report  of  the 
so-called  Frawley  investigating  committee  which  had  attached  to 
it  the  printed  evidence  of  testimony  which  had  been  taken  before 
that  committee  ? 

,  Mr.  KreseL —  I  object  to  that  question  as  absolutely  ImmateriaL 

The  President. —  How  is  it  material  ? 

Mr.  Hinman. — ^Let  me  suggest  this.  These  articles  of  impeach- 
ment, as  you  have  noted,  are  what  I  would  say  wide  open; 
that  is,  there  are  no  specifications,  no  bill  of  particulars.  Now, 
with  this  report  that  was  presented  on  the  11th  of  August  to  the 
Assembly,  was  a  part  of  the  testimony  taken  before  the  Frawley 
committee.  There  was,  as  a  matter  of  fact,  and  I  have  seen 
further  evidence,  that  that  was  printed  the  following  day,  vrith 
testimony  of  witnesses  who  were  examined  before  the  Frawley 
committee  in  the  same  way  as  were  witnesses  whose  evidence 
appears  in  the  papers  attached  to  the  report  of  the  Frawley 
committee.  It  seems  to  me  that  respondent  is  entitled  to  have 
testimony  which  is  printed  in  pamphlet  form  on  the  12th  of  Au- 
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goflt  by  the  Assembly.    If  it  is  a  part  of  the  record  here  we  are 
entitled  to  a  copy  of  it. 

The  President — I  do  not  see  that  it  is  relevant  On  its 
presentation  to  the  Senate  of  articles  of  impeachment,  it  is  made 
the  duty  of  the  president  of  the  Senate  to  summon  the  senators 
and  members  of  the  Court  of  Appeals  to  attend  what  might  be 
called  a  convocation  of  the  Court  of  Impeachment  at  a  certain 
date  and  place,  and  how  is  it  material  at  all  what  took  place,  ex- 
cept that  jurisdiction  was  conferred  on  the  president  of  the  Sen- 
ate by  the  necessary  preliminary  step,  to  wit,  the  presentation  to 
the  Senate  of  the  articles  of  impeachment  9 

Mr.  Hinman. —  If  your  Honor  please,  I  do  not  put  it  on  that 
ground  at  all.  Our  position  is  that  in  a  proceeding  of  this  kind 
this  respondent  in  this  case  ia  entitled,  as  a  party  in  another  case 
would  be  entitled,  to  the  papers  which  are  a  part  of  the  proceed- 
ing. This  ought  to  be  an  open  and  fair  investigation  of  the  facts, 
and  that  testimony  was  a  part  of  this  record,  and  we  are  entitled, 
because  of  the  fact  that  they  were  public  records,  to  have  ex- 
hibited to  us  the  papers  exhibited  as  they  were. 

The  President —  It  is  excluded. 

Mr.  KreseL —  I  desire  to  prove  that  this  Court  — 

Mr.  Marshall. —  We  admit  thia  Court  was  properly  called. 

Mr.  Kressel.— Mr.  Wolff. 

Alfbed  J.  Wolff,  a  witness  called  in  behalf  of  the  managers^ 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Wolff,  you  live  in  the  city  of  New  York  t   A.  I  do. 

Q.  Are  you  a  member  of  the  bar  ?    A.  I  am. 

Q.  Admitted  to  practice  in  the  courts  of  record  ?  A-  Yes,  sir. 

Q.  Have  you  an  ofl5ce  at  115  Broadway,  in  the  city  of  New 
York?    A.  I  have. 

Q.  Are  you  associated  with  the  firm  of  House,  Grossman  & 
Vorhaus?    A.  I  am. 
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Q.  And  were  yon  associated  witli  that  office  on  the  13  th  of 
November,  1912?    A.  I  was. 

Q.  Do  you  know  William  Sulzer,  the  Governor  of  the  State  ? 
A.    I  do. 

Q.  Did  you  know  him  on  the  18th  of  November,  1912  ?  A.  I 
did. 

Q.  Had  you  known  him  prior  to  that  time  ?    A.  I  had. 

Q.  For  how  long  a  timet    A.  Several  years. 

Q.  Did  Mr.  Sulzer,  on  the  13th  of  November,  1912  — 

The  President —  What  has  preceded  this  was  merely  an  intro- 
ductory.    Now,  be  careful  not  to  ask  leading  questions. 

Q.  Did  Mr.  Sulzer  have  an  office  at  116  Broadway  on  the  13tli 
of  November,  1912  ?    A.  He  did. 

Q.  And  do  you  know  on  what  floor  of  that  building  his  office 
was  located  i    A.  Ninth  floor. 

Q.  And  was  that  the  same  floor  on  which  your  office  is  located  1 
A.  Yes,  sir. 

Q.  Do  you  remember  meeting  Mr.  Sulzer  on  the  13th  of  No- 
vember, 1912?    A.  I  do. 

Q.  Where  did  you  see  him?  A.  In  his  private  office,  in  his 
suita 

Q.  At  115  Broadway?    A.  115  Broadway. 

Q.  City  and  county  of  New  York  ?    A.  Yes,  sir. 

Q.  State  to  the  Court  the  circumstances  which  called  you  to 
his  office  ?  A.  One  of  the  clerks  in  Governor  Sulzer's  office  came 
in  and  asked  me  whether  I  would  step  in  and  take  the  Governor's 
affidavit,  and  I  went  in. 

Q.  On  the  13th  of  November,  1912,  were  you  a  commissioner 
of  deeds  in  the  city  of  New  York  ?    A.  I  was. 

Q.  When,  prior  to  that  date,  had  you  been  appointed  such 
commissioner  of  deeds?    A.  January,  1911. 

Q.  And  your  appointment  was  for  how  long?  A.  Approxi- 
mately two  years. 

Q.  Now  then,  pursuant  to  this  message,  did  you  go  into  the 
office  of  William  Sulzer?    A.  I  did. 

Q.  State  what  happened  there?  A.  I  went  into  Gk)vemor 
Sulzer's  private  office,  and  he  had  a  paper  which  I  know  now  is 
the  affidavit  of  expenses  and  subscribed  — 
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Q.  Look  at  this  paper,  Exhibit  M-3,  and  state  whether  on  the 
13th  of  November,  1912,  you  saw  that  paper.    A.  I  did  see  it 

The  President. —  You  need  not  mind  about  leading,  because 
this  is  a  formal  matter. 

Mr.  KreseL —  May  I  do  that  I 

The  President. — ^Tes,  you  can  get  right  to  the  point 

Q.  State  what  happened  when  you  got  into  the  office  of  Mr. 
Sulzer.    You  say  you  saw  that  paper  there  ?    A.  I  did. 

Q.  What  was  the  conversation}  A.  The  Governor  signed  the 
paper. 

Q.  In  your  presence?    A.  In  my  presence. 

Q.  You  saw  him  sign  it?  A.  I  did.  I  then  asked  whether 
he  swore  to  the  contents  of  the  affidavit,  and  he  said  he  did. 

Q.  Did  you  read  over  the  affidavit?  A.  I  did;  not  word  for 
word,  but  in  genelral  substance. 

Q.  State  what  you  asked  him?  A.  I  asked  him  did  he  swear 
that  the  statement  was  true,  and  a  full  and  detailed  statement 
of  the  moneys  received  and  contributed,  or  expended  by  him  di- 
rectly or  indirectly  in  the  campaign. 

Q.  What  response  did  Mr.  Sulzer  make?  A.  He  said  that  he 
did. 

Q.  Will  you  say  that  you  saw  him  sign  ?    A.    Yes,  sir. 

Q.  How  many  times  did  you  see  him  sign  on  that  paper  ?    A. 

Twice. 

Q.  Did  he  sign  the  affidavit,  and  did  he  also  sign  the  stato- 
ment?    A.  He  did. 

Q.  Both  in  your  presence  ?    A.  Yes. 

Q.  And  what  did  you  then  do?  A.  I  then  administered  the 
oath  to  him. 

Q.  After  administering  the  oath  what  did  you  do?  A.  Then 
I  signed  my  name  as  commissioner  of  deeds,  and  it  appears  on 
the  paper. 

Q.  And  is  the  signature  "Alfred  J.  Wolff,"  your  signature? 

A.  It  is. 

Mr.  KreseL— That  is  all. 
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Cross-examination  by  Mr.  Hinman: 

Q.  What  is  your  age  ?    A.  I  am  29 ;  I  was  29  in  September. 
Q.  Where  do  you  live?  A.  157  West  119th  street,  New  York 
City. 

Q.  How  long  have  you  lived  in  New  York  City  t  A.  All  my 
life. 

Q.  How  long  has  it  been  since  you  were  admitted  to  the  bar? 
A.  1905. 

Q.  In  whose  office  were  you  at  the  time  you  were  admitted? 
A.    House,  Grossman  &  Vorhaus. 

Q.  You  say  you  are  associated  with  that  firm,  in  what  ca- 
pacity?   A.  Managing  attorney. 

Q.  Is  that  the  title  you  have,  managing  attorney  for  the  firm? 
A.  Yes,  sir. 

Q.  Were  your  duties  to  manage  the  business  of  the  firm?  A. 
Yes,  sir. 

Q.  How  long  have  you  managed  the  business  of  that  firm  ?  A 
The  last  five  years. 

Q.  How  long  had  you  been  a  commissioner  of  deeds  on  No- 
vember 13,  1912  ?  A.  I  think  that  was  the  middle  of  my  second 
term;  I  am  not  quite  positive  of  that  but  I  believe  it  was  the 
middle  of  my  second  term. 

Q.  Had  you  been  in  the  habit,  during  your  entire  term  as 
commissioner  of  deeds,  of  taking  acknowledgments  and  affida- 
vits?   A.  Yes,  sir. 

Q.  How  many  affidavits  and  acknowledgments  had  you  taken 
during  your  term  or  terms  as  commissioner  of  deeds  in  the  city 
of  New  York  prior  to  November  13,  1912  ?  A.  I  couldn't  give 
the  figure. 

Q.  Is  it  a  matter  of  very  common  occurrence  ?    A.    Yes. 

Q.  Taking  them  frequently  and  daily?    A.  Oh,  yes,  yes. 

Q.  When  were  you  appointed  commissioner  of  deeds  the  last 
time  preceding  November,  1912?  A.  January,  1911,  I  believe 
it  was. 

Q.  Was  that  appointment  in  writing?  A.  Well,  none  other 
than  the  usual  card  that  is  sent  to  a  commissioner  to  call  at  the 
county  clerk's  office  and  sign  the  oath. 

Q.  Have  you  that  card  ?    A.  I  have  not. 
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Q.  You  looked  for  it  ?    A.  No,  I  have  not. 

Q.  Have  you  been  to  the  office  of  the  county  clerk  to  ascertain 
when  that  appointment  was  made  ?    A.  No. 

Q.  Have  you  investigated  or  examined  at  all  for  the  purpose 
of  ascertaining  when  the  appointment  was  made  ?  A.  No,  I  have 
not. 

Mr.  Kresel. —  Wait  a  minute.  I  object  to  that  unless  the  coun- 
sel will  state  that  he  questions  the  fact  that  this  man  was  a  com- 
missioner of  deeds  on  the  13th  of  November,  1912.  I  submit 
that  all  this  is  immaterial. 

Mr.  Hinman. —  I  will  state  now,  if  the  counsel  wants  it  and 
the  Court  thinks  it  proper — 

Mr.  Kresel. —  (Interrupting.)    Certainly, 

The  President. —  I  think  you  may  proceed. 

Q.  In  what  way  do  you  fix  now,  and  are  you  able  to  fix  now, 
the  date  when  you  were  appointed  commissioner  of  deeds  ?  A.  By 
the  fact  that  I  renewed  my  commission  or  made  an  application 
for  my  reappointment  on  January  of  this  year,  and  I  was  reap- 
pointed; and  I  made  it  because  I  knew  that  my  former  term 
expired. 

Q.  Expired  at  what  time?  A.  About  January,  1913;  and  it 
being  for  two  years,  I  then  concluded  that  it  must  have  begun 
January,  1911. 

Q.  Have  you  any  recollection  now  as  to  the  month  and  year 
when  you  were  first  appointed  commissioner  of  deeds?  A.  None 
other  than  I  have  said. 

The  President. —  He  said  that  waa  the  middle  of  his  second 
term. 

Mr.  Hinman. —  I  know ;  he  has  made  two  statements,  if  your 
Honor  please,  in  that  respect. 

Q.  Have  you  any  recollection  now  as  to  the  month  and  year 
when  you  were  first  appointed  a  commissioner  of  deeds  in  and  for 
the  city  of  New  York  ?  A.  Only  as  I  have  said  before ;  January, 
1911,  is  my  recollection. 
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Q.  That  was  your  first  tenn  ?    A«  No,  the  second  term. 

Q.  Wait  a  minute,  if  I  may  be  permitted,  and  follow  my  quesh 
tion.  Have  you  any  recollection  now  as  to  the  month  and  year 
in  which  you  were  first  appointed  a  commissioner  of  deeds  in  and 
for  the  city  of  New  York  ?    A.  My  recollection  is  January,  1909. 

Q.  On  what  do  you  base  that  recollection  t  A.  On  the  fact  or 
opinion  that  I  took  this  affidavit  during  my  second  term  and  that 
term  was  for  two  years  — 

Q.  (Interrupting.)  Is  your  testimony  in  that  respect  based 
upon  anything  except  the  opinion  which  you  have  now  expressed  ? 
A.  None  whatsoever. 

Q.  So  you  have  no  recollection  whatsoever  as  to  the  month  and 
year  in  which  you  were  first  appointed?    A.  None  whatsoever. 

Q.  And  so  you  have  no  recollection  now  as  to  the  month  and 
year  in  which  your  first  term  expired  t    A.  No. 

Q.  And  so  you  have  no  recollection  now  as  to  whether  or  not 
you  were  a  conmiissioner  of  deeds  in  November,  1912,  except 
what  you  have  stated  here?  A.  None  other  than  what  I  have 
stated,  and  the  fact,  of  course,  that  I  know  that  I  swore  —  I 
signed  and  filed  my  oath  in  the  city  clerk's  office  and  filed  a  cer- 
tificate in  the  county  clerk's  office. 

Q.  I  understand.  But  you  have  known,  have  you  not,  of  nota- 
ries and  commissioners  taking  the  acknowledgments  in  any  case, 
of  its  being  done  in  the  office,  the  commissioner  or  notary  for- 
getting that  his  term  had  expired,  and  then  discovering  that  he 
took  one  during  a  vacancy,  in  the  office?  A.  I  have  no  knowl- 
edge but  I  can  see  how  it  can  happen,  yes. 

Q.  Do  you  recall  what  day  of  the  week  it  was  that  you  took 
this  affidavit  of  William  Sulzer?    A.  I  do  not 

Q.  Do  you  remember  what  time  of  the  day  it  was?  A.  My 
impression  is  it  was  in  the  afternoon. 

Q.  What  time  in  the  afternoon?  A.  About  3  or  4  o'clock 
in  the  afternoon. 

Q.  What  were  you  doing  at  the  particular  time  that  that  matp 
ter  came  up?  A.  Walking  across  the  main  hall  of  our  office 
when  Governor  Sulzer's  clerk  came  in  and  spoke  to  me. 

Q.  What  was  the  name  of  the  clerk  ?  A.  I  can't  give  you  the 
name,  but  he  is  still  in  the  office  there. 
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Q.  How  long  had  you  known  his  being  in  Goyemor  Slilzer^s 
office,  this  clerk  ?    A.  Oh,  I  think  more  than  a  year  or  so. 

Q.  Before  that?    A.  Befojre  that  time,  yes,  sir. 

Q.  And  had  you  known  his  name?  A.  No,  I  never  inquired; 
he  was  an  office  boy  thera 

Q.  No,  did  you  not  inquire?  Had  you  learned  his  name? 
A.  No. 

Q.  Do  you  know  it  now  ?    A.  No,  I  do  not 

Q.  Where  was  Governor  Sulzer's  office  located  at  that  time 
with  reference  to  your  office?  A.  It  was  toward  the  west  of  the 
building;  our  suite  occupies  the  front  of  the  building,  which  is 
Broadway,  and  his  is  to  the  right,  toward  the  west,  about  the 
center  of  the  floor,  a  little  further  down  than  the  center  of  the 
floor. 

Q.  Is  it  a  long  hall  ?    A.  Yes,  it  is. 

Q.  You  are  at  the  front  end  of  the  hall,  that  is,  the  Broadway 
end  of  the  haU  and  the  Governor's  office  was  in  the  rear  end? 
A.  Yes. 

Q.  "Wttiat  did  —  did  this  clerk  of  the  Governor  have  with  him 
when  he  came  into  your  office,  any  paper  ?    A.  He  did  not 

Q.  You  are  sure  about  it  ?    A.  Yes,  I  am  sure. 

Q.  When,  subsequent  to  that  date,  did  this  question  of  your 
taking  of  his  acknowledgment  first  come  up  and  was  first  called 
to  your  attention?  A.  Only  at  the  time  the  accounts  of  the  im- 
peachment proceedings  that  I  saw  it  published  in  the  papers. 

Q.  When  was  that?    A.  I  have  no  recollection  of  the  date. 

Q.  Had  you  ever  taken  Governor  Sulzer's  acknowledgment 
before  ?    A.  I  had. 

Q.  And  have  you  taken  it  since?  A.  I  believe  I  did  take  it 
since. 

Q.  And  had  you  taken  acknowledgments  and  affidavits  for 
other  people  in  Governor  Sulzer's  office  before  and  since  ?  A.  Oh, 
yes. 

Q.  It  was  a  matter  of  frequent  occurrence?    A.  Oh,  yes. 

Q.  So  that  there  was  nothing  unusual  about  their  asking  you  to 
take  the  acknowledgment  ?    A.  None  whatsoever. 

Q.  Simply  a  daily  routine  matter?  A.  Yes,  sir;  a  matter  of 
courtesy  between  the  two  offices. 
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Q.  Were  you  in  the  habit  of  taking  acknowledgmentB  from 
other  people  on  that  floor,  and  affidavits  2  A.  Affidavits  more  fre- 
quently than  acknowledgments. 

Q.  So  I  take  it  that  from  ^Tovember^  19 12,  down  until  June 
or  July  or  August  of  this  year^  a  period  of  seven  or  eight  months 
your  attention  never  had  been  called  to  the  taking  of  that  affi- 
davit ?  A.  ITone  other  than  the  accounts  I  read  in  the  paper,  and 
then  when  I  was  subpoenaed  before  the  board  of  managers. 

Q.  When  did  the  matter  first  come  up  ? 

The  President. — ^Was  it  in  the  spring,  or  two  or  three  months 
later? 

The  Witness. —  It  was  in  the  —  I  think  it  was  toward  the 
summer. 

Q.  The  summer  of  1913  ?    A.  Yes. 

Mr,  Marshall. —  July  or  August. 

Q.  So  that  from  the  time  you  took  the  affidavit  of  Governor 
Sulzer  in  November,  1912,  the  matter  was  never  called  to  your 
attention,  and  you  thought  nothing  about  it  until  the  summer  of 
1913  ?    A.  That  is  a  fact. 

Q.  Who  talked  with  you  about  the  matter  of  taking  this  affi- 
davit since?    A.  Why,  a  good  many  people  spoke  to  me — 

Q.  (Interrupting.)  Name  some  of  them.  A.  The  people  of  the 
office  spoke  about  it  being  published  and  then  the  other  person 
was  Mr.  Kresel,  in  his  office. 

Q.  When  did  you  talk  with  Mr.  Eresel  in  his  office  about  itf 
A.  That  was,  I  believe,  the  Saturday  preceding  the  commence- 
ment, either  Friday  or  Saturday,  I  believe;  about  a  week  or  so 
before  this  trial  was  commenced. 

Q.  Whom  do  you  remember  of  having  talked  with  about  that 
affidavit,  or  your  having  taken  that  affidavit,  before  you  spoke  to 
Mr.  Kresel  a  week  before  this  trial  commenced  ?  A.  None  other 
than  the  people  in  the  office. 

Q.  In  your  own  office  ?    A.  That  is  alL 

Q.  Did  they  know  that  you  had  taken  the  affidavit?  A.  Yes, 
after  it  was  published  they  saw  it  and  they  spoke  about  it. 
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Q.  When  was  it  published  that  you  had  taken  the  affidavit? 
A.  In  the  summer. 

Q.  Did  you  ever  see  it  in  a  newspaper  that  yon  had  taken  the 
affidavit?    A,  Yes. 

Q.  Name  the  newspaper  in  which  yon  saw  the  statement  that 
Alfred  Wolff  had  taken  the  affidavit?  A.  In  the  Times  par- 
ticularly. 

Q.  When  did  you  see  it  in  the  Times?    A.  I  can't  say. 

Q.  Can  you  give  us  the  week  or  the  month  ?    A.  This  summer. 

Q.  When  did  you  talk  about  it  in  the  office?  Was  there  any 
one  in  the  office,  after  you  had  seen  it  in  the  newspaper,  was  there 
any  one  in  the  office  who  remembered  that  you  had  taken  it  ?  A. 
2^one  further  than  they  knew  that  from  seeing  it  in  the  paper. 

Q.  Was  your  recollection,  when  you  saw  it  in  the  newspaper, 
fresh  about  all  the  details  of  taking  the  affidavit?    A.  Yes. 

Q.  Perfectly?    A.  Perfectly. 

Q.  As  to  every  detail?    A.  Yes. 

Q.  Why  are  you  so  sure  that  the  clerk  who  came  into  your 
office  did  not  bring  a  paper  with  him  or  have  it  in  his  hand  ?  A. 
Kone  other  than  I  knew  that  it  was  signed  in  my  presence  in  the 
office. 

The  President — You  are  asking  for  a  reason;  he  has  a  right 
to  give  his  own  reason. 

Mr.  Hinman. —  I  b^  your  pardon ;  surely. 

The  President. —  Whether  it  is  good  or  bad. 

Q.  Do  you  want  to  state  anything  further  ?  A.  Nothing  further 
than  I  recall  it,  that  he  did  not  have  any  paper;  that  is  my 
recollection. 

Q.  Can  you  be  positive  about  it?  A.  Positive  so  far  as  my 
recollection  serves  me. 

Q.  May  you  be  mistaken  in  that  respect  ?    A.  I  may. 

Q.  Did  you  accompany  the  clerk  directly  from  the  office  back 
to  Governor  Suker's  room  ?    A.  Yes,  sir. 

Q.  Walked  back  together  ?    A.  Yes,  sir. 

Q.  Whom  did  you  see  in  the  office  of  Governor  Sulzer  when 
you  weoat  in  that  day?    A.  Five  or  six  people. 
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Mr.  KreseL — I  submit^  your  Honors^  that  this  is  going  far 
away  from  the  issue. 

The  President —  I  cannot  Bay  so. 

Mr.  KreseL — Is  it  the  claim  of  the  other  side  — 

The  President. — They  may  challenge  him,  that  he  administered 
it    Proceed. 

Q.  Whom  do  yon  remember  — 

Mr.  Hininan. —  I  withdraw  that  a  moment 

Q.  How  long  had  you  had  your  offices  on  that  floor  T  A.  I  be- 
lieve since  1906  or  1907. 

Q.  And  how  long  had  Governor  Sulzer  had  his  office  on  the 
same  floor  in  that  same  suite  of  rooms  ?  A.  Well^  I  believe  two 
or  three  years  at  least    I  am  not  positive;  that  is  my  recollection. 

Q.  But  you  went  in  there  that  day  to  take  his  affidavit  Whom 
did  you  see  in  the  office  besides  Oovemor  Sulzer  i  A.  There  were 
five  or  six  people  in  his  private  office. 

Q.  In  Governor  Suker's  private  office?    A.  Yes. 

Q.  Name  one  of  them?  A.  I  believe  Mr.  Sarecky  was  one 
of  them,  but  I  am  not  positive  of  that 

Q.  How  long  had  you  known  Sarecky?  A.  I  had  seen  him 
around  about  two  years  or  so,  since  they  were  in  the  building. 

Q.  Sarecky  was  there?    A.  That  is  my  impression. 

Q.  And  did  you  know  any  other  person  in  those  five  or  six 
people  that  were  in  Governor  Sulzer's  private  room  beside  him? 
A.  No. 

Q.  Can  you  describe  a  person  that  you  saw  there  besides  the 
Governor  and  Sarecky  ?    A.  No,  I  cannot 

Q.  Can  you  give  us  any  idea  how  any  one  of  them  looked? 
A.  I  cannot 

Q.  Can  you  tell  me  now  what  the  Governor  was  doing  when 
you  went  in  there  ?    A.  Sitting  at  his  desL 

Q.  Doing  what  ?    A.  I  can't  say ;  I  don't  recall 

Q.  Describe  the  desk  at  which  he  sat?  A.  It  was  a  roll  top 
desk. 

Q.  Where  did  it  stand  ?    A.  Against  the  side  of  the  room. 

Q.  Which  side?    A.  The  westerly  side. 
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Q.  As  yon  entered  the  room,  as  yon  enter  the  door  in  his  room, 
did  it  stand  at  the  right  or  left  hand  ?    A.  The  left  hand. 

Q.  As  you  walked  through  the  door  in  the  private  room?    A« 


Q.  Which  way  did  it  face  the  desk;  did  the  desk  face  you  as 
you  entered  his  private  room,  or  was  the  back  towards  you,  or 
the  end  ?    A.  Why,  the  back  was  against  the  wall. 

Q.  This  roll  top  desk  stood  with  the  back  against  the  wall,  so 
that  the  Governor  as  he  sat  there  at  the  desk  that  day  was  facing 
the  wall  ?    A.  Yes,  that  is  my  recollection. 

Q.  And  what  particular  work  was  he  engaged  in  doing?  A* 
I  cannot  say  except  that  I  recall  he  was  sitting  at  the  desk. 

Q.  What  were  any  other  people  or  where  was  any  other  person 
that  day  in  the  room  when  you  went  in  there  ?    A.  I  can't  say. 

Q.  Were  those  five  or  six  people  who  were  in  his  room  at  that 
time,  standing  or  sitting?    A.  I  can't  recall 

Q.  Not  one  of  them,  as  to  whether  they  were  standing  or  sit- 
ting?   A.  No. 

Q.  What  was  any  one  of  those  five  or  six  persons  doing  ?  A.  I 
can't  recall 

Q.  Did  you  speak  to  them?    A.  No. 

Q.  Did  you  speak  to  Mr.  Sarecky  ?    A.  I  did  not 

Q.  Did  you  say  anything  to  anyone  except  what  was  said  to 
Governor  Sulzer?    A.  No. 

Q.  Where  did  you  sign  your  name  to  the  affidavit  ?  A.  Bight 
there  at  the  desk. 

Q.  At  whose  desk?    A.  At  the  Governor's  desk. 

Q.  What  ?    A.  At  the  Governor's  desk. 

Q.  Standing  or  sitting?     A.  Standing. 

Q.  What  pen  did  you  get  ?    A.  I  can't  recall 

Q.  Did  you  have  — 

The  President. —  Did  you  have  your  own  pen  or  get  — 

The  Witness  (Interrupting). —  I  used  the  pen  from  his  office. 

Q.  What  kind  of  a  pen  did  you  use  ?    A.  I  can't  say. 
Q.  Did  he  hand  you  the  pen  or  did  you  pick  it  up  off  the  desk  ? 
A.  I  can't  say. 
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Q.  Did  you  use  the  same  pen  with  which  he  did  the  signing? 
A.  I  can't  say. 

Q.  His  name  appears  on  the  affidavit  written  in  two  places! 
A.  It  does. 

Q.  Did  you  use  the  same  pen  and  dip  it  in  the  same  ink  well 
that  he  used,  the  same  pen  that  he  used  in  signing  his  name  ?  A.  I 
can't  say. 

Q.  Have  you  any  recollection  about  it  ?    A.  No. 

Q.  Do  you  recall  whether  you  used  the  ink  well  ?  A.  No,  I  do 
not 

Q.  Did  you  use  a  fountain  pen?  A.  I  didn't  use  my  own; 
I  have  none. 

Q.  Where  did  you  go,  into  his  private  office  directly  from  the 
hall,  or  into  a  reception  room?    A.  A  small  anteroom. 

Q.  So  that  you  entered  in  his  office  first  into  an  anteroom? 

xjL.    jl  68. 

Q.  And  then  in  his  private  office  ?    A.  Yes. 

Q.  Whom  did  you  see  in  the  anteroom  when  you  went  to  enter 
the  Governor's  private  room  ?  A.  I  don't  recall  having  seen  any- 
body. 

Q.  Not  a  soul?    A.  Not  that  I  recall 

Q.  A  stenographer  or  secrctarv  i  A.  I  don't  recall  seeing  any- 
body. 

Q.  As  you  passed  from  the  entrance  room  or  anteroom  into 
the  Qovemor's  private  room,  did  you  turn  to  the  left  or  the  right  ? 
A.  I  turned  to  the  right. 

Q.  That  is,  as  you  stood,  as  you  walked  from  the  hall  into 
the  Governor's  entrance  room,  you  went  to  the  right?    A.  Yes. 

Q.  You  are  perfectly  clear  about  that?  A.  That  is  my  best 
recollection. 

Q.  What  papers,  if  any,  did  you  see  on  the  Qovemor's  desk 
that  day  when  you  signed  this  affidavit?    A.  T  can't  say. 

Q.  Were  there  any  papers  or  books  or  documents  on  his  desk? 
A.  I  can't  say. 

Q.  What  furnishings  were  in  the  room  that  day  besides  the 
desk?    A.  I  took  no  notice. 

Q.  Not  of  anything  ?    A.  Nothing. 
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Q.  Do  you  know  whether  there  were  any  other  deaks  there! 
A.  I  cannot  saj. 

Q.  Any  safes  in  that  room  2    A.  I  can't  say. 

Q.  Any  book  cases  ?    A  I  can't  say. 

Q.  Any  mail  bagst    A.  I  can't  say. 

Q.  Did  you  see  anything  that  you  are  able  to  describe  there 
that  day  except  the  Governor  and  his  desk?  A.  None  other 
than  the  people  in  the  room. 

Q.  Can  you  describe  one  of  those?    A.  None. 

Q.  Now,  what  do  you  say  —  let  me  ask  you.  Where  was  this 
paper,  this  affidavit,  when  you  saw  it  first )  A.  In  the  Governor's 
possessioiL 

Q.  What  do  you  mean  by  that?  A  He  had  it  in  front  of 
him, 

Q.  What  do  you  mean  by  he  had  it  ?  A  On  the  desk  in  front 
of  him. 

Q.  You  mean  it  lay  on  the  desk  in  front  of  him  ?    A  Yes,  sir. 

Q.  Did  you  observe  as  to  the  particular  position  in  which  it 
lay?    A.  I  did  not,  no. 

Q.  Did  you  pick  it  up  in  your  hand?  A  Afterwards,  after 
the  Governor  signed  it  and  I  swore  him  to  it. 

Q.  You  raised  it  from  the  desk?    A.  Yes. 

Q.  Did  you  observe  in  what  form  it  was  folded  when  you  took 
it  ofF  the  desk?    A  No. 

Q.  You  have  no  recollection  about  that?    A  No. 

Q.  You  don't  know  now  what  position  it  was  in,  as  to  being 
folded,  when  you  picked  it  off  the  desk  ?    A.  No. 

Q.  Or  when  you  laid  it  down  for  him  to  sign  ?    A.  No. 

Q.  Did  he  sign  it  before  you  picked  it  up  ?    A.  Yes. 

Q.  Who  indicated  where  he  should  sign  it?    A.  Nobody. 

Q.  Did  he  say  anything  about  that?    A  No,  he  did  not 

Q.  Which  signature  did  he  write  first,  the  one  at  the  top  or 
the  one  at  the  bottom?    A  The  one  at  the  top. 

Q..  Signed  them  both  in  your  presence?    A.  Yes,  sir. 

Q.  And  then  you  picked  it  up  and  what  did  you  say  you  said 
to  liiTTi  ?  A  I  asked  him  —  I  read  off  the  substance  of  the  affi- 
davit 

16 
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Q.  Did  you  read  the  subetanoe  of  the  affidavit  or  did  j<m  read 
the  affidavit?    Ai.  I  believe  the  substance  of  the  affidavit 

Q.  Well,  now,  jnst  tell  us  what  substance,  using  your  own 
recollection,  you  read  to  him  that  day  ?  A.  I  asked  him  whether 
he  swore  to  the  contents  of  that  affidavit,  was  the  truth,  and  then 
I  read  off  certain  phrases  out  of  the  affidavit  as  printed  there^ 
and  he  said  he  did. 

Q.  After  you  asked  him  whether  he  swore  to  it,  what  reply 
did  he  make  ?    A.  He  said  he  did. 

Q.  And  after  he  had  sworn  to  that  in  that  way  you  read  some 
of  this —  A.  (Interrupting.)  No,  that  was  all,  in  one;  I  asked 
him  whether  he  swore  to  the  contents  of  the  affidavit  and  then 
I  read  off  clauses  of  the  affidavit  to  him  — 

Q.  (Interrupting.)     Now,  then,  what  clauses t 

Mr.  ElreseL — Let  him  finish. 

Mr.  Hinman. —  I  beg  your  pardon.    I  thought  he  had  finished. 

The  Witness. —  Then  he  said  he  did.  I  then  signed  my  name 
as  a  commissioner  of  deeds. 

Q.  What  clauses  in  this  affidavit  did  you  read?  A.  I  cannot 
tell  you  without  looking  at  it 

Q.  Give  me  your  best  recollection  as  to  what  clauses  of  the 
affidavit  you  read? 

The  President — That  is  incompetent  He  says  he  cannot 
without  looking  at  it. 

Mr.  Hinman. —  I  wanted  to  see  if  he  had  any  recollection 
about  it 

Q.  Have  you  any  recollection  about  it  ?  A.  Not  without  look- 
ing at  it  I  do  not  recall  the  substance  of  the  affidavit  As  I  re- 
call it,  I  read  off  to  him  everything  except  these  words,  which 
says  that  he  is  the  person  who  signed  the  forgoing  statement 
The  rest  I  read  off  to  him. 

By  the  President: 

Q.  Bepeat  again  what  you  said.  You  say  you  read  everything 
except  the  words  which  say  he  is  the  person  who  signed  the  fore- 
going statement  ?    A.  The  rest  I  read  off  to  him. 
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By  Mr.  Hinman: 

Q.  Why  did  you  read  all  the  affidavit  except  tha£  one  thing? 
A.  Because  he  signed  the  statement  before  me,  and  I  saw  him 
sign  it. 

Q.  Do  you  make  it  a  uniTersal  rule  to  read  to  affiants  the  con- 
tents of  affidavits  that  they  sign?    A.  I  do. 

Q.  Always?    A.  Oh,  yes. 

Q.  Never  administered  an  affidavit  or  took  an  oath  yet  where 
you  did  not  do  that?  A.  Not  where  there  is  a  particular  certifi- 
cate or  form  attached  to  the  affidavit.  If  it  is  the  ordinary  affi- 
davit with  the  words  "  Sworn  to  before  me,"  I  merely  then  swear 
them,  but  where  it  has  a  particular  form  of  certificate,  I  then  read 
off  the  certificate  to  them. 

Q.  Do  you  notice  that  this  has  the  regular  certificate  at  the 
end,  "  Sworn  to  before  me  this  12th  day  of  November,  1912," 
attached  to  it?  A.  It  has  that  ending,  but  it  has  also  another 
part  of  the  certificate. 

Q.  Did  you  ever  see  an  affidavit  that  did  not  have  that  ending, 
and  that  commenced  as  this  does,  with  the  venue  ?    A.  Yes. 

Q.  Do  yon  mean  to  tell  me  that  every  affidavit  that  you  ever 
administered  in  your  life,  as  a  commissioner  of  deeds  which 
ended  with  these  words,  "  Subscribed  and  sworn  to  before  me  this 
13th  day  of  November,"  you  read  over  to  the  affiant,  before  you 
sign  the  certificate  ?  A.  I  say  if  it  has  a  particular  certificate  of 
that  kind  on  it,  I  do. 

The  President —  Hasn't  thia  gone  about  far  enough  t 

Hr.  HinmaiL — May  be. 

The  President. —  The  Court  wants  to  give  you  every  oppor- 
tunity to  test  the  witness,  but  still  there  is  really  a  fair  limit 

Mr.  Hinman. —  I  recognize  that 

Mr.  KresseL — We  have  not  been  objecting  because  of  your 
Honor's  ruling. 

Mr.  Hinman. —  If  I  may  be  permitted  to  go  on. 

Q.  Have  you  ever  taken  in  affidavits  the  statement  of  earn* 
paign  expenses,  before?    A.  Not  to  my  knowledge. 
Q.  Taken  any  since?    A.  No. 
Q.  Do  you  always  read  affidavits  that  you  take? 
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The  Presideiit —  He  has  already  told  jou  that 

Mr.  Hinman. —  I  withdraw  it 

The  President — He  says  where  he  has  an  ordinary  affidavit 
he  does  not,  but  simply  swears;  where  there  is  a  special  form  he 
does. 

Q.  Then  let  me  ask  yon,  do  you  always  read  affidavits  that  you 
subscribe  your  name  to,  in  order  to  ascertain  whether  there  is  any 
special  provision  in  them  or  not?    A.    ITo. 

Q.  Why  did  you  do  it  this  time?  A.  Because  there  it  has  a 
printed  form  of  affidavit  I  am  accustomed  to  taking  affidavits 
of  legal  proceedings  and  actions,  the  ordinary  affidavit,  which  just 
ends  with  "  Sworn  to  before  me,"  but  here  was  one  with  a  cer- 
tificate attached  in  a  printed  form  which  brought  it  directly  to 
my  knowledge. 

The  President — I  think  you  have  gone  over  that,  and  ex- 
plained it  sufficiently.  I  think  you  will  have  to  proceed  to  another 
point 

Q.  You  stated  that  you  administered  the  oath  t    A.  Yes, 

Q.  What  do  you  mean  by  you  administered  the  oath  ?  A.  By 
that  I  mean  asking  the  Gbvernor  whether  he  swore  to  it 

Q.  Did  you  do  anything  other  than  that  in  connection  with  the 
taking  of  the  oath?  A.  Not  other  than  what  I  have  previously 
testified  to. 

Q.  Did  you  observe  whether  in  Governor  Sulzer's  private  room 
there  was  a  door  that  entered  from  the  hall  directly  into  the  pri- 
vate room  or  not  ?    A.  I  did  not  notice. 

Q.  And  you  do  not  know  now  ?    A*  No,  I  never  looked  to  see. 

Mr.  Kresel. —  Is  that  all  ? 

Mr.  Hinman. — That  is  alL 

Mr.  Kresel.—  Mr.  Schiflf. 

Mr.  Eresel. —  May  I  call  the  Court's  attention  at  this  time,  Mr. 
Stanchfield  has  called  my  attention  to  it,  that  in  the  defendant's 
answer  he  admits  swearing  to  this  affidavit 
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The  President — Then  it  was  hardly  worth  while  for  von  to 
offer  the  witness,  and  we  could  have  saved  a  great  deal  of  time. 
It  is  a  pity  you  did  not  make  the  discovery  first. 

Jacob  H.  Schifp,  a  witness  called  on  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Ejresel : 

Q.  Are  you  a  member  of  the  firm  of  £uhn,  Loeb  &  Company  t 
A.  I  am. 

Q.  Bankers!    A.  Yes,  sir. 

Q.  In  the  city  of  New  York  ?    A.  Yes,  sir. 

Q.  Do  you  know  Governor  Sulzer?    A.  I  do. 

Q.  Did  you  know  Governor  Sulzer  before  he  became  Governor  ? 
A.  I  did. 

Q.  And  for  how  long  a  period  of  time  had  you  known  him 
before  he  became  Governor!  A.  I  have  known  him  for  many 
years,  I  do  not  remember  how  long. 

Q.  Do  you  remember  when  Mr.  Sulzer  was  nominated  for 
Governor! 

The  President —  The  occurrence  or  the  time  ! 

Q.  Do  you  remember  his  nomination  as  Governor !    A.  I  do. 

Q.  And  did  you  send  him  a  message  of  congratulation?  A.  I 
congratulated  him  by  letter. 

Q.  Very  well.  Now,  after  sending  him  that  letter,  did  you 
hear  from  Mr.  Sulzer !    A.  I  did. 

Q.    How ;  by  letter  or  by  telephone  ?    A.  He  came  to  my  office. 

Q.  Do  you  remember  the  exact  date  when  it  was  that  he  came 
to  your  office !    A.  I  do  not 

Q.  Do  you  remember  the  month!  A.  I  think  it  must  have 
been  in  late  September  or  early  October. 

Q.  Of  what  year!    A.  1912. 

Q.  Now,  will  you  state  to  the  Court,  as  far  as  you  can  recall, 
the  substance  of  your  conversation  with  him  at  that  time?  A. 
Governor  Sulzer  came  into  my  office  and  he  discussed  the  general 
political  situation.  He  said  he  was  gratified  that  he  was  going  to 
have  my  support     I  asked  him  whether  there  was  anything 
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special  I  could  do  for  him,  and  he  said  "  Are  you  going  to  con- 
trihute  to  my  campaign  fund  ?  "  I  said  "  Yes,  I  shall  be  willing 
to  do  so,"  and  he  said  "  How  much  will  you  contribute  ? "  I  said 
"  $2,500."  He  replied  "  Can  you  make  it  any  more  ?  "  I  then  said 
to  him  ^^  No,  that  is  about  as  much  as  I  care  to  give  you«"  Then  he 
said  ^^All  right,  please  make  your  check  to  the  order  of  Louis  A. 
Sarecky  " —  I  believe  is  the  name.  That  was  the  oonversation  I 
had  with  him. 

Q.  Well,  subsequently  was  there  a  check  for  $2,500  drawn? 
A.  I  gave  order  to  the  cashier  to  draw  a  check  for  $2,500  to  said 
order. 

Q.  Now  please  look  at  this  check  (showing  check)  and  state 
whether  that  is  the  check,  with  the  exception  of  the  notation  on 
the  face  of  it,  which  we  shall  explain  in  a  minute?  A.  This  is 
a  check  of  my  firm,  Kuhn,  Loeb  &  Co.,  drawn  to  the  order  of 
Louis  A.  Sarecky  for  $2,500,  drawn  on  October  16,  1912. 

Q.  With  the  date  of  the  check  in  mind,  can  you  now  state 
whether  this  talk  that  you  had  with  Mr.  Sulzer  was  on  or  about 
that  date?  A.  It  was  exactly  on  the  same  day;  of  that  I  am 
positive. 

Q.  Now,  then,  I  ask  you,  Mr.  Schiff,  whether  that  check  sent 
to  Mr.  Sarecky  was  afterward  paid  by  your  bank  and  the  check 
returned  to  you  ?    A.  That  was  the  case. 

Q.  Now,  then,  Mr.  Schiff,  I  notice  a  memorandum  on  the  face 
of  the  check  which  reads :  "  Mr.  Schiff's  contribution  toward 
William  Sulzer's  campaign  expenses."  Was  that  memorandum 
on  the  face  of  the  check  when  it  was  drawn  and  sent  to  Mr. 
Sarecky  or  Mr.  Sulzer  ?    A.  It  was  not. 

Q.  When  was  that  memorandum  put  on  there  and  under  what 
circumstances?  A.  Some  time  ago,  I  suppose  some  two  montJis 
ago  or  thereabouts,  I  had  a  call  from  Mr.  Richards,  who  came 
to  me  — 

Mr.  Marshall. —  I  object  to  the  oonversation  between  the  wit- 
ness and  Mr.  Bichards  as  immaterial. 

The  President —  It  is  sufficient  if  you  will  say  that  was  made 
by  yourself,  or  that  it  was  made  after  the  return  of  the  check  to 
you  through  the  bank,  after  it  had  been  charged  and  paid. 
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The  Witnees. —  That  was  made  by  myself  when  the  check  was 
delivered  to  Mr.  Bichards,  about  two  months  ago. 

Mr.  Kresel. —  Now,  if  your  Honor  please,  I  offer  this  cheek  in 
evidence. 

The  President. —  If  there  is  no  objection,  it  will  be  admitted. 

Mr.  Marshall. —  With  the  exception  of  the  notation. 

Mr.  Kresel. —  Of  course  that  notation  is  not  part  of  the  check. 

(Check  offered  in  evidence,  admitted  and  marked  Exhibit  M-9.) 

Mr.  Kresel. —  I  want  to  state  I  have  had  photographs  made  of 
various  exhibits  which  we  propose  to  offer,  and  this  now  being 
admitted  as  an  exhibit,  I  desire  permission  of  the  Court  to  have 
photographs  of  that  check  passed  around  to  members  of  the  Court, 
so  they  may  have  copies. 

The  President —  You  have  photographed  it  without  that  addi- 
tion? 

Mr.  Kresel. —  No,  the  addition  is  on  it ;  I  could  not  possibly 
do  it  otherwise. 

The  President. —  If  there  is  no  objection  that  may  be  done. 

Mr.  Marshall — We  do  not  care  anything  about  it 

Mr.  Kresel. —  I  have  already  supplied  members  of  the  Court 
with  folders  in  which  these  photographs  can  be  inserted. 

The  President —  Only  be  careful  not  to  hand  members  of  the 
Court  anything  until  they  have  been  admitted  in  evidenca 

Mr.  Kresel. —  I  certainly  shall  not  do  that 

By  Senator  Griffin: 

Q.  First,  to  whom  was  that  check  just  testified  to  handed  or 
was  it  handed  to  anybody  representing  Governor  Sulzer?  A. 
When  the  cfheck  was  originally  made  it  was  no  doubt  handed  to 
Mr.  Sarecky,  I  do  not  know  in  which  way,  whether  it  was  sent 
him  or  whether  he  called  for  it ;  that  is  a  detail  of  office  work  of 
which  I  do  not  know  anything. 
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Q.  Is  there  anybody  in  your  office  who  can  testify  to  these  de- 
tails? A,  I  have  made  inquiry  in  the  office,  but  nobody  can  re- 
member the  circumstances,  whether  it  was  sent  or  whether  it  had 
been  called  for.  I  think  that  now  after  some  seven  or  eight  or 
nine  months,  it  would  be  very  difficult  to  ascertain  that. 

Cross-examination  by  Mr.  Marshall: 

Q.  Mr.  SchiflF,  your  relations  with  Mr.  Sulzer  were  friendly? 
A.  Very  much  so. 

Q.  And  had  been  for  some  time?    A.  Yes,  sir. 

Q.  And  you  sent  him  a  friendly  letter  of  congratulation?  A. 
I  did. 

Q.  And  he  subsequently  called  at  your  office  in  relation  to  those 
congratulations?     A.  He  did. 

Q.  And  in  the  course  of  the  conversation  you  offered  to  give 
him  a  check  of  $2,500  ?    A.  I  did. 

Q.  Now,  did  you,  in  that  conversation  or  at  any  time,  impose 
any  limitations  or  condition  upon  the  use  which  was  to  be  made 
of  that  money  by  him? 

Mr.  Kresel. —  I  object  to  that  question. 

Mr.  Marshall. —  They  charge  larceny  in  this  case. 

The  President. —  If  the  objection  is  made  to  the  form  of  the 
question,  it  is  good.     Is  the  objection  made  to  the  form? 

Mr.  Kresel. —  Tes,  if  your  Honor  please. 

The  President. —  Now,  was  anything  said  about  the  purpose! 

* 

Q.  Was  anything  said  in  that  conversation  as  to  the  use  which 
was  to  be  made  of  that  check  or  the  proceeds  of  that  check  by  Mr. 
Sulzer?     A.  There  was  nothing  said. 

Q.  Did  you  intend  that  that  should  be  used  for  any  specific 
purpose  ? 

Mr.  KreseL —  To  that  I  object  His  intent  is  not  in  question 
here. 

Mr.  Marshall. —  They  charge  larceny. 
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Mr.  Sjresel. —  The  conversatioii  which  was  had  between  the 
parties  has  ahready  been  given  to  the  Court  As  to  the  intent  that 
may  be  drawn  from  that,  that  is  a  matter  for  the  Court 

The  President — A  thing  that  is  taken  with  the  consent  of 
the  party  could  hardly  amount  to  larceny.  I  think  I  will  allow 
the  question. 

Mr.  Marshall. —  Tour  Honor  has  ruled  in  my  favor,  but  your 
Honor  will  recollect  one  of  the  counts  in  one  of  the  articles  is 
that  this  money  was  received  as  a  bailee  and  wrongfully  miar 
appropriated. 

The  President — You  are  right  The  article  says  guilty  of 
larceny.  It  may  make  no  difference.  It  possibly  cannot  make  a 
difference,  but  I  imagine  if  I  were  sitting  in  a  criminal  prosecu- 
tion I  should  have  to  charge  the  petit  jury  that  if  the  owner  con- 
sented to  the  use  of  the  money  or  check  given,  consented  to  its 
use  in  any  manner  by  the  party  to  whom  it  was  delivered,  that 
would  not  constitute  larceny. 

Mr.  Stanchfield. —  Yes,  but  if  your  Honor  please,  the  witness 
has  already  stated  that  when  Governor  Sulzer  called  upon  him 
he  talked  with  him  with  reference  to  contributing  to  his  campaign 
fund,  and  he  asked  Mr.  Schiff  how  much  he  would  be  willing 
to  contribute,  and  Mr.  Schiff  told  him  $2,500,  and  Mr.  Sulzer 
asked  him  whether  he  could  not  give  more,  and  Mr.  Schiff  said 
that  was  all  he  cared  to  give. 

The  President —  Head  the  question. 

(The  question  was  read  by  the  stenographer  as  follows: 

"  Q.  Was  anything  said  in  that  conversation  as  to  the  use  which 
was  to  be  made  of  that  check,  or  the  proceeds  of  that  check, 
by  Mr.  Sulzer?    A.  There  was  nothing  said. 

"  Q.  Did  you  intend  that  that  should  be  used  for  any  specific 
purpose  ? ") 

The  Witness. —  When  I  used  the  expression  "  campaign  funds," 
it  was  a  very  general  expression.  I  certainly  had  no  objection 
whatsoever,  and  I  think  it  was  the  general  intent  and  purpose 
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of  the  conversation  that  Governor  Siilzer  oonld  nse  this  $2,500 
for  whatever  he  would  please. 

Mr.  Marshall—  That  is  alL 

By  Mr.  Eresel: 

Q.  Mr.  Schiff,  in  addition  to  the  conversation  that  jon  have 
already  related  here  between  Mr.  Sulzer  and  yourself,  was  there 
anything  else  said  between  you !    A.  At  that  time  t 

Q.  Yes.    A.  No. 

Q.  Or  at  any  other  time  between  yon  with  reference  to  this 
$2,500  contribution?    A.  No. 

Q.  Mr.  Schiff,  when  you  put  on  the  face  of  this  check  the 
memorandum  which  now  appears  there,  to  wit,  "Mr.  SchifPs 
contribution  towards  William  Sulzer's  campaign  expenses,"  did 
you  not  then  intend,  and  was  it  not  your  intention  when  you 
gave  your  check  on  October  16,  1912,  that  that  $2,500  should  be 
used  by  Mr.  Sulzer  for  his  campaign  expenses  ? 

Mr.  Marshall. —  I  object  to  that  as  incompetent  and  improper, 
and  an  attempt  to  discredit  his  own  witness. 

The  President —  It  is  not  to  discredit,  he  cannot  impeach  his 
own  witness,  but  he  has  a  right  to  do  that  He  is  practically 
your  witness  on  this  point 

Mr.  Marshall — No. 

The  President — Yes,  you  have  asked  that  question. 

The  Witness. —  This  is  the  check  of  my  firm,  and  not  my  indi- 
vidual check,  and  when  I  gave  it  out  of  my  hands  to  Mr.  Rich- 
ards, I  put  this  notation  so  as  to  identify  the  check.  I  have 
already  said  that  by  the  expression  "  campaign  fund  "  or  "  cam- 
paign expenses  "  I  mean  something  very  general  It  is  simply 
an  expression  which  I  used  when  I  gave  the  check,  and  which  I 
put  on  it  for  its  identification. 

Q.  Mr.  Schiff,  when  you  say  that  it  was  a  general  expression, 
do  you  mean  anything  else  but  that  you  did  not  intend  to  restrict 
Mr.  Sulzer  in  the  use  of  this  money  just  so  long  as  he  used  it 
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for  campaign  pnrpoees;  isn't  that  what  you  meant    A«  That  ia 
a  question  of  how  my  mind  ran. 

Q.  We  are  to  inquire  into  it.  A.  If  I  searched  my  mind,  I 
would  say  to  you  that  Governor  Sulzer  could  have  had  this  $2,500 
at  any  time  and  for  any  purpose,  and  if  I  had  been  very  careful, 
I  would  not  have  probably  used  the  words  '^  campaign  expenses/' 
because  I  really  meant  that  he  should  have  the  free  use  of  it. 

Q.  Did  you  intend,  Mr.  Schiff,  that  he  might  use  it  for  any 
purpose  whatsoever  ?    A.  For  any  legitiniate  purpose. 

Q.  Do  you  mean  by  that,  Mr.  SchifiP,  any  legitimate  purpose 
connected  with  his  campaign  to  be  elected  governor?  A.  It  is 
very  difficult  after  eight  months  to  state  exactly  what  was  in  my 
mind,  but  so  much  is  certain,  that  at  that  time  I  intended  to  aid 
Governor  Sulzer  personally  by  giving  him  this  $2,500  for  cam- 
paign expenses,  in  the  first  instance,  or  otherwise,  as  he  deemed 
fit 

Mr.  Eresel. —  That  is  all,  unless  there  are  any  questions  by  the 
Court 

Senator  Thompson. —  I  would  like  to  ask  the  witness  if  at  the 
time  he  gave  this  check,  he  believed  Governor  SuLser  was  to  be 
elected? 

The  Witness. —  I  had  very  little  doubt  of  it 

Mr.  Kresel. —  Mr.  Morgenthau. 

HxNBY  MoBOXNTHAU,  a  witucss  Called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with  the 
forgoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Eresel: 

Q.  Mr.  Morgenthau,  you  are  now  the  Ambassador  of  the  United 
States  to  Turkey?    A.  Yes,  sir. 

Q.  And  you  are  a  lawyer  by  profession  ?    A.  Yes,  sir. 

Q.  Do  you  know  Governor  Sulzer  ?    A.  I  do. 

Q.  During  the  campaign  of  1912,  were  you  active  in  the  na- 
tional campaign  on  the  Democratic  side  ?    A.  I  was. 

Q.  And  did  you  hold  office  in  that  movement  ?    A.  I  did. 
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Q.  Wliat  was  your  office!  A.  I  was  the  chairman  of  the 
finance  committee  of  the  national  committee. 

Q.  Do  you  remember  seeing  Mr.  Sulzer  shortly  after  his  nomi- 
nation for  Oovemor !    A*  I  da 

Q.  Where  was  it  you  saw  him  ?  A*  At  my  office  at  the  Demo- 
cratic national  headquarters,  200  Fifth  avenua 

Q.  City  of  New  York  ?    A.  In  the  city  of  New  York. 

Q.  Do  you  remember  the  exact  date?  A.  I  do,  after  having 
refreshed  my  memory,  October  6th. 

Q.  1912?    A.  1912. 

Q.  You  had  some  conversation  with  him  then,  did  yout  A. 
I  did. 

Q.  Please  state,  as  far  as  your  recollection  will  serve  you,  what 
conversation  you  had  with  him.  A.  Governor  Sulzer  came  to 
my  office  and  told  me  that  he  wanted  to  thank  me  for  what  I  had 
done  to  help  him  in  bringing  about  his  nomination,  and  expressed 
the  wish  and  the  hope  that  I  would  be  of  some  use  to  him  after  he 
was  elected. 

We  talked  about  the  general  situation,  and  while  talking  I 
either  made  out  a  check  myself  or  had  my  clerk  make  out  a  check 
for  $1,000,  and  I  signed  it  and  handed  it  to  the  Oovemor.  He 
said  to  me,  ''  I  didn't  expect  that  from  you.  I  don't  want  it, 
because  you  are  doing  so  much  for  the  national  committee."  I 
said,  however,  I  did  want  to  help  him  and  gave  him  the  check 
and  he  took  it  The  whole  conversation  was  less  than  three  or 
four  minutes. 

Q.  Is  this  the  check  which  you  gave  him?  A.  Yes,  sir,  this 
is  the  check. 

Q.  Was  this  check  subsequently  paid  ?    A.  Yes,  sir. 

Q.  And  the  voucher  returned  to  you  by  your  bank?  A.  Yes, 
sir. 

Mr.  Eresel. —  I  offer  the  check  in  evidence. 

The  President — Admitted. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  as  Exhibit  M-10.) 

Mr.  Eresel. —  You  may  examina 
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Croes-examination  by  Mr.  Marshall: 

Q.  Mr.  Morgenthau,  how  long  have  yon  known  Governor  Sul- 
zer?    A.  Oh,  for  many,  many  years,  possibly  twenty. 

Q.  You  knew  him  well  and  intimately  ?  A.  Yes,  I  knew  him 
well. 

Q.  And  your  relations  were  of  a  friendly  character  t  A.  They 
wera 

Q.  Was  there  anything  said  in  that  conversation  that  you  have 
narrated  as  to  the  use  to  which  he  was  to  put  the  $1,000 1  A. 
There  was  nothing  said. 

Q.  Did  you  in  any  way  intend  to  limit  him  as  to  the  use  that 
he  was  to  make  of  the  $1,000  f 

Mr.  Eresel. — To  that  I  object 

The  President. —  I  suppose  that  follows  the  previous  ruling. 
You  may  examine  the  witness. 

The  Witness.—  I  did  not 

By  Mr.  Kresel: 

Q.  Mr.  Morgenthau,  had  you  given  Mr.  Sulzer  any  money  be- 
fore that?    A.  No,  sir. 

Q.  Didn't  you  give  it  to  him  because  he  was  the  nominee  of 
the  Democratic  party  for  Governor?    A.  Certainly. 

Q.  Didn't  you  give  it  in  order  to  help  him  along  to  become 
Governor  of  the  State  of  New  York  ? 

Mr.  Marshall. —  I  object  to  that  as  leading  and  improper. 

The  President — That  is  Intimate  in  answer  to  the  testi- 
mony you  got  from  the  witness. 

The  Witness. — ^At  the  time  I  felt  positive  he  would  be  Gov- 
ernor. It  was  simply  to  help  him.  I  was  foolishly  generous,  and 
thought  I  would  give  it  to  him. 

Q.  You  knew  that  as  candidate  for  Governor  he  would  have  to 
pay  certain  expenses  in  the  running  of  his  campaign?  A.  Yes, 
sir. 

Q.  Was  it  your  intention,  in  giving  him  this  $1,000  to  help  him 
pay  those  expenses?    A.  That  is  inferential.    I  don't  want — 
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Q.  We  are  dealing  now  with  intentions.  The  Court  has  per- 
mitted it,  and  I  am  asking  you  whether  that  was  your  intention  t 
A.  I  really  could  not  tell  you  what  my  intentions  were.  I  felt  I 
wanted  to  help  him.  I  sat  there  as  chairman  of  the  finance  com- 
mittee, was  handling  the  funds,  and  he  came  in  and  it  flattered 
me  to  think  he  wanted  my  help,  in  the  future,  and  I  wanted  to 
help  him. 

Q.  Help  him  in  what?    A.  In  his  election,  in  his  canvass. 

Mr.  Kresel. —  That  is  all,  Mr.  Morgenthau. 

Senator  Coats. —  I  would  like  to  ask  Mr.  Morgenthau  if  Mr. 
Sulzer  had  not  been  candidate  for  Governor,  if  he  would  have 
given  the  $1,000  as  spontaneously  as  he  did  i 

The  Witness. —  Certainly  not 

(Witness  excused.) 

Mr.  Kresel. —  Mr.  Godwin. 

Thomas  M.  Godwin,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  Godwin,  what  is  your  occupation?  A.  I  am  the  pay- 
ing teller  of  the  Farmers  Loan  &  Trust  Company. 

Q.  How  long  have  you  been  the  paying  teller  in  that  institu- 
tion ?    A.  About  four  years. 

Q.  During  those  four  years,  has  William  Sulzer,  who  is  now 
Governor  of  the  State,  had  an  account  in  your  institution  ?  A. 
He  has. 

Q.  Now  I  want  to  show  you  managers'  Exhibit  10,  and  another 
paper,  which  I  ask  to  be  marked  for  identification  simply. 

(The  paper  offered  in  evidence  was  received  in  evidence  and 
marked  as  Exhibit  M-11  for  identification.) 

Q.  I  show  you  managers'  Exhibit  10,  and  managers'  Exhibit 
11  for  identification,  and  ask  you  whether  those  two  checks  wert 
deposited  in  your  institution  to  the  credit  of  William  Sulzer?  A. 
They  were. 
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Q.  And  on  what  dates,  please?    A«  On  October  8,  1913. 
Q.  Both  of  them !    A.  Both  of  themu 

The  President — Is  the  witness,  Mr.  Morgenthan,  still  in 
Court? 

Mr.  £resel. —  He  has  gona  If  your  Honor  desires  to  have 
him  recalled,  I  will  recall  him. 

The  President. —  It  is  not  worth  the  time  of  bringing  him  back 
from  New  York. 

Mr.  Brackett —  He  is  in  the  city.  He  did  not  have  time  to  go 
more  than  down  the  hill. 

Mr.  Kresel. —  I  will  try  to  have  him  back. 

Q.  I  also  show  you  this  paper,  which  I  ask  to  be  marked  for 
identification. 

(Paper  offered  in  evidence  was  received  in  evidence  and  marked 
as  Exhibit  M-12  for  identification.) 

Q.  This  is  managers^  Exhibit  12  for  identification,  and  I  ask 
you  what  this  paper  is?  A.  This  is  a  slip  used  in  making  de- 
posits with  the  Farmers  Loan  &  Trust  Company  in  the  account 
of  William  Sulzer. 

Q.  Of  what  date?    A.  October  8,  1912. 

Q.  October  8,  1912.  During  the  four  years  you  have  been 
paying  teller  at  the  institution,  have  you  had  occasion  to  pass  upon 
the  validity  or  the  correctness  of  the  signature  of  William  Sulzer 
in  that  account?    A.  I  have. 

Q.  And  in  that  manner  have  you  become  familiar  with  William 
Sulzer's  signature  ?    A.  I  have. 

Q.  Can  you  tell  the  Court  about  how  many  times  you  have  seen 
the  signature  of  William  Sulzer  ? 

The  President —  Is  the  competency  of  this  witness  to  pass  on 
the  signature  challenged? 

Mr.  Marshall. —  I  do  not  think  so,  your  Honor. 

The  President. — Then  proceed. 

Q.  I  show  you  again  managers'  Exhibit  10  and  managers' 
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Exhibits  11  and  12  for  identification,  and  ask  you  to  state 
whether  on  managers'  Exhibit  10  the  endorsement  "  William  Sul- 
zer  "  is  the  signature  of  William  Sulzer,  and  whether  on  Exhibit 
11  for  identification  the  endorsement  ^^  William  Sulzer  "  is  the 
signature  of  William  Sulzer,  and  whether  all  the  handwriting  on 
managers'  Exhibit  12  for  identification,  is  in  the  handwriting  of 
William  Sulzer?  A.  I  believe  these  signatures  to  be  the  signa- 
tures of  William  Sulzer. 

The  President. —  How  about  the  handwriting,  all  the  hand- 
writing. 

Mr.  Kresel. —  I  am  speaking  of  a  deposit  slip. 

The  Witness. —  I  believe  the  handwriting  of  the  name  "  William 
Sulzer  "  is  in  Mr.  Sulzer's  own  handwriting. 

Q.  What  do  you  say  about  these  figures  on  that  paper?  A* 
In  my  opinion  they  are  also  in  the  handwriting  of  William  Sulzer. 

Q.  I  show  you  again  the  deposit  slips  which  you  have  just 
identified,  and  ask  you  to  point  out  the  entry  there  of  the  deposit 
of  these  two  checks.  Exhibit  10  and  Exhibit  11  for  identification. 

The  President — What  is  your  answer,  witness! 

The  Witness. —  The  third  and  fourth  items  upon  the  list  of 
checks  and  cash  upon  the  slip  are  the  items  in  question. 

Q.  That  is,  the  third  item  is  an  entry  of  a  check  of  what 
amount?  A.  The  third  item  is  an  entry  of  a  check  for  $1,000 
drawn  upon  the  Guaranty  Trust  Company. 

Q.  And  that  is  the  Morgenthau  check  which  is  now  Exhibit 
10,  is  that  correct?    A.  Yes,  sir. 

Q.  Now,  the  fourth  item?  A.  The  fourth  item  is  a  check 
for  $500  drawn  upon  the  Plaza  branch  of  the  Union  Trust  Com- 
pany of  New  York. 

Q.  And  is  that  the  check  which  is  now  marked  Exhibit  11 
for  identification?    A.  Yes,  sir,  it  is. 

Mr.  KreseL —  Mark  these  two  checks  for  identification. 

(The  checks  referred  to  were  marked  Exhibits  13  and  14  for 

identification^  respectively.) 
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Q.  These  are  now  marked  managers'  Exhibits  13  and  14  for 
identification.  I  ask  jou  to  examine  the  indorsement  on  the 
back  of  these  two  checks,  and  state  whether  or  not  in  your  opin- 
ion those  are  the  indorsements  of  William  Snlzert  A.  This  is 
a  check  for  $500,  drawn  upon  the  Ghiaranty  Trust  Company  of 
'New  York,  to  the  order  of  William  Slilzer.  This  check  did  not 
pass  through  the  Farmers  Loan  &  Trust  Company,  and  I  would 
prefer  not  to  pass  upon  the  indorsement 

The  President. —  Well,  if  the  counsel  asks  you,  you  should 
answer  to  the  best  of  your  knowledge.  If  you  think  that  you 
cannot  tell,  why  of  course  you  should  not  tell.  If  you  can 
tell,  no  matter  where  the  check  went,  you  should  answer. 

Mr.  Eresel. —  I  think  it  is  due,  if  your  Honor  please,  to  the 
witness  to  state  why  he  takes  this  position. 

Q.  Is  it  because  you  are  instructed  by  your  institution  to  give 
no  testimony  other  than  such  as  relates  to  checks  passing  through 
your  institution  f 

Mr.  EjreseL —  I  don't  want  to  have  the  witness  appear  as  con- 
tumacioua 

The  President — Then  you  may  withdraw  the  question. 

Mr.  Eresel. —  I  want  to  press  the  question. 

The  President — Then  he  will  have  to  answer  you,  despite 
any  instruction  he  may  have  received  from  the  bank  or  trust 
company. 

The  Witne8& —  I  must  answer  the  question  I 

The  President — Yes,  answer  the  question. 

Mr.  Marshall. —  I  may  have  misunderstood  the  witness,  but 
I  understood  him  to  say  he  could  not  answer. 

The  President—-  What  is  the  reason  you  decline  to  pass  upon 
it  t  Is  it  because  you  are  not  familiar  with  the  signature  or  cannot 
tell  it,  or  because  of  some  instructions  you  have  received  from 
the  trust  company  of  which  you  are  a  paying  tellert 
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The  Witness. —  It  is  because  of  inBtractionB  that  I  have  re- 
ceived. 

The  President —  Those  instructions  do  not  give  you  the  privi- 
lege of  declining  to  answer  the  question.  If  you  are  capable  of 
judging  you  must  answer  the  question  of  counsel,  regardless  of 
any  instructions.  Instructions  of  even  the  greatest  corporation 
could  hardly  limit  the  duty  of  a  witness. 

Mr.  Brackett. —  May  the  question  be  now  read  again? 

(The  stenographer  read  the  question  as  follows:  ^^  Q.  I  ask 
you  to  examine  the  indorsements  on  the  back  of  these  two  checks, 
and  state  whether  or  not  in  your  opinion  those  are  the  indorse- 
ments of  William  Sulzer  ?'') 

The  Witness. —  I  would  like  to  compare  these  signatures. 

The  President — Yes. 

Mr.  MarshalL —  May  I  look  at  these  two  checks? 

(Mr.  Marshall  examines  checks.) 

The  Witness. —  These  signatures  look  similar  to  those  which  I 
have  just  identified. 

The  President. —  But  what  is  your  judgment,  witness!  Of 
course,  it  is  not  an  exact  science.  In  your  judgment  is  it  the 
signature  of  William  Sulzer  or  not;  your  best  judgment? 

The  Witness. —  Your  Honor,  it  is  rather  difficult  to  determine 
that  I  don't  feel  competent  to  pass  upon  those  signatures  after 
an  examination. 

Q.  Now,  Mr.  Godwin,  will  you  give  the  Court  the  benefit 
of  your  best  judgment  as  to  whether  those  two  signatures  are 
the  signatures  of  William  Sulzer?  A.  Have  I  not  already  an- 
swered that  question  in  the  previous  one  that  you  gave  me? 

The  President — You  can  answer.  You  can  say  they  are  or 
are  not,  or  you  can  say  you  have  no  judgment  on  the  subject 

The  Witness. —  I  have  no  judgment  on  the  subject 
The  President, —  That  is  an  answer. 
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Q.  Now,  I  show  you  seven  more  deposit  slips  of  the  Fanners 
Loan  &  Trust  Company,  which  will  be  marked  for  identification 
in  rotation: 

(Seven  deposit  slips  marked  Exhibits  M-15,  M-16,  M-17, 
M-18,  M-19,  M-20  and  M-21  for  identification.) 

Senator  Emerson. —  I  would  like  to  know  whether  the  witness 
stated  he  was  the  receiving  or  the  paying  teller. 

The  Witness, —  The  paying  teller. 

By  Senator  Emerson: 

Q.  Do  you  have  anything  to  do  with  receiving  the  deposits; 
do  you  receive  the  deposits  ?    A.  I  do  not 

Senator  Griffin. —  I  wanted  to  ask  or  inquire  if  these  ex- 
hibits, being  checks  of  the  Farmers  Loan  &  Trust  Company,  Ex- 
hibits 15  to  21,  inclusive,  are  the  ones  with  reference  to  which 
Mr.  Kresel  has  asked  the  witness  to  identify  the  alleged  signa- 
ture of  William  Sulzer? 

The  President. —  On  their  backs,  the  endorsements! 

Senator  Griffin. —  The  endorsements. 

The  President — ^Are  they? 

Mr.  EreseL — No;  Exhibits  15  to  21  are  deposit  slips.  What 
Senator  Griffin  is  referring  to  is  Exhibits  13  and  14.  Those  are 
the  two  checks  about  which  the  witness  says  he  cannot  give  an 
opinion. 

Senator  Griffin. —  Exhibits  13  and  14  are  the  two  checks  i 

Mr.  EjreseL — Yes. 

Senator  Griffin. —  And  those  other  numbers,  15  to  21,  are  the 
deposit  slips  ? 

Mr.  Eresel. —  Yes. 

Senator  Griffin. —  And  the  checks  are  Exhibits  18  and  14 ! 

Mr.  Kresel. —  Yes. 
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The  President. —  Is  the  gtatement  of  the  eonnael 
Senator  ? 

Senator  Griffin. —  Yee,  sir. 

Mr.  Brackett —  Will  your  Honor  permit  me  to  make  a  sugges- 
tion simply  for  ezpidition? 

The  President — Yes. 

Mr.  Brackett — I  discovered  in  such  a  trial  once  that  if  the 
members  of  the  Court  having  general  questions  will  wait  until 
after  the  examination  and  cross-examination  it  will  expedite 
matters  very  mucL  Of  course  there  may  be  passing  matters  that 
should  be  asked. 

The  President —  There  may  be  some  things  that  they  may  for- 
get if  they  wait  until  then.  I  do  not  think  there  will  be  any  dis- 
position on  the  part  of  any  of  the  senators  to  abuse  their  privi- 
lege in  that  respect 

By  Mr.  Eresel: 

Q.  Kowy  Mr.  Qodwin,  I  show  you  Exhibits  15  to  21  for  identi- 
fication and  ask  you  whether  these  are  deposit  slips  in  the  Farm- 
ers Loan  &  Trust  Company  to  the  account  of  William  Sulzer  t 

Senator  Emerson. —  I  would  like  to  know  whether  the  paying 
teller  can  pass  on  the  competency  of  what  the  receiving  teller 
receives. 

The  President — That  I  caimot  tell  you.  You  will  have  to 
ask  the  witness. 

The  Witness. —  These  are  slips  used  in  making  deposits  with 
the  Farmers  Loan  &  Trust  Company  in  the  account  of  William 
Sulzer. 

Q.  Now,  will  you  examine  the  handwriting  on  each  one  of 
these  deposit  slips  and  state  whether  in  your  opinion  the  hand- 
writing thereon  is  that  of  William  SuUert  A.  In  my  opinion 
the  handwriting  upon  these  deposit  slips  ia  that  of  William 
Sulzer. 
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Q.  I  show  you  a  paper,  Mr.  Godwin,  and  ask  you  whetlier 
that  is  a  correct  transcript  of  the  account  of  William  Sulzer  with 
the  Farmers  Loan  &  Trust  Company,  beginning  with  September 
6,  1912,  and  ending  with  January  1,  1918?  A.  I  cannot  say 
as  to  this  statement  without  comparison,  but  I  have  here  a  state- 
ment of  the  account  of  William  Sulzer  from  September  8,  1912, 
until  September  20,  1918. 

Mr.  Eresel. —  Very  well,  I  will  use  that 

The  President —  Why  not  use  the  one  the  witness  knows  about  ? 

Mr.  EreseL — Certainly.  I  want  to  have  that  marked  for 
identification. 

(Statement  referred  to  marked  Exhibit  M-22  for  identification.) 

Q.  I  also  show  you  a  letter  which  I  will  ask  to  have  marked 
for  identification. 

(Letter  referred  to  marked  Exhibit  M-23  for  identification.) 

Q.  I  ask  you  to  state  whether  the  signature  to  that  is  in  your 
opinion  the  signature  of  William  Sulzer?  A.  I  am  unable  to 
form  an  opinion  upon  that  signature. 

Mr.  KreseL —  That  is  alL 

Mr.  Hinman. —  May  I  inquire  whether  that  paper  you  are  just 
receiving  has  been  marked  for  identification  ? 

Mr.  Brackett —  It  is  not  yet  in  evidence  but  it  has  been  marked 
for  identification. 

Senator  Coats. —  Mr.  President,  I  would  like  to  have  the  wit- 
ness take  up  the  various  checks  concerning  which  he  is  unable 
to  give  an  opinion  in  the  order  of  their  numbers  and  state  the 
difference  or  differences  between  them  and  those  which  he  has 
positively  identified. 

The  President —  He  wants  to  know  why  you  are  not  equally 
able  to  give  your  judgment  on  those  checks  that  you  say  you 
have  no  judgment  on  with  those  which  you  have  already  testified 
in  your  judgment  were  in  the  handwriting  of  William  Sulzer. 
Is  that  the  point  of  the  question? 
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Senator  Coats. —  To  explain  what  the  difference  ia  between 
those  he  has  identified  and  those  he  cannot  identify. 

Mr.  Kresel. —  May  it  be  made  plain  to  the  witness  that  he  is 
not  bound  by  any  instructions  which  the  Trust  Company  gave 
him? 

The  President —  The  Court  has  already  told  him  that 

Mr.  Kresel. —  I  will  give  him  the  checks  in  order  that  he  may 
be  able  to  answer  the  question. 

Mr.  Hinman. —  The  President  does  not  clearly  understand  the 
proposition  of  Senator  Coats,  which  is  to  have  the  witness  take 
and  examine  the  checks  and  point  out  the  differences. 

The  President. —  Yes.  It  was  on  account  of  my  defect  of 
hearing  that  I  did  not  get  that  point 

Mr.  Hinman. —  On  that  proposition  you  will  observe  the  wit- 
ness has  not  qualified  as  an  expert  and  that  is  an  expert  propo- 
sition. 

The  President —  I  do  not  think  so. 

Mr.  Hinman. —  We  do  not  care  about  it  We  do  not  make  any 
question  about  it 

Senator  GriflSn. —  I  desire  simply  to  make  a  su^estion  that 
the  numbers  of  the  exhibits  that  the  witness  is  now  examining 
be  annoimced. 

The  President —  Yes,  that  may  be  done. 

Mr.  Kresel. —  May  I  step  up  there  to  do  that  f 

Mr.  Brackett — ^As  he  announces  his  opinion  as  to  each  but  not 
in  advance. 

Mr.  Kresel. —  He  is  now  examining  Exhibit  10  in  evidence, 
and  Exhibits  11,  13  and  14  for  identification.  Exhibit  10  in 
evidence  and  Exhibit  11  for  identification  he  has  identified  the 
endorsements  to  be  that  of  William  Sulzer. 
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The  President — Read  the  question  of  Senator  Coats  to  the 
witness,  stenographer. 

(The  stenographer  thereupon  repeated  the  question  of  Senator 
Coats  as  follows :  '^  I  would  like  to  have  the  witness  take  up  the 
various  checks  concerning  which  he  is  unable  to  give  an  opinion 
in  the  order  of  their  numbers,  and  state  the  difference  or  differ- 
ences between  them  and  those  which  he  has  positively  identified.") 

The  Witness. —  In  the  check  signed  '^  Lyman  A.  Spaulding  " 
on  the  Fulton  Trust  Company  of  New  York,  the  signature  is 
generally  irregular  as  compared  with  the  one  which  I  have 
identified.  There  is  sufficient  general  variation  in  it  to  cause  me 
to  say  that  J  have  no  opinion  upon  the  matter ;  referring  to  Ex- 
hibit 13.  With  reference  to  the  check  for  $600,  drawn  upon  the 
Guaranty  Trust  Company  to  the  order  of  William  Sulzer,  there 
are  slight  variations  in  the  signature  which  I  would  find  it  rather 
difficult  to  point  out  except  to  someone  who  was  looking  at  the 
signatures  with  me.  It  varies  slightly  from  the  other  signature 
which  I  have  identified,  and  causes  me  also  to  answer  on  this 
question  that  I  have  no  judgment  upon  the  signature. 

Mr.  Hinman. —  May  I  be  permitted  to  have  the  witness  state 
who  drew  the  check?  We  can  follow  it  better  than  by  number. 

Mr.  Bracket — ^May  I  make  a  suggestion?  Mr.  Morgenthau 
has  returned  here,  and  it  is  possible,  your  Honor,  to  ask  him  the 
question  tonight  before  adjournment,  and  thereby  save  his  time, 
whereas  this  witness  has  to  be  here  tomorrow  anyway. 

The  President. — ^Will  you  step  aside  for  a  moment,  witness. 
Mr.  Morgenthau,  take  the  stand. 

Hensby  Mobobnthau  recalled. 

By  the  President: 

Q.  It  may  be  that  you  have  answered  the  question  which  I 
wish  to  put  to  you.  If  so,  I  did  not  get  it.  Whose  money  was 
it  that  this  check  for  $1,000  was  which  was  given  to  the  respondent 
here;  was  it  your  individual  money  or  the  money  you  held  in 
your  possession  as  one  of  the  campaign  committee?  A*  It  was 
my  individual  money. 
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By  Senator  Thompson: 

Q.  I  think  the  witness  stated  that  at  the  time  that  he  gave  this 
check.  What  did  you  say  in  reference  to  your  idea  as  to  whether 
William  Sulzer  was  to  be  elected  Governor?  Al  I  felt  sure  of 
his  election. 

Q.  Do  you  mind  stating  then  why  you  gave  this  money? 
A.  Kot  at  alL  As  I  said,  it  was  one  of  those  generous  impulses 
which  occasionally  prompt  me  to  do  things. 

Q.  Was  it  for  the  purpose  of  creating  a  better  standing  or  a 
more  intimate  relation  between  yourself  and  William  Sulzer 
after  he  should  have  been  elected  Governor,  knowing  that  he 
would  be  elected?    A.  No,  sir. 

■ 

Thomas  M.  Godwin,  recalled. 

The  President. —  Senator  Coats,  is  your  question  answered  ? 

Senator  Coats. — ^Yes,  sir. 

By  Senator  Blauvelt: 

Q.  I  would  like  to  ask  whether  as  paying  teller  of  the  Trust 
Company  if  a  check  bearing  the  signature  which  you  have  refused 
to  identify  was  presented  to  you  for  payment  would  you  pay  on 
that  signature? 

The  Witness. —  Must  I  answer  that  question,  your  Honor  ? 

The  President. —  I  think  you  may  answer  that,  yes. 

The  Witness. —  You  have  reference  to  the  signature  on  both 
these  checks  ? 

Q.  Either  one.  A.  On  the  check  signed  "Lyman  A.  Spald- 
ing "  upon  the  Fulton  Trust  Company,  which  is  marked  Exhibit 
13,  the  signature  bears  sufficient  irregularity  to  my  eye  to  war- 
rant my  investigating  it  before  paying  it. 

By  the  President: 

Q.  Now,  as  to  the  other  check.  A.  I  cannot  make  out  the 
signature  upon  this  check  drawn  upon  the  Guaranty  Trust  Com- 
pany for  $500,  and  marked  Exhibit  14;  it  looks  more  like  the 
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signature  of  William  Sulzer  with  which  I  am  familiar.  Yet 
upon  closer  examination  I  think  if  it  were  presented  to  me  upon 
a  check  for  payment  I  would  have  reference  to  the  files  of  the 
company  to  compare  the  signature  with  that  on  file. 

The  President —  That  hardly  answers  the  question. 

Q.  CanH  you  say  whether  you  think  you  would  pay  it  or  not ; 
just  be  frank  and  tell  us  ?  A.  l!^o^  your  Honor.  I  think  I  would 
look  it  up  before  I  paid  it 

The  President —  That  is  enough. 

By  Senator  Pollock: 

Q.  I  would  like  to  ask  of  the  witness  if  he  has  a  standard  taken 
from  the  files  of  the  Farmers  Loan  &  Trust  Company  with  him 
noWy  and  if  he  has,  to  compare  Exhibit  14  with  the  standard  and 
just  give  us  his  opinion  ?  A.  I  have  the  signature  card  of  William 
Sulzer  as  filed  with  the  Farmers  Loan  &  Trust  Company  with  me. 
(Examining  card.)  I  would  like  to  state  that  this  signature  was 
filed  with  the  Trust  Company  on  May  28,  1900,  and  that  the 
general  signature  of  William  Sulzer  as  appearing  upon  the 
checks  presented  to  me  for  payment  vary  slightly  from  that  which 
is  on  file. 

By  the  President: 

Q.  Have  you  any  other  on  file  than  that  which  you  have  in 
your  hand?    A.  Yes,  sir. 

Q.  Have  you  got  that  here  ?    A.  No,  sir. 

Q.  Why  didn't  you  bring  that  ?  A.  That  is  a  slip  pasted  in  a 
signature  book. 

By  Senator  Wagner: 

Q.  How  many  chocks  endorsed  by  William  Sulzer  passed 
through  your  hands,  approximately,  between  September  of  last 
year  and  September  of  this  year?  A.  Checks  drawn  upon  other 
institutions  ? 

Q.  How  many  times  did  you  pass  upon  the  signature  of  Wil- 
liam Sulzer  during  that  time  ?    A.  I  am  unable  to  say  positively. 
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Q.  I  don't  want  you  to  say  positively,  approximately  t  A, 
About  50,  I  should  say. 

Q.  About  50  ?    A.  I  should  say  sa 

Q.  Did  you  have  to  investigate  any  of  them?  A.  I  do  not 
recalL 

Q.  Your  recollection  is  that  you  passed  every  one  of  them  with- 
out an  investigation?    A.  To  the  best  of  my  knowledge,  yes. 

Q.  Will  you  tell  me  who  in  the  bank  asked  you  not  to  testify 
as  to  any  signature  except  those  that  went  through  your  bank? 
A.  "No  one  in  the  bank  instructed  me  not  to  do  so. 

Q.  I  understood  you  to  answer  that  you  were  instructed  not  to 
pass  upon  signatures  except  those  that  passed  through  your  bank, 
the  bank  in  which  you  are  employed?  A.  Through  the  Trust 
Company's  counseL 

Q.  The  Trust  Company's  counsel?    A.  Yes,  sir. 

Q.  What  is  his  name  ?    A.  Horan  —  James  F.  Horan. 

The  President — Witness,  the  Court  instructs  you  that  that 
advice  was  entirely  erroneous  and  improper.  An  appeal  is  made 
to  your  conscience  and  your  honesty.  You  ought  to  answer 
frankly  and  truly  if  you  have  a  judgment  on  this,  whether  it  is 
Mr.  Sulzer's  signature  or  not,  utterly  regardless  of  any  advice 
that  was  given  to  you  which  I  tell  you  was  entirely  improper. 
Now,  you  can  answer  or  not. 

The  Witness. —  Your  Honor,  in  view  of  your  previous  instruo- 
tions  I  have  been  so  answering  the  questions. 

By  Senator  Wagner : 

Q.  Will  you  tell  the  Court  exactly  what  this  attorney,  Mr. 
Horan,  told  you  ?    A.  Mr.  Horan,  what  he  told  me  ? 

Q.  Yes.  A.  Mr.  Horan  gave  to  me  a  copy  of  a  letter  which  he 
had  written  to  Mr.  Stanchfield  covering  this  point,  wherein  it 
was  stated  that  he  did  not  feel — ^perhaps  I  had  better  quote  from 
the  letter. 

Q.  Can't  you  tell  the  Court  what  Mr.  Horan  told  you  ?  A.  I 
cannot  give  you  his  words,  no,  sir. 

Q.  No,  I  mean  the  substance  of  his  instructions.  A*  The  sub- 
stance of  his  instructions  were  that  the  relations  between  the 
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Farmers  Loan  &  Trust  Company  and  its  depositors  was  one  of  a 
confidential  nature,  and  that  the  company  did  not  feel  justified  in 
haying  me  testify  as  an  expert  upon  matters  which  did  not  affect 
the  Trust  Company,  or  transactions  not  had  in  the  Trust  Company. 

By  Mr.  £resel: 

Q.  Those  instructions  were  given  you  by  Mr.  Horan  before  he 
wrote  to  Mr.  Stanchfield,  were  they  not  f    A.  No. 

The  President —  We  will  pursue  this  matter  further  tomorrow. 
Just  announce  for  all  witnesses  to  be  present  tomorrow. 

The  Clerk. —  AU  witnesses  are  excused  until  tomorrow  morning 
at  10  o'clock. 

Thereupon,  at  5  p.  m.  the  Court  declared  a  recess  until  10  a.  m. 
Thursday,  September  25,  1913. 


ITS   HABEED   DT   EVIDENCE   DTTBINO  TODAY'S   PBO- 

CEEDnras 

EXHIBIT  M-1. 

(Stamped) 

State  of  Nbw  Yoke, 
Office  of  Secbetabt  of  State. 
State  of  New  York  1      ^  Filed  January  1,  1913 

County  OF  AuiANY     J      '  Mitchell  May, 

Secretary  of  Stata 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  New  York, 
and  that  I  will  faithfully  discharge  the  duties  of  Governor  ac- 
cording to  the  best  of  my  ability. 

And  I  do  further  solemnly  swear  that  I  have  not  directly  or  in- 
directly paid,  offered  or  promised  to  pay,  contributed,  or  offered 
or  promised  to  contribute,  any  money  or  other  valuable  thing  as  a 


606  TSXAL   07   WILLIAM    BULZXB 

consideration  or  reward  for  the  giving  or  withholding  a  vote  at 
the  election  at  which  I  was  elected  to  said  oflSce,  and  have  not 
made  any  promise  to  influence  the  giving  or  withholding  any  such 
vote. 

Wm.  Sulzeb. 

Sworn  and  suhscribed  before  me 
this    1st    day    of    January,     1913. 

MiTCHSLL  May, 

Secretary  of  State. 


EXHIBIT  M-2. 

(Exhibit  M-2  will  be  found  on  page  451  of  the  printed  pro- 
ceedings.) 


EXHIBIT  M-3. 

Statement  of  Bscbipts  and  Expbnditubes  of  a  Candidate 

FOB  Political  Office. 

Sections  750  and  776  of  the  Penal  Law: 

Section  750.  Definitions.  The  words  "  election  **  or  "  town 
meeting/'  as  used  in  any  of  the  sections  of  this  article^  excepting 
section  seven  hundred  and  fifty-one,  shall  be  deemed  to  apply  to 
and  include  all  general  and  special  elections^  municipal  electionsi 
town  meetings,  and  primary  elections  and  conventions,  and  pro- 
ceedings for  the  nomination  of  candidates  by  petition  under  the 
election  law.  The  word  ^^  candidate  "  as  used  and  candidates  for 
any  office  to  be  voted  for  under  the  election  law,  as  well  as  candi- 
dates for  nomination  by  petition  under  the  election  law. 

Sec.  776.  Failure  to  file  candidate's  statement  of  expenses. 
Every  candidate  who  is  voted  for  at  any  public  election  held 
within  this  State  shall,  within  ten  days  after  such  election,  file  as 
hereinafter  provided  an  itemized  statement  showing  in  detail  all 
the  moneys  contributed  or  expended  by  him,  directly  or  indirectly,' 
by  himself  or  through  any  other  person,  in  aid  of  his  election. 
Such  statement  shall  give  the  names  of  the  various  persons  who 
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received  sucli  moneys,  the  specific  natiire  of  each  item  and  the 
purpose  for  which  it  was  expended  or  contributed.  There  shall 
be  attached  to  such  statement  an  affidavit  subscribed  and  sworn 
to  by  such  candidate,  setting  forth  in  substance  that  the  statement 
thus  made  is  in  all  respects  true,  and  that  the  same  is  a  full  and 
detailed  statement  of  all  moneys  so  contributed  or  expended  by 
him,  directly  or  indirectly  by  himself  or  through  any  other  person, 
in  aid  of  his  election.  Candidates  for  offices  to  be  filled  by  the 
electors  of  the  entire  State,  or  any  division  or  district  thereof 
greater  than  a  county,  shall  file  their  statements  in  the  office  of 
the  Secretary  of  State.  The  candidates  for  town,  village  and  city 
offices,  excepting  in  the  city  of  New  York,  shall  file  their  state- 
ments in  the  office  of  the  town,  village  or  city  clerk,  respectively, 
and  in  cities  wherein  there  is  no  city  clerk,  with  the  clerk  of  the 
common  council  of  the  city  wherein  the  election  occurs.  Candi- 
dates for  all  other  offices,  including  all  offices  in  the  city  and 
county  of  New  York,  shall  file  their  statements  in  the  office  of  the 
derk  of  the  county  wherein  the  election  occurs,  unless  the  county 
has  a  commissioner  of  elections,  in  which  case  candidates  shall 
file  their  statements  in  the  office  of  such  commissioner  of  elec- 
tions. 

Any  candidate  for  office  who  refuses  or  neglects  to  file  a  state- 
ment as  prescribed  in  this  section  shall  be  guilty  of  a  misde- 
meanor. A  county  clerk  or  commissioner  of  elections  with  whom 
a  candidate's  statement  of  expenses  is  filed,  shall,  within  20 
days  after  the  election,  file  a  certified  copy  thereof  with  the  Secre- 
tary of  Stata 


I,  Wm.  Sulzer,  residing  at  175  Second  avenue,  county  of 
New  York,  N.  Y.,  do  hereby  make  and  file  the  following  item- 
ized statement  of  all  moneys  received,  contributed  or  expended 
by  me  directly  or  indirectly,  by  myself  or  through  any  other  per- 
son, as  the  candidate  of  the  democratic  party  for  the  office  of 
Governor  of  the  State  of  New  York  in  connection  with  the  gen- 
eral election  held  in  the  State  of  New  York  on  the  fifth  day  of 
November,  1912^ 
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Receipts 

Date  Kame  of  contributor  Amoant 

Sept    28.  Herbert  Friedenwald   $10  00 

Sept      2.  Hugo  Gutfreund    10  00 

Sept      3.  Hugh  Martin 50  00 

Sept      8.  Philip  Mathewa    100  00 

Sept      8.  J.  Bittner   50  00 

Sept      8.  Luke  D.  Stapleton  50  00 

Sept      8.  S,  R  EUison 25  00 

Sept      3.  John  F.  Wallace   100  00 

Sept      3,  Harold  L  Spielberg 25  00 

Sept      8.  Lawson  Purdy    100  00 

Sept      8.  Andrew  G.  Vogt 100  00 

Sept      3.  Thomas   F.    Martin 25  00 

Sept      4.  W,  D.  Mann 60  00 

Sept      4.  William  H.  Todd 50  00 

Sept      4.  Ben  Doblin   5  00 

Sept      5.  Gallagher  &  Co 25  00 

Sept      8.  Charles  Brandt,  Jr 25  00 

Sept      7.  C.  B.  Norman    100  00 

Sept      8.  S.  T.  Armstrong 50  00 

Sept    10.  M.    J.  Elias 100  00 

Sept      9.  P.  H.  Nolan 60  00 

Sept      7.  J.  E.  Nolan   50  00 

Sept      9.  Peter  McDonnell    250  00 

Sept      7.  Jose  Hennessy    25  00 

Sept      9.  George  L.  Wingate 50  00 

Sept      8.  Jas.  C.  McEachen   100  00 

Sept    10.  Hugh  Daly   25  00 

Sept    11.  Frederick  C.  Penfield    200  00 

Sept    11.  John  E.  Dos  Passos 100  00 

Sept      8.  Jas.  A.  McCafferty   50  00 

Sept    10.  William  Barthman    60  00 

Sept    11.  John  F.  Nagle 60  00 

Sept    14.  Thomas  Willis 25  00 

Sept    16.  Nath.  H.  Levi   26  00 
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Date  KaaM  of  oontrfbotor  Amcmiii 

Sept    14.  Hugh  Haupt $10  00 

Sept    15.  Nelson  Smith    100  00 

Sept    15.  J.  W.  Armstrong  10  00 

Sept    15.  A.  F.  Schaeffer 40  00 

Sept    16.  James  F.  Hurley  50  00 

Sept     15.  George  W.  Neville 60  00 

Sept    16.  David  Qerber 150  00 

Sept    15.  William  F.  Carroll 10  00 

Sept    14.  Willis  B.  Dowd 15  00 

Sept    10.  Macgrane  Coxe 200  00 

Sept    10.  Mr.  Bauman   50  00 

Sept    19.  William  W.  Penney 60  00 

Sept    14.  Louis  Conlan 110  00 

Sept     19.  Leo  Schlesinger 200  00 

Sept    19.  E.  Neufeld   250  00 

Sept    18.  E.  J.  Cuddihy 50  00 

Sept    21.  Charles  Friel 10  00 

Sept    21.  Wm.  H.  Miller 250  00 

Sept    21.  Roger  Foster 250  00 

Sept    23.  W.   E.   Curtis 100  00 

Sept    26.  John  D.  Judson. .  .• 100  00 

Sept    23.  John  M.  Gardner 200  00 

Sept    25.  C.  H.  Underzagt 25  00 

Sept    23.  Charles  Thorley 100  00 

Sept    24.  Henry  Block   100  00 

Sept    29.  M.  F.  O'Donoghue 10  00 

Sept    30.  John  B.  Gray 60  00 

Nov.      1.  Louis  F.  Doyle 100  00 

Nov.      1.  B.  D.  Dugundji 20  00 

Nov.      2.  Joseph  W.  Kay 250  00 

Nov.      2.  Isaac  Purdy 250  00 

Nov.      2.  John  Standfast   5  00 

Nov.      2.  O.  J.  Gude 100  00 

Nov.     4.  J.  Jacobs 600  00 

$5,460  00 
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Expenditures 

Date  To  whom  paid  Amoimt 

From  Oct  1  to  Nov.  6.  Post       Office       Department, 

stamps,  etc $1,635  65 

From  Oct  1  to  Nov.  5.  Western  Union  &  Postal  Tele- 
graph Company 52  33 

From  Oct  1  to  Nov.  5.  Henri  Rogowski,  printing. .      2,947  95 

From  Oct  1  to  Nov.  5.  Public   Printer,   Washington, 

D.  0 660  80 

From  Oct  1  to  Nov.  5.  Sam  Bruckheimer,  and  as- 
sistant, stenographic  work.         244  00 

From  Oct  1  to  Nov.  5.  Whitehead  &  Hoag,  campaign 

buttons 970  05 

From  Oct.  1  to  Nov.  5.  Seiter  &  Kappes,  lithographs.         133  00 

From  Oct  1  to  Nov.  5.  The  Hartley  Company,  litho- 
graphs          160  00 

From  Oct  1  to  Nov.  5.  Expressage,  Adams,  Ameri- 
can and  U.  S.  Ex.  Co. . .  68  81 

From  Oct.  1  to  Nov.  5.  TroVs  Addressing  Company         861  50 


Total $7,724  09 

(Signed)     Wm.  Sulzer. 
Dated  November  13,  1912. 

State  of  New  Yobk         1 
City  and  County  of  New  Yobk  J 

William  Sulzer,  being  duly  sworn,  says  that  he  is  the  person 
who  signed  the  foregoing  statement,  that  said  statement  is  in  all 
respects  true  and  that  the  same  is  a  full  and  detailed  statement 
of  all  moneys  received,  contributed  or  expended  by  him,  directly 
or  indirectly,  by  himself  or  through  any  other  person  in  aid  of 
his  election. 

(Candidate  sign  here)     Wm.  Sulzeb 

Sworn  to  before  me  this  13th  day 
of  November,  1912. 

Alfred  J.  Wolff, 
Commissioner  of  Deeds  No.  72,  New  York  City. 
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(Endorsed) 

STATEMENT  OF  CANDIDATE  FOR  POLITICAL  OFFICE 

By  William  Sulzeb 

Candidate  of  the  Democratic  Party,  for  the  Office  of  Qovemor,  of 

the  State  of  New  York 

state  of  new  yobk 
Office  of  Secketaby  of  State 

Filed  November  14,  1912  Edward  Lazanskt 

Secretary  of  State 

EXHIBIT  M-4 

Statement  of  Treasurer  of  Political  Committee.    Section 

546  OF  THE  Election  Law 

Section  546.  Statement  of  campaign  receipts  and  payments. 
The  treasurer  of  every  political  committee,  which,  or  any  officer, 
member  or  agent  of  which,  in  connection  with  any  election  re- 
ceives, expends  or  disburses  any  money  or  its  equivalent  or  incurs 
any  liability  to  pay  money  or  its  equivalent  shall,  within  twenty 
days  after  such  election,  file  a  statement  setting  forth  all  the  re- 
ceipts, expenditures,  disbursements  and  liabilities  of  the  com- 
mittee, and  of  every  officer,  member  and  other  person  in  its  behalf. 
In  eaoh  case  it  shall  include  the  amount  received,  the  name  of  the 
person  or  committee  from  whom  received,  the  date  of  its  receipt, 
the  amount  of  every  expenditure  or  disbursement,  the  name  of  the 
person  or  committee  to  whom  it  was  made,  and  the  date  thereof; 
and  unless  such  expenditure  or  disbursement  shall  have  been  made 
to  another  political  committee,  it  shall  state  clearly  the  purpose 
of  such  expenditure  or  disbursement.  Expenditures  and  disburse- 
ments in  sums  under  five  dollars  need  not  be  specifically  accounted 
for  by  separate  items,  except  in  the  case  of  payments  made  for 
account  of  or  to  political  workers,  watchers  or  messengers.  The 
statement  to  be  filed  by  a  candidate  or  other  person  not  a  treasurer 
shall  be  in  like  form  as  that  hereinbefore  provided  for,  but  in 
statements  filed  by  a  candidate  there  shall  also  be  included  all  con- 
tributions made  by  him. 

17 
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WILLIAM  SULZER  PROORESSIVE   LEAGUE   PARTY 

Nuw  York  County 
New  York  City 

To  the  Secretary  of  State,  Albany,  N.  Y. : 

Pursuant  to  tj^e  provisionB  of  section  546  of  the  election  law^ 
I,  Leon  C.  Weinstock,  treasurer  of  the  committee,  representing  the 
William  Sulzer  Progressive  League  Party  in  the  county  of  New 
York,  do  hereby  report  that  the  following  is  a  statement  of  all 
moneys  received,  expended,  disbursed  or  liabilities  incurred  by 
said  committee  and  of  every  officer,  member  or  other  person  in 
its  behalf  in  connection  with  the  general  election  held  in  the 
county  of  New  York  on  the  fifth  day  of  November,  1912,  viz. : 

Receipts 

Date  Niae  of  person  or  oommittee  from  whom  nodded;  whoa 

of  receipt.  from  oommittee,  give  name  of^  and  of  peiaon  Amount 

1912  throucn  whom  reeeived  loceived 

Oct    16.  Samuel  A.  Potter $15  00 

William  Bagley 5  00 

Peter  Geoheghan  10  00 

Bernard  Nolan 10  00 

John  H.  Wuest ! . .  5  00 

Henry  Friedman  10  00 

Fred  Ackerman  5  00 

Oct     17.  M.  A.  Schnlman 10  00 

A.  S.  Aaronatamm 10  00 

Aug.  Janssen  125  00 

J.  Oshlag 25  00 

Oct     18.  Leo  Greenebaum 25  00 

Oct     19.  Jacob  Hellerstein 25  00 

Eobt  Hatch  10  00 

Oct     25.  M.  B.  Fertig 25  00 

A.  G.  Imhof 15  00 

L.  C.  Weinstock 50  00 

Nov.      1.  Jefferson  M.  Levy 40  00 

Nov.     4.  Ben.  Friedman 10  00 

B.  Sneskind 10  00 

Nov.     4.  Abe  Levy •_ 10  00 

Total $450  00 
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616 


IBxpendiiures,  disbursements  and  liabUiiies 


Oct  16. 

Oct  20. 

Oct  20. 

Oct  20. 

Oct  20. 

Oct  20. 

Oct  26. 

Oct  29. 

Oct  29. 

Oct  25. 


NaiMof 
nittM  to 

naaaa  of  aad  of  9or- 
■OB  tomi^k  wfaon 
aaaa 

Meyer  Wolff  . 
Meyer  Wolff  . 
Meyer  Wdff  . 
Joe.  J.  Both. . 

B.  Orossman  '. 
J.  Eupatt  . . . 
B.  GroBsman  . 
Man.  SUde  Co 
Meyer  Wolff  . 
Edwd.  Ernat  . 


Oct     26.  Alex.  Patrick 
Oct     31.  Jos.  J.  Both. . 


Nov.  2. 

Nov.  6. 

Nov.  6. 

Nov.  6. 


Meyer  Wolff  . . . 
Joseph  J.  Both. 

Stamps,  M.  Wolff 
Jos.  J.  Both.... 


Nov.      2. 
Nov.      2. 


Nov. 
Nov. 
Nov. 

Nov. 


6. 
6. 
6. 
6. 


Alex.  Patrick  .. 
Jos.  J.  Both 

Meyer  Wolff  Assc 
Morris  Levine  . . 
R  Bosenthal  . . 
B.  Grossman  . .  • 


$5  00 

26  80 

9  26 

17  60 

36  00 

4  46 

23  00 

17  60 

6  00 

7  00 

6  00 
17  00 


PwpOM  of  oipoDdituio 

Postal  cards. 
Stamps. 
Stationery. 

Distribution    of    litera- 
ture, etc. 


Nov.      2.  Edward  Ernst   .       16  60 
Nov.     2.  Alex.  Patrick  . .       16  60' 


2  10 
33  00 

3  20 
6  00 


2  00 
17  00 

100  00 

22  60 

4  00 

10  60 


Electric  wiring  on  sign. 

Signs. 

Lantern  slides. 

Stationery,  etc 

Distribution  of  litera- 
ture. 

Distribution  of  litera- 
ture. 

Distribution  of  litera- 
ture. 

Distribution  of  litera- 
ture. 

Distribution  of  litera- 
ture^ 

Stationeiy. 

Distribution  of  litera- 
ture. 

Stamps. 

Decorating  and  distribu- 
ting literature,  Seward 
Park  meeting. 

Stationery,  etc 

Expenses,  etc,  distribu- 
tion of  literature. 

Bent  and  electricity. 

Automobile  hire 

Wagon  hire. 

Signs. 
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Name  of  pacwm  or 

miitM  t«  whcnn  made; 
Date  when  committee,  sire 

of  mune  of  and  of  per- 

payment.  eon  throacli  wbom 

1912  made  Amoont  Pozpoae  of  expeBditnie 

Nov.      6.  Eoyal  Press   ...       $5  75     Printing. 
Nov.      6.  Ed.    Ernst,    Job. 
J.  Both,  A.  Pat- 
rick &  H.  Lang. .       31  60     Distribution     literature, 

etc.,  help  Seward  Park 
meeting. 
Nov.     6.  Meyer  Wolff  ....         6  00     Flags,  etc,  Seward  Park 

meeting. 


$451  15 

t=3 


Dated,  November  11,  1912. 

(Signed)     Leon  C.  Weinstock 

Treasurer 

(Endorsed) 

NEW  YORK  COUNTY, 
NEW  YORK  CITY, 
WILLIAM  SULZER  PROGRESSIVE  LEAGUE, 

By  L.  C.  Weinstock  (Treas.) 
STATE  OF  NEW  YORK, 
OFFICE  OF  SECRETARY  OF  STATE, 
FILED  NOV.  16,  1912. 
Edwd.  Lazansky, 

Secretary  of  Stata 


EXHIBIT  M-5. 

(Exhibit  M-5  is  the  articles  of  impeachment,  which  appear  at 
pages  46-56.) 


EXHIBIT  M-6. 
Resolved,  that  the  managers  on  the  part  of  the  Assembly  in 
the  matter  of  the  impeachment  of  William  Sulzer,  Governor  of 
the  State  of  New  York  be  and  hereby  are  authorized  to  appoint 
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a  clerk  and  messenger,  to  be  paid  for  their  senrices  to  a  rate  to 
be  fixed  by  the  speaker  and  the  clerk  of  the  Assembly,  payable 
from  the  contingent  fund  of  the  assembly  during  the  time  that 
they  are  employed,  and  that  the  said  managers  shall  have  power 
to  employ  counsel  and  to  have  all  the  powers  of  a  legislative 
committee. 


EXHIBIT  M-7. 
(Stamp) 

SENATE  JOURNAL. 

AUG.  13,  1913. 
PAGE  2. 

The  following  committee,  Messrs.  Van  Woert,  Cole  and  Brad- 
ley, from  the  Assembly  appeared  in  the  Senate  chamber  and 
delivered  the  following  message: 

Mr.  President: 

In  obedience  to  the  order  of  the  Assembly,  we  appear  before 
you  in  the  name  of  the  Assembly  of  the  State  of  New  York  and 
all  the  people  of  the  State  of  New  York :  We  do  impeach  William 
Sulzer,  Governor  of  the  State  of  New  York,  of  wilful  and  corrupt 
misconduct  in  office  and  for  high  crimes  and  misdemeanors  and 
we  do  further  inform  the  Senate  that  the  Assembly  will,  in  due 
time,  exhibit  articles  of  impeachment  against  him  and  make  good 
the  same  and  in  their  name  we  demand  that  the  Senate  shall  take 
order  for  the  appearance  of  said  William  Sulzer  to  answer  said 
impeachment. 

Ordered  that  said  message  be  received. 


EXHIBIT  M-8w 
Stati  op  New  York 


98* 

County  of  AxBAirr 


} 


Patrick  E.  McOabr,  being  duly  sworn,  deposes  and  says : 
I  reside  at  Albany,  N.  Y.    I  am  now  and  at  all  the  times  herein- 
after mentioned  have  been  the  clerk  of  the  Senate  of  the  State 
of  New  York.     On  the  14:th  day  of  August,  1918,  pursuant  to 
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iuBtructions  of  the  President  pro  tern,  of  the  Senate,  I  personally 
served  upon  William  Sulzer,  Goyemor  of  the  State  of  New  York, 
at  his  office  in  the  executive  chamber  in  the  Capitol  at  Albany, 
State  of  New  York,  articles  of  impeachment,  of  which  the  an- 
nexed is  a  true  copy,  by  leaving  such  articles  of  impeachment  with 
said  William  Sulzer  at  said  time  and  place. 

Patbiok  E.  MgOabb 

Sworn  to  before  me  this 
11th  day  of  September,  1913. 
SmNBY  I.  Boss. 

(Seal)     Notary  Public.    Certificate  Filed  in  Albany  Ca 

Sidney  L  Boss^ 
Notary  Public, 

Chenango  Co.,  N.  Y. 

The  State  of  New  Yoek,  ss: 

The  Senate  of  the  State  of  New  York  to  William  Sulzer, 
greeting: 

Whereas  the  Assembly  of  the  State  of  New  York  did,  on  the 
thirteenth  day  of  August^  one  thousand  nine  hundred  and  thirteen, 
exhibit  to  the  Senate  articles  of  impeachment  against  you,  tiie 
said  William  Sulzer,  in  the  words  following: 

(Here  appear  the  articles  of  impeachment  which  will  be  found 
at  pages  46-66.) 

And  demand  that  you,  the  said  William  Sulzer,  should  be  put 
to  answer  the  accusations  as  set  forth  in  said  articles,  and  that 
such  proceedings)  examinations,  trials,  and  judgments  might  be 
thereupon  had  as  are  agreeable  to  law  and  justice. 

You,  the  said  William  Sulzer,  are  therefore  summoned  to  be 
and  appear  before  the  Court  for  the  Trial  of  Impeachments  of 
the  State  of  New  York,  at  the  Senate  chamber  in  the  Capitol  at 
Albany,  N.  Y.,  on  the  eighteenth  day  of  September,  one  thous- 
and nine  hundred  and  thirteen,  at  twelve  o'clock  noon,  then  and 
there  to  answer  to  the  said  articles  of  impeachment,  and  then  and 
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there  to  abide  by,  obey,  and  perform  such  orders,  direcjtiong  and 
judgments  as  the  Court  for  the  Trial  of  Impeachments  shall  make 
in  the  premises  according  to  the  Constitution  and  laws  of  the 
State  of  New  York. 

Hereof  you  are  not  to  fail. 

Witness  the  Hon.  Robert  F.  Wagner,  President  of  the  Senate 
of  the  State  of  New  York,  at  the  city  of  Albany,  this  thirteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen. 

EOBEBT  F.   WaGWEK 

President  of  the  Senate 


EXHIBIT   M-9. 

No.  119755.  KuHN,  Lobb  &  Co., 

New  York,  Oct.  U,  1912 

(1)  NATIONAL  BANK  OF  COMMEECE  IN  NEW  YOEK 
Pay  to  the  order  of  Louis  A.  Sarecky,  two  thousand  five  hundred 
dollars,  $2,500/00. 

p.  p.  KUHN,  LOEB  &  Co. 
KUHN,  LoEB  &  Co. 

(On  face  of  check  in  handwriting)  :  Mr.  Schiff's  contribution 
toward  Wm.  Sulzer's  campaign  expenses. 

(Endorsed) : 

Louis  A.  Sarecky. 

Pay  to  the  order  of  The  National  Bank  of  Commerces 

Oct.  15,  1912. 

The  Mutual  Alliance  Trust  Co.  of  New  York. 

(11)  Nat.  Bank  of  Commerce  in  N.  Y. 

Paid. 

Oct.  15,  1912. 

Second  Teller. 
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EXHIBIT  M-10. 

No.  1344.  New  York,  10/6,  1912 

GUARANTY  TEUST  COMPANY  OF  NEW  YORK 

28.  Naeisau  Stbbkt. 

Pay  to  the  order  of  William  Sulzer  one  thousand  and  no/100 
dollars^  payable  through  the  New  York  Clearing  HouBOy 

H.   MOBOBNTHAU 

$1,000.00. 
(Endorsed) : 

William  Sulzer. 

Pay  the  National  City  Bank  of  New  York,  or  order. 
The  Farmers  Loan  &  Trust  Company, 
Augustus  V.  Heely,  Vice-Pres.  &  Secy. 

Received  payment  through  the  New  York  Clearing  House,  Oc- 
tober 8,  1912. 

Prior  endorsements  guaranteed. 

The  National  Cily  Bank  of  New  York,  A.  Kavanagh,  cashier. 


«»• 


THUESDAY,  SEPTEMBER  26,  1913 

Sbkatb  Chamber 

Albany,  New  Yobk 

Pttrsuant  to  adjoiLmment  the  Court  oonyened  at  10  a.  m. 
Tlie  roll  call  showing  a  quorum  to  be  present^  Court  was  duly 
opened. 

Mr.  Brackett — ^With  the  permission  of  the  Court,  I  desire  to 
move,  if  your  Honor  will  refer  to  the  printed  record  on  page  489, 
to  strike  out  on  behalf  of  the  managers  the  answer  appearing  in 
the  lower  part  of  the  page,  as  entirely  incompetent  and  improper. 
If  your  Honor  will  look  nearer  the  top  of  the  page,  the  ruling 
was  that  if  the  owner  consented  to  the  use  of  money  for  a  specific 
or  for  general  purposes,  that  in  that  case  larceny  cannot  be  predi- 
cated upon  it  in  case  it  was  diverted  from  the  specific  purpose  for 
which  we  contend  it  was  contributed. 

Judge  Werner. — ^You  mean  the  answer  beginning,  ^'When  I 
used  the  expression  campaign  funds  i " 

Mr.  Brackett. — ^Yes.  Now,  the  specific  ground  of  the  motion 
is  just  this:  That  while,  as  your  Honor  ruled,  we  concede,  and 
not  only  concede  but  claim,  it  is  entirely  correct  if  the  witness 
did  consent,  that  the  Presiding  Judge  did  not  by  that  ruling  at  all 
give  any  indication  of  what  should  be  evidence  of  consent,  and  I 
want  to  submit  to  the  Court  that  the  only  possible  evidence  on 
the  subject  of  what  the  consent  was,  in  its  effect  on  the  recipient 
of  this  money,  must  be  what  the  witness  said.  Now,  what  the 
witness  said  is  entirely  clear  without  any  possible  mistake.  He 
said  that  the  defendant  here  applied  to  him  for  a  contribution  to 
his  campaign  fund.  There  cannot  be  any  doubt  as  to  what  the 
meaning  of  a  campaign  fund  is.  The  witness  said  that  he  re- 
sponded that  he  would  contribute  to  the  campaign  to  the  extent  of 
$2,500,  and  upon  being  interrogated  as  to  whether  he  could  not 
make  it  more,  he  said  no,  and  he  has  testified  in  the  record  several 
times  that  that  was  all  the  conversation  on  the  subject 

I  want  to  submit  to  the  Presiding  Judge  and  to  members  of  the 
Court  that  the  intent  for  which  the  contribution  was  made  must 

[621] 
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be  determined  from  that  languaga  It  camiot  be  that  the  undis- 
closed intent  of  the  witness  who  gave  the  funds,  can  in  the  slight- 
est degree  control  the  individual  or  broaden  the  right  of  the  recij)- 
ient  to  whom  such  inteat  was  not  disclosed*  The  question  as  tx> 
what  the  money  was  given  for  must  be  determined  bj  what  wba 
said  between  the  giver  and  the  recipient. 

I  do  not  understand,  if  your  Honors  please,  that  evidence  of 
an  undisclosed  intention,  or  evidence  of  intention  at  all,  is  com- 
petent, except  in  the  very,  very  few  cases  where  a  parly  is  at- 
tacked, where  the  act  of  a  party  is  attacked  for  fraud,  as  for 
example,  a  fraudulent  intent  to  cheat  creditors  by  a  conveyance. 
In  such  case  it  always  may  be  asked  as  to  whether  the  party 
giving  the  instrument  did  intend  to  defraud,  and  there  may  be 
one  or  two  other  limitations,  in  addition  to  that  ona  But  the 
general  rule  has  been,  with  unbending  force,  that  an  undisclosed 
intention  cannot  be  given  in  evidence  in  court 

It  is  doubly  vicious  here,  it  seems  in  view  of  the  counsel  for 
the  managers,  in  that  the  intenit  of  the  defendant  in  receiving  is 
what  must  be  determined  here.  It  violates,  first,  the  rule  that 
conversation  must  determine  the  intent,  but  next  it  permits  the 
witness  to  testify  as  to  his  intent,  when  his  intent  cannot  affect 
the  intent  with  which  the  candidato  accepts  the  fund. 

It  is  therefore  with,  of  course,  the  most  profound  respect  for 
your  Honor's  ruling,  if  you  did  intend  to  go  to  the  extent  indi- 
cated, that  we  still  feel  impelled  to  make  this  motion  not  only 
for  its  effect  here,  but  as  a  guide  for  any  future  witness  that  may 
be  interrogated  on  the  subject 

Mr.  Marshall. —  May  it  please  the  Court:  The  testimony  that 
was  brought  out  on  direct  examination  was  in  substance  that  Mr. 
Schiff  had  given  a  check.  The  check  was  produced.  On  that 
check  appeared  written  certain  words  which  Mr.  Schiff  put  upon 
the  check,  not  in  October,  1912,  but  in  June  or  July,  1913, 
stating  in  substance  that  it  represented  a  campaign  contribution. 

The  testimony  therefore  that  was  presented  on  cross-examina- 
tion was  entirely  legitimate  as  bearing  upon  that  fact,  if  for 
nothing  else.  But  it  was  competent  beyond  that  on  the  general 
issue,  on  the  general  proposition  which  we  are  considering. 
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The  charge  contained  in  the  articles  is  that  certain  sums  of 
monej  were  received  by  the  respondent  from  various  individuals, 
including  Mr.  Jacob  H.  Schiff;  that  that  money  was  received  in 
a  fiduciary  capacity;  that  it  was  received  for  a  special  purpose; 
that  there  was  a  breach  of  trust,  and  that  there  was  larceny  of 
that  money  as  a  result  of  the  manner  in  which  the  respondent 
dealt  with  it  after  it  came  into  his  possession. 

The  case,  therefore,  is  to  be  considered  precisely  the  same  as 
though  we  were  here  trying  an  indictment  against  the  respondent 
on  the  charge  that  he  had  received  from  Jacob  H.  Schiff  $2,500, 
and  had,  with  larcenous  intent  and  with  intent  to  commit  a 
breach  of  trust,  diverted  that  money  from  the  purpose  for  which 
it  was  given  and  was  intended  to  be  given,  and  had  thereby  com- 
mitted either  the  crime  of  larceny  or  a  breach  of  trust,  as  a  bailee 
or  otherwise. 

Therefore,  in  determining  that  question,  we  must  consider  the 
quo  animo  of  two  individuals ;  that  of  the  respondent,  for  the  'pur- 
pose  of  ascertaining  whether  or  not  he  dealt  with  that  fund 
animo  furandi,  with  intent  wrongfully  to  take  it  and  appropriate 
it  to  his  own  use  —  with  criminal  intent ;  and  secondly,  the  pur- 
pose and  state  of  mind  of  the  person  who  is  claimed  to  have  been 
the  victim  of  that  crime,  the  person  whose  title  to  the  fund  was 
taken,  who  was  the  person  whose  property  it  is  asserted  had  been 
wrongfully  and  with  larcenous  intent  taken  from  him. 

Now,  if  the  (Sharge  is  made  that  A  has  stolen  my  watch  or 
that  A  has  received  my  watch  as  a  bailee  and  has  then  wrong- 
fully appropriated  it  to  his  own  use,  it  certainly  would  be  com- 
petent to  ask  me  if  I  were  a  witness  in  the  proceeding,  for  the 
purpose  of  establishing  the  charge,  whether  or  not  I  intended 
that  A  might  have  the  watch,  or  whether  or  not  I  intended  that 
he  could  do  with  that  watch  what  he  pleased,  use  it  for  any 
purpose  that  he  desired ;  sell  it,  give  it  away,  or  deal  with  it  ac- 
cording to  his  own  wish  for  it  is  undoubtedly  true  that  I  can- 
not be  wrongfully  made  the  victim  of  a  crime  when  I  consent 
and  am  entirely  willing  that  the  particular  act  upon  which  the 
charge  of  criminality  is  sought  to  be  predicated  shall  be  done,  when 
I  have  no  objection  to  it  And,  therefore,  when  Mr.  Schiff  was 
here  as  a  witness,  and  the  prosecution  attempted  to  show  by  him 
that  he  had  given  this  fund  for  a  special  purpose,  it  aws  entirely 
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legitimate  to  aflcertain  whether  or  not  he  had  so  ear-marked  this 
fund  as  to  put  it  absolutely  beyond  the  control  of  the  defendant, 
and  whether  he  was  or  was  not  satisfied  and  willing  that  that  fund 
should  'be  uBed  for  election  purposes,  for  campaign  purposes,  or 
for  any  other  lawful  purpose  or  object  for  which  the  person  to 
whom  the  money  was  given  wished  to  use  it 

Mr.  Brackett. —  With  the  permission  of  the  Court:    It  is  en- 
tirely beside  the  issue  to  say  that  it  is  competent  to  show  what 
Mr.  Schiff's  intention  was.     If  that  is  true,  and  it  may  be  con- 
ceded for  the  purpose  of  the  argument,  although  I  am  not  pre- 
pared to  say  that  it  is  entirely  true,  but  if  that  is  true,  the  precise 
question  which  my  friend  fails  to  meet  and  where  he  painfully 
sidesteps  is  how  ithat  intention  shall  be  determined.     What  is 
the  evidence  of  the  intention?    Mr.  Schiff  intended  to  give  this 
money.  There  is  no  question  about  that  He  intended  to  part  with 
the  title  to  the  money  to  someone.    Now,  if  there  was  a  specific 
beneficiary  to  whom  he  had  given  this  money  and  intrusted 
it  to  Sulzer  to  deliver,  is  there  any  doubt  that  the  beneficiary 
could  maintain  an  action  for  conversion  if  Sulzer  failed  to  deliver  ! 
Here  the  beneficiary  happens  to  be  so  multitudinous  and  perhaps 
00  diaphanous  in  its  substance,  that  is,  the  democratic  party,  that 
we  might  not  be  able  to  determine  who  could  bring  the  action, 
but  if  Mr.  Schiff  gave  this  money  to  the  then  candidate  for  a 
specific  purpose,  thereafter  it  was  not  Mr.  Schiff's  money.     The 
conversion  does  the  wrong.    So  it  stands  that  whatever  Mr.  Schiff's 
intention  was,  and  conceding  all  that  the  learned  counsel  has  said 
that  his  intention  may  be  competent  for  the  purposes  of  the  argu- 
ment, it  still  stands,  too,  that  the  intent  must  be  determined  by 
what  was  told  by  Mr.  Schiff  to  this  bailee  at  the  time  the  money 
was  given.    That  is  absolute  <md  specific.    He  says  he  gave  it  to 
him  for  a  campaign  fund,  and  he  says  he  has  testified  to  all  that 
was  said  on  the  subject  Now  it  goes  away  beyond  any  rule  that  I 
know  of,  and  it  certainly  goes  beyond  the  language  of  your  Honor'a 
ruling  in  saying  that  it  was  competent  to  show  consent  (which  ap- 
pears at  the  middle  of  page  489  where  your  Honor  says,  ^^  That  if 
the  owner  consented  to  the  use  of  the  money  or  dieck  given,  con- 
sented to  its  use  ui  any  manner  by  the  party  to  whom  it  was 
delivered,  that  would  not  constitute  larceny.")  it  goes  way  beyond 
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that  language  to  pennit  our  friend  to  ask  him  what  was  his  intent 
unspoken  and  undisclosed  in  any  wajy  in  thus  giving  the  money. 

I  submit,  therefore,  that  it  cannot  be  held  competent.  Suppose 
^aty  at  the  time  this  money  was  given^  instead  of  a  conversation 
on  the  subject,  Mr.  Schiff  had  sat  down  and  had  written  out  a 
more  or  less  formal  conveyance  of  the  $2,500  for  the  purposes  of 
a  campaign  fund,  precisely  as  he  testified  he  told  the  candidate, 
oould  he  then  be  heard  to  impeach  the  conveyance,  or  to  modify  its 

"^^"^^^  ^7  S^^^^  testimony  that  he  did  not  intend  what  he  had 
written  in  his  conveyance  establishing  or  constituting  the  trust? 
It  makes  not  the  slightest  difference  for  the  purposes  of  this 
argument  what  the  competency  of  this  evidence  is,  whether  the 
trust  deed,  if  I  may  use  that  expression,  was  in  writing  or  whether 
it  was  verbaL  It  must  depend  in  the  one  case  on  the  writing. 
It  must  depend  in  the  other  case  upon  what  was  said,  and  in 
neither  case  can  it  be  held  that  the  terms  of  the  trust  can  be  varied 
in  the  slightest  degree  by  testimony  given  afterwards  as  to  an 
intention  wholly  undisclosed  at  the  time  that  the  trust  was  created. 
There  is  no  ambiguity  or  obscurity  in  the  language  that  was 
employed. 

The  President — I  think  I  shall  adhere  to  the  ruling  hereto- 
fore made.  If  it  was  a  common  law  larceny,  I  should  be  certain 
that  my  ruling  was  correct,  because  a  common  law  larceny  requires 
a  trespass  as  well  as  a  conversion  of  the  property.  There  could 
hardly  be  a  trespass  if  the  owner  assented.  The  trespass  must  be 
against  the  consent.  The  question  is  not  so  simple,  it  must  be  ad- 
mitted, when  you  come  to  the  larceny  as  defined  by  the  Code.  That 
crime  is  solely  the  creation  of  statute.  At  common  law  it  would 
not  have  been  a  criminal  conversion  of  property. 

As  to  the  conversion,  it  is  not  so  clear;  but  yet  I  believe  that 
the  same  underlying  principle  should  obtain  as  that  in  a  common 
law  larceny.  And  therefore,  though  I  may  hereafter  change  my 
ruling  if  I  look  at  the  authorities,  I  shall  let  that  testimony  stand, 
though  some  of  that  is  objectionable.  It  is  not  what  the  feeling 
of  the  witness  is  now.  But  the  question  is  what  was  his  intent 
at  the  time,  and  to  that  he  should  be  strictly  confined.  If  there 
was  an  offense  committed,  he  cannot  condone  it  by  saying  now 
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lihat  he  is  satisfied^  no  more  that  if  hU  watab  was  Btolen  by  a  person. 
It  miut  be  his  intention  at  the  time. 
Kow,  proceed,  gentlemen. 

Mr.  KreBoL — Mr.  Godwin. 

Thoicas  M.  QoDWLSy  recalled. 
Direct  examination  by  Mr.  Stanchfield : 

.  Mr.  Stanchfield. —  This  is  the  same  witness  that  was  on  the 
stand  at  the  time  of  the  adjournment  yesterday. 

Q.  Mr.  GK)dwin,  you  stated  last  night  that  your  first  instruc- 
tions not  to  testify  with  reference  to  any  signatures  other  than 
those  that  passed  through  the  Fanners  Loan  and  Trust  Company, 
of  the  respondent,  were  given  to  you  by  Mr.  Horan  at  the  time 
when  he  showed  you  a  letter  which  he  wrote  to  tne.  ISTow,  is  that 
answer  correct?    A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Kresel,  who  examined  you  yesterday? 
A.  I  do. 

Q.  Did  you  see  him  at  the  office  of  the  Farmers  Loan  ?   A.  I  did. 

Q.  La  whose  company  did  you  see  him  ?  A«  In  the  company  of 
Mr.  Horan. 

Q.  The  same  lawyer  that  you  say  advised  you  with  reference 
to  your  testimony  at  the  time  he  wrote  me  ?    A.  Yes,  sir. 

Q.  Now,  when  you  saw  Mr.  Horan  and  Mr.  Kresel  together  on 
the  16th  or  the  17th,  was  not  Mr.  Kresel's  errand  there  to  get  you 
to  give  testimony  with  reference  to  other  signatures  than  those 
that  passed  through  your  bank  ?    A.  I  believe  the  question  arose. 

Q.  Yes.  And  at  that  interview  between  you  three,  did  not 
Mr.  Horan  tell  you  that  you  ought  not  and  should  not  testify  to 
any  other  signatures  than  those  that  had  passed  through  your 
bank  ?    A.  I  do  not  recall  that  he  did. 

Q.  What  did  he  tell  you?  A.  I  simply  heard  him  state  the 
company's  wishes  in  the  matter. 

Q.  Well,  what  did  he  say  were  the  company's  wishes?  A.  As 
I  recall,  I  believe  he  stated  that  the  Trust  Company  did  not  wish 
me  to  volunteer  an  opinion  on  transactions  not  had  in  the  Trust 
C(Maipany,  unless  directed  to  do  so  by  the  Court 
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Q.  That  conversation  took  place  at  joar  first  interview  with 
Mr.  Kresel  ?    A.  Yes,  sir. 

Q.  Now,  when  Mr,  Horan  gave  you  a  letter,  or  a  copy  of  a  let- 
ter to  me,  did  he  show  you  the  letter  that  I  wrote  him  ?  A,  No, 
sir. 

Q.  Have  you  got  the  letter  that  he  wrote  me?    A.  I  have  the 
letter  that  he  gave  me  as  a  copy  of  the  letter. 
Q.  See  if  it  is  not  in  answer  to  one  from  me. 

Mr.  Herrick. —  How  is  this  material,  Mr.  President  f 

Mr.  Stanchfield. —  I  will  make  it  materiaL 

The  President. —  I  think  it  may  be  material. 

Mr.  Herrick. —  He  responded  and  answered  after  you  had  told 
him  he  must    We  have  no  exception,  only  we  are  wasting  time. 

The  President. —  He  is  not  concluded  absolutely  by  that  an- 
swer. Judge  Herrick. 

Q.  The  letter  that  he  wrote  me  is  in  answer  to  one  from  me, 
upon  the  face  of  it,  is  it  not  ?    A.  Yes,  sir. 

Q.  Now,  you  had  still  more  specific  instructions,  did  you,  from 
Mr.  Horan,  not  to  testify  to  any  other  signatures  than  those  that 
had  passed  through  your  bank  ?  A.  I  had  no  specific  instructions 
not  to  testify  to  certain  matters. 

Q.  Have  you  communicated  with  Mr.  Horan  since  you  were 
on  the  stand  yesterday  ?    A.  I  telephoned  to  him  yesterday. 

Q.  Since  you  were  upon  the  stand,  I  asked  you  ?    A.  Yes,  sir. 

Q.  Did  you  get  any  further  instructions  from  him  as  to  your 
attitude?    A.  No,  sir. 

Q.  Did  you  tell  him  that  you  had  been  instructed  here  to 
answer  the  questions  with  reference  to  other  signatures  than  those 
that  had  passed  through  your  bank?    A.  Yes,  sir. 

Q.  What  did  he  say?  A.  I  don't  recall  that  he  made  any 
comment  upon  that 

Q.  Didn't  he  tell  you  whether  or  not  you  should  obey  the  in- 
structions of  the  Court  ?    A-  He  had  already  told  me  that  before. 

Q.  So  that  you  now  understand  that  you  are  to  obey  the  in- 
structions of  this  Court  in  your  testimony?  A.  I  have  always 
understood  that 
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Q.  I  hand  you  exhibits  for  identification  15,  16,  20,  21  and 
12?  (Counsel  passes  papers  to  witness.)  A.  (Witness  ex- 
amines papers.) 

Q.  Those  are  five  deposit  slips  of  William  Sulzer  with  the 
Farmers  Loan  and  Trust  Company,  are  they  not?    A.  Yes,  sir. 

Q.  You  haven't  any  question  in  your  mind  but  what  the  name 
"  William  Sulzer,"  upon  the  face  of  those  deposit  slips,  is  in  his 
handwriting,  have  you  ?     A.  No,  sir. 

Mr.  Marshall. —  He  has  already  so  testified. 

Mr.  Stanchfield. —  I  understand  that  perfectly  well. 

Q.  And  you  likewise  expressed  the  same  thing  with  reference 
to  the  figures?     A.  I  did. 

Q.  Now,  I  hand  you  —  and  it  will  be  marked  for  identifica- 
tion— 

(The  check  offered  for  identification  was  received  and  marked 
Exhibit  M-24  for  identification.) 

Q.  I  hand  you  a  check  of  Strauss  &  Company.  Does  there 
appear  upon  it  the  endorsement  of  William  Sulzer?  (Counsel 
passes  paper  to  witness.)  A.  (After  examining.)  There  ap- 
pears upon  it  an  endorsement  ^'  William  Sulzer." 

Q.  I  ask  you,  Mr.  Godwin,  whether  in  your  opinion  that  en- 
dorsement is  in  the  handwriting  of  William  Sulzer  or  not,  the 
respondent  in  this  proceeding;  in  your  opinion  is  it  in  his  hand- 
writing or  is  it  not  ?    A.  I  have  no  judgment  in  the  matter. 

Q.  I  didn't  ask  your  judgment.  In  your  opinion  is  it  his  hand- 
writing or  isn't  it  2  I  don't  care  which  way  you  answer.  I  want 
to  know  in  your  opinion  is  it  or  is  it  not  ?  I  want  an  answer  to 
the  question.  You  must  have  an  opinion  of  some  kind.  A.  I 
don't  feel  qualified  to  give  an  opinion  on  this. 

Q.  I  have  not  asked  you  that.  I  want  to  have  your  opinion 
whether  it  is  or  is  not 

The  President. — I  think  you  are  going  a  little  too  far.  You 
can  ask  him  if  he  has  or  has  not  an  opinion  on  the  subject.  If  he 
has  any  opinion  he  must  give  it,  and  be  frank  with  the  Court  and 
answer  fairly. 

Q.  Do  I  understand  you  to  take  the  attitude  — 
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The  President. —  Now,  wait  and  see  if  he  will  answer  that 
question. 

The  Witness. — ^Yonr  Honor,  I  have  no  judgment  about  this 
signature.    I  don't  dare  affirm  that  it  is  or  is  not 

The  President —  He  did  not  ask  you  to  do  that  What  is  your 
best  opinion  ?    Have  you  an  opinion  on  the  subject  ? 

Q.  That  is  all  I  am  asking  you,  simply  whether  you  have  an 
opinion  ?  A.  I  am  inclined  to  the  opinion  that  that  is  the  signa- 
ture of  William  Sulzer. 

Q.  I  hand  you  while  those  signatures  are  lying  before  you  on 
the  desk,  Exhibits  13  and  14,  for  identification,  to  which  your 
attention  was  invited  yesterday,  and  I  ask  you  whether  you  don't 
have  now  the  same  opinion  with  reference  to  them  ? 

The  Witness. — ^Yes,  sir. 

Q.  Now,  Mr.  Godwin,  will  you  take  those  five  deposit  slips. 
You  have  them  in  your  hand  ?    A.  Yes,  sir. 

Mr.  Stanchfield. —  I  offer  those  in  evidence. 

The  President —  If  there  is  no  objection  they  will  be  admitted. 

Judge  Bartlett — ^Will  you  not  please  tell  us  in  a  general  way 
what  they  are  ? 

Mr.  Stanchfield. —  I  will  in  just  a  minute. 

The  President — ^Will  it  not  be  sufficient  if  you  say  certain 
exhibits  hitherto  marked  for  identification  are  now  received  in 
evidence? 

Mr.  Stanchfield. —  I  am  going  to  read  them  so  there  will  not  be 
any  mistake  what  they  are.  The  exhibits  that  go  in  evidence  for 
identification  are  21, 15, 16, 12  and  20.    I  will  read  one: 

"  Deposited  by  Wm.  Sulzer. 

In  Farmers  Loan  &  Trust  Company,  New  York,  December  28, 
1912. 

Bills $3,000  00 

Specie 

Checks 
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(Said  ediibits  for  identification  received  in  evidence  and 
marked  Exhibits  M-16,  M-16,  M-20,  M-21  and  M-12  respectively.) 

Q.  Will  you  take  those  five  exhibits  and  figure  up  how  much 
cash  was  deposited  by  William  Sulzer  in  your  bank  between  the 
dates  covered  by  those  exhibits  in  October,  November  and  Decem- 
ber, 1912  ?    A.  $14,400. 

Q.  In  currency?    A.  In  currency. 

Mr,  Herrick. — ^Will  you  give  us  the  dates  ? 

Mr.  Stanchfield, — ^Yes.  The  dates  are  as  follows.  I  will  get 
them  in  chronological  order: 

Exhibit  12,  October  8,  1912,  bills,  $1,400. 
Exhibit  16,  September  12,  1912,  bills,  $3,500. 
Exhibit  16,  September  25,  1912,  bills,  $4,000. 
Exhibit  20,  October  10,  1912,  bills,  $2,500. 
Exhibit  21,  December  28,  1912,  bills,  $3,000. 

Mr.  Stanchfield.—  That  is  all,  Mr.  Godwin. 
Mr.  Marshall. —  No  cross-examination. 
Mr.  Stanchfield.— Mr.  Elkus. 

Abbam  I.  Elkus,  a  witness  called  on  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Mr.  Elkus,  where  do  you  reside  ?    A.  New  York  City. 

Q.  What  is  your  vocation  or  profession  ?    A.  Lawyer. 

Q.  You  likewise  hold  public  office?  A.  I  am  a  Regent  of  the 
University  of  the  State  of  New  York. 

Q.  Are  you  acquainted  with  the  respondent  in  this  proceeding, 
William  Sulzer  t    A.  Yes,  sir. 

Q.  Does  your  acquaintance  extend  over  a  considerable  period 
of  time?    A.  Yes,  sir. 

Q.  About  how  long  ?    A.  About  twenty  years. 

Q.  On  the  4th  day  of  October,  1912,  did  you  write  the  respond- 
eat a  letter  of  which  I  hand  you  a  copy  ?    A.  Yes,  sir. 
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Mr.  Stanchfield. —  Will  the  gentlemen  upon  the  other  side 
kindly  produce  the  original  of  Mr.  Elkus'  letter! 

Mr.  MarahalL —  Use  the  copy. 

Q.  The  letter  you  have  in  your  hand,  I  understand  you  to  say, 
is  a  correct  copy  of  the  letter  you  mailed  him  October  4th  t  A. 
Yes,  sir. 

Mr.  Stanchfield. —  I  offer  it  in  evidence. 

The  Witness. —  This  letter  —  this  copy,  has  no  signature. 

Mr.  Stanchfield. —  Ciounsel  for  the  respondent  tell  me  to  use  it 
with  like  effect  as  if  it  were  the  original 

Letter  offered  in  evidence  received  in  evidence  and  marked  as 
Exhibit  M-25,  and  is  aa  followa: 

"  October  k,  1912. 

*'  Honorable  Wmiam  Sulzer,  116  Broadway,  New  York 
CUy: 

**  My  Deab  Fbisnd  : 

'^  I  beg  to  extend  to  you  my  heartiest  congratulations  upon 
your  well  deserved  nomination  for  Governor.  I  know  you 
will  make  a  most  admirable  candidate  and  if  elected  will 
render  most  valuable  service  in  the  capacity  of  Qovemor  to 
the  State,  just  as  you  have  rendered  valuable  service  in  all 
your  public  positions  heretofore. 

''  I  know  that  congratulations  are  very  pleasant  and  very 
nice,  but  that  a  campaign  to  be  successfully  conducted,  re- 
quires something  more  than  words,  and  so  I  take  great  pleas- 
ure in  enclosing  my  check  for  $500  to  aid  in  the  expenses  of 
your  campaign. 

^'  I  shall  be  very  glad  to  speak  for  you  as  often  as  my  en- 
gagements wrth  the  nati<mal  committee  will  permit,  and 
take  every  opportunity  of  telling  the  people  of  our  long  stand- 
ing friendship  and  of  the  high  regard  in  which  we  all  who 
know  you  hold  you. 

**  I  remain, 

"Sincerely  yours," 
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Q.  And  I  suppose  it  was  signed  Abram  L  Elkns  ?    A,  Yes,  sir. 

Q.  I  hand  you  a  check  upon  the  Union  Trust  Company  and 
ask  you  whether  or  no,  Mr.  Elkus,  that  is  the  check  that  you  en- 
closed in  the  letter  that  I  have  just  read  ?     A.  It  is. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

(The  check  marked  Exhibit  M-11  for  identification,  was  re- 
ceived in  evidence  and  marked  Exhibit  M-11  in  evidence  of  this 
date.) 

Mr.  Stanchfield  (reading).— "iVew  York,  October  5th,  1912 

Plaza  Branch,  Union  Trust  Company  of  New  YorL 

Fifth  Avenue  and  60th  street 
Pay  to  the  order  of  William  Sulzer 
Five  hundred  dollars. 

Abeam  I.  Elkus." 

Endorsed  by  William  Sulzer. 

Mr.  Marshall. —  Endorsed  William  Sulzer. 

Mr.  Stanchfield. —  I  say  endorsed  William  Sulzer.  Is  there 
any  question  but  what  it  is  his  signature? 

Mr.  Marshall. —  I  am  not  an  expert. 

Mr.  Stanchfield. —  You  are  quite  an  expert.  I  will  take  your 
judgment. 

Mr.  Marshall. —  I  merely  wish  to  have  the  counsel  state  what 
was  on  the  check  without  anything  further,  without  giving  testi- 
mony. 

Mr.  Stanchfield. —  The  name  William  Sulzer  is  on  the  back. 

Mr.  Marshall. —  That  I  conceda  That  is  all  you  have  a  right 
to  say. 

The  President. —  Has  the  endorsement  been  proved  f 

Mr.  Kresel. —  It  has. 

Mr.  Stanchfield. —  I  might  say  it  was  proved  by  the  last  wit- 
ness, Godwin. 
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Mr.  Marshall. —  That  is  the  question,  whether  it  was  proved. 

The  President. —  I  do  not  remember.  I  do  not  carry  in  mind 
these  various  numbers. 

Q.  I  hand  you  a  letter.  Is  that  the  letter  you  received  in  re- 
sponse to  your  communication  of  October  5th^  enclosing  this 
check  for  $600?     A.  It-is. 

Mr.  Stanchfield. —  I  offer  that  letter  in  evidence. 

Mr.  Hinman. —  If  you  will  let  us  look  at  it  before  it  is  marked, 
please? 

Mr.  Stanchfield. —  Surely. 

(The  letter  was  received  in  evidence  and  marked  Exhibit  M-26 
of  this  date.) 

Mr.  Stanchfield. —  I  will  read  the  letter  in  reply. 

Q.  By  the  way,  Mr.  Elkus,  did  you  transmit  your  letter  enclosr 
ing  the  check,  through  the  mail?  A.  That  is  my  recollection. 
I  did  not  mail  it  myself. 

Q.  And  the  answer  was  received  through  the  mail  ?  A.  That  is 
my  recollection. 

Mr.  Stanchfield. —  This  letter  reads  as  follows  (reading) : 

"OOMMITTEE    ON    FOBEION    AFFAIRS 

HOUSE   OF   BXPBESENTATIVKS 

OF  THB  TSKITKD   BTATES, 

WASHINGTON,  D.  C. 

New  York,  October  Bth,  1912 
^Hon.  Ahram  I.  Elkus,  170  Broadwa/y,  New  York  City: 

*^  My  Deab  Commissioner: 

"  Many,  many  thanks  for  your  very  kind  letter  of  con- 
gratulations. I  appreciate  every  word  you  say  and  all 
you  have  dona 

"  With  best  wishes,  believe  me,  as  ever, 

**  Sincerely  your  friend, 

"WlI-I-IAM   SULZEE.'' 
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Q.  I  suppose,  Mr.  Elkus,  it  did  not  escape  your  attention  that 
there  was  no  reference  in  the  acknowledgment  to  tiie  receipt  of 
the  check. 

Mr.  Marshall. —  Wait  a  minute.    I  object  to  that 
The  President —  Objection  sustained. 
Mr.  Stanchfield.—  That  is  alL 

Cross  examination  by  Mr.  Marshall: 

Q.  Mr.  Elkus,  how  close  were  your  relations  to  Mr.  Sulzer  be- 
fore he  became  Governor  ?  A.  I  had  known  him  for  a  number  of 
years. 

Q.  7ou  had  known  him  quite  intimately?  A.  No,  fairly.  I 
had  known  him,  seen  him  from  time  to  tima 

Q.  You  wrote  this  letter  in  an  entirely  friendly  spirit,  of 
course?    A.  Surely. 

Q.  And  you  were  concerned  with  the  welfare  of  Mr.  Sulzer? 
A.  With  his  election  and  his  welfare. 

Q.  Yes,  both.  Did  you  intend  that  he  might  not  use  a  part  of 
this  money  or  the  whole  of  this  money  which  you  sent  him,  for 
his  living  expenses,  for  instance? 

Mr.  Stanchfield. —  That  question  is  objected  to.  The  witness 
had  no  conversation  with  Mr.  Sulzer.  The  letter  speaks  for  it- 
self. 

Mr.  Marshall. —  Conversation,  I  think,  it  has  bean  ruled,  has 
nothing  to  do  with  the  question. 

The  President —  I  think  that  question  forms  part  of  it.  What 
intention  did  you  have  in  sending  him  that  check?  It  is  not 
what  your  subsequent  feelings  are,  witness,  but  what  waa  your 
intent  at  the  time  you  sent  it. 

Mr.  Stanchfield. —  To  that  question,  if  the  Presiding  Judge 
please,  with  all  due  respect,  we  object,  upon  the  ground  that  the 
intent  of  this  witness  never  communicated  by  direction  or  in- 
direction to  the  recipient  of  that  check  is  utterly  inadmissible^ 
incompetent  and  improper. 

The  President —  The  previous  ruling  disposes  of  that 
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Judge  HiscocL — Pearsonallj,  and  I  think  some  of  the  other 
members  of  the  Ooart  agree  with  me,  I  have  grave  doubts  about 
the  admissibilitj  of  that  evidence  nnder  such  circumstances  cer- 
tainly as  accompanied  the  transmission  of  this  check;  and  jet 
I  feel  no  particular  objection  to  the  ruling  which  has  been  made^ 
and  letting  in  the  evidence,  since  there  is  no  jury  here  to  con- 
sider it,  reserving,  however,  and  not  being  in  any  way  debarred, 
the  right  to  consider  and  discuss  the  reert  of  the  question  of  the 
competency  and  of  the  effect  of  any  such  evidence  as  that  when 
we  come  to  the  final  consideration  of  the  case. 

Personally,  I  am  perfectly  willing  that  that  course  should  be 
taken,  except  that  I  desire  to  reserve  that  right  to  discuss  and 
question  the  effect  of  that  evidence  when  we  finally  come  to  a  de- 
cision. 

The  President. —  It  seems  to  me  we  should  allow  that  testimony 
to  be  given. 

Senator  Brown. —  Mr.  President,  I  have  found  in  public  trials 
of  this  character  that  a  departure  from  clear  and  well-settled 
rules  of  evidence  drags  the  trial  out,  and  one  violation  of  the 
rule  leads  to  others.  I  have  no  idea  that  from  any  point  of  view 
this  question  can  be  competent,  and  I  am  therefore  opposed  to  its 
being  permitted. 

The  President —  Then,  Senator  Brown,  it  is  better  that  you 
should  call  for  a  vote  of  the  Court 

Mr.  Marshall. —  In  order  to  avoid  that  question  at  this  par- 
ticular time,  I  will  withdraw  the  question  I  have  asked  this  witness. 

Mr.  Brackett —  Na 

The  President —  It  is  his  question.    He  can  withdraw  it 

Mr.  Marshall —  The  question  I  desired  to  ask  the  witness  has 
not  been  allowed,  and  I  therefore  have  a  right  to  withdraw  that 
particular  question. 

The  President —  Any  further  t 

Mr.  Herrick.—  That  is  all,  Mr.  Elkus. 

Mr.  Stanchfield. —  Presiding  Judge,  we  beg  leave  now,  because 
it  is  of  great  consequence,  that  this  question  should  be  settled-once 
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and  for  all  time  for  the  purposes  of  this  trial,  our  motion  to 
strike  out  the  testimony  of  Mr.  SchiflF  in  the  phraseology  used  by 
my  colleague,  Mr.  Bracket! 

That  question,  gentlemen  of  this  Court,  is  going  to  touch  upon 
and  reach  the  testimony  of  practically  every  witness  that  has  been 
called  hera  Representing  the  board  of  managers  and  conscious 
of  the  seriousness  of  this  case,  and  actuated  by  the  sole  and  only 
purpose  and  motive  of  doing  equal  and  exact  justice  to  this  re- 
spondent within  the  legal  rules  of  evidence,  I  insist  we,  repre- 
senting the  board  of  managers,  have  a  right  to  know  whether  evi- 
dence is  to  be  admitted,  or  standing  upon  the  record  showing  what 
the  veiled,  concealed  intent  of  some  contributor  to  this  campaign 
fund  was,  or  might  have  been,  that  intent  formed  not  when  he 
made  the  contribution,  but  formed  weeks  afterwards.  We  submit 
that  testimony  either  ought  to  be  in  or  out  of  this  case  by  a  vote 
of  the  majority  of  the  members  of  this  Court 

The  President —  That  motion  has  been  disposed  of  once  and 
the  Court  will  not  entertain  its  renewal,  except  upon  the  applica- 
tion of  some  member  of  the  Court 

Mr.  Brackett —  It  was  with  a  view  of  enabling  some  member 
of  the  Court  to  take  the  precise  action  that  was  indicated  by  the 
request  of  Judge  Hiscock  and  of  Senator  Brown  on  this  point, 
and  to  take  a  vote  on  it,  if  it  was  desired. 

The  President —  If  it  is  in  the  testimony  of  every  witness,  it 
will  arise  when  the  next  one  comes,  and  you  will  have  an  oppor- 
tunity. 

Call  the  next  witness. 

Mr.  Kresel. —  Mr.  Floyd. 

Webb  Floyd,  a  witness  called  in  behalf  of  the  managers^ 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel: 

Q.  Are  you  an  officer  of  the  Mutual  Alliance  Trust  Company 
of  New  York  City  ?    A.  I  am. 

Q.  What  office  do  you  hold  ?    A.  President 
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Q.  Has  one  Louis  A.  Sarecky  an  account  in  that  Trust  Com- 
pany ?    A.  He  has. 

Q.  Can  you  state  for  how  long  a  time  he  has  had  that  account  ? 
A.  Since  August  5,  1912. 

Q.  Since  August  5, 1912  ?   A.  Yes,  sir. 

Q.  And  is  it  still  running?    A.  It  is. 

Q.  Have  you  produced  a  transcript  of  the  account?  A.  For- 
merly, yes. 

Q.  'NoWy  look  at  this  paper,  please,  and  state  whether  that  is 
a  correct  transcript  of  the  account  from  September  5,  1912,  to 
December  31,  1912?  (Counsel  passes  paper  to  witness.)  A. 
(After  examining)  It  is. 

Mr.  KreseL —  May  I  have  that  marked  for  identification  ? 

Mr.  Herrick. —  Offer  it  in  evidence  now,  if  you  want  to. 

Mr.  Kresel. —  Well,  then  I  will  offer  it  in  evidenca 

The  President —  Admitted. 

(The  transcript  of  the  account  was  received  in  evidence  and 
marked  Exhibit  M-26y2.) 

Judge  Werner. —  May  we  know  what  it  is? 

The  President —  Yes,  he  will  read  the  contents.  He  will  read 
it  to  you,  gentlemen,  or  state  to  you  what  the  contents  ara  You 
better  dispose  of  that  before  you  go  to  any  other. 

Mr.  Kresel. —  This  transcript  of  the  account  shows  that  on  the 
31st  of  August,  1912,  Sarecky  had  a  balance  to  his  credit  of 
$436;  by  October  1,  1912,  he  had  to  his  credit  $663.35.  Be- 
ginning vnth  October  1st  the  deposits  run  as  follows:  October 
1st,  $160.     Can  you  hear  me? 

Judge  Chase. —  Face  us. 

Mr.  Kresel. —  October  1st,  $208.13;  October  6th,  $160;  Oc- 
tober 8th,  $890;  October  llth,  $1,276;  October  16th,  $3,350; 
October  19th,  $1,010,  and  on  the  same  day  a  deposit  of  $25. 
October  21st>  $536;  October  24th,  $910;  October  26th,  $566.77; 


538  teiaIj  of  wuxiak  sulzeb 

October  80th,  $147.70 ;  November  4ih,  $1,453.88 ;  November  7tli, 
$1,475 ;  November  12th,  $400 ;  November  14th,  $498.75 ;  Novem- 
ber 20th,  $115.59;  November  2l8t,  $30.30;  December  27th,  $80; 
and  December  3l8t,  $372.98. 

Mr.  Brackett. —  Give  the  totaL 

Mr.  Zresel. —  The  total  of  the  deposits  between  October  1st 
and  December  8l8t  was  $14,066.85.  On  December  3l8t  there 
was  a  balance  to  the  credit  of  the  account  of  $489.19.  Now,  is 
there  anything  else  about  it  that  you  want  to  know  ? 

(No  response.) 

Q.  Now,  Mr.  Floyd  — 

Mr.  Hinman. —  Pardon  me,  Mr.  Kresel.  Will  you  state  again 
what  the  balance  was  on  December  31st} 

Mr.  KreseL— $489.19. 

Q.  Now,  Mr.  Floyd,  I  show  you  the  following  deposit  slips  for 
the  account  of  Louis  A.  Sarecky  in  your  company :  Deposit  slip  of 
October  1,  1912,  deposit  slip  of  October  5,  1912,  deposit  slip  of 
October  8,  1912,  October  11,  1912,  October  16,  1912,  October  19, 
1912,  two  deposit  slips  — 

Mr.  Herrick. —  You  can  put  them  all  in  evidence  without  taking 
the  time.    Give  the  numbers  to  the  stenographers. 

Mr.  Kresel. —  I  just  want  to  have  the  record  show  the  dates. 

Mr.  Hinman. —  That  is  better. 

Mr.  Kresel.— October  21,  1912;  October  24,  1912;  October 
26,  1912;  October  30,  1912;  November  4,  1912;  November  7, 
1912;  November  12,  1912;  November  14,  1912;  November  20, 
1912;  November  21,  1912;  December  27,  1912;  December  31, 
1912 ;  September  10,  1912,  and  September  30,  1912. 

Q.  Please  look  at  those  and  see  that  they  are  the  deposit  slips 
and  then  we  will  put  them  in.    A.  Yes. 

Mr.  Brackett —  The  dates  having  been  given,  can  all  of  these 
be  marked  as  one  exhibit? 

The  President. —  If  it  is  just  as  convenient,  yes. 
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The  Witness. —  There  are  twenty-one  of  the  slips.  They  are 
all  correct. 

(The  twenty-one  deposit  slips  offered  in  evidence  and  marked 
oolleetlYely  as  Exhibit  M-27.) 

The  President —  Have  you  stated  to  the  Court  what  they  are  ? 

Mr.  Kresel. —  The  deposit  slip  of  (September  10,  1912,  contains 
a  record  of  a  deposit  of  one  check  for  $93.60. 

The  deposit  slip  of  September  80,  1912,  contains  a  record  of  a 
deposit  of  one  check  for  $34.75.  The  one  of  October  1,  1912, 
contains  a  record  of  a  deposit  of  one  check  of  $208.34,  drawn  by 
the  Treasurer  of  the  United  States  at  Washington,  D.  O. 

October  5,  1912,  three  checks,  one  of  $100,  one  of  $10  and  one 
of  $50,  total  deposits  of  $160. 

The  one  of  October  8,  1912,  contains  a  record  of  seventeen  sep- 
arate items,  all  being  checks,  ranging  in  amount  from  $5  up  to 
$100  and  totaling  $890. 

The  one  of  October  11, 1912,  contains  a  record  of  eight  deposits 
totaling  $1,276,  the  first  one  is  for  $100,  then  there  are  two  for 
$50  each,  then  one  for  $250,  one  for  $25,  another  for  $250,  an- 
other for  $50,  and  then  $500. 

The  slip  of  October  15,  1912,  contains  a  record  of  ten  checks 
totaling  $3,350.    As  to  this. 

Q.  Mr.  Floyd,  I  want  to  call  your  attention  to  the  second  item 
from  the  bottom  of  that  slip,  $2,500,  and  ask  you  whether  that 
is  a  record  of  the  deposit  of  the  Schiff  check  which  is  now  marked 
managers'  Exhibit  9.  Fleaae  look  at  it  A.  This  was  the  only 
deposit  on  October  15th  in  the  transcript  of  account.  There  was 
only  the  one  deposit  on  that  day. 

By  Mr.  Brackett : 

Q.  Of  $2,500 }    A.  Only  one  check ;  that  is  the  check. 

Mr.  KreseL —  Very  welL  The  one  of  October  19,  1912,  con- 
tains 15  items  of  checks  and  they  are  as  follows:  Ohecks  of  Peter 
Doelger,  $250 ;  check  of  Hugo  Haupt,  $10 ;  check  of  J.  E.  Ouder 
k  Ca,  $25 ;  If elson  Smith,  $100 ;  check  of  John  Armstrong,  $10 
check  of  Morris  Tekulsl^,  $50 ;  check  of  Andrew  F.  Schafer,  $40 
check  of  James  Hurley,  $50 ;  check  of  Q^orge  W.  Neville,  $50 
check  of  David  Gerber,  $150;  check  of  William  F.  Carroll,  $10 
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check  of  William  B.  Dowd,  $16 ;  check  of  Macgrane  Coxe,  $200 ; 
check  of  Samuel  Bauman,  $50 ;  a  total  of  $1,010. 

On  the  same  date  there  is  another  deposit  slip  of  a  check  for 
$25. 

On  October  21st  deposit  slips  show  six  items,  all  checks,  total- 
ing $535,  as  follows:  A.  Sterber,  $100;  W.  Penney,  $50;  J.  M; 
Delahanty,  $110;  Leo  Schlesinger,  $200;  E.  Neufeld,  $25;  R  J. 
Ouddihy,  $50. 

On  October  24th  there  are  five  items,  totaling  $910,  as  follows: 
S.  Uhlman,  $300;  C.  G.  Friel,  $10;  W.  H.  Miller,  $250;  R 
Forte,  $250;  W.  E.  Curtis,  $100. 

On  October  2'6th  there  are  seven  items,  aggregating  $556.77,  as 
follows:  Henry  Block,  $100;  Charles  Thorsday,  $100;  Standard 
Finance  Co.,  $25;  J.  M.  Gardner,  $200;  John  B.  Judson,  $100; 
T.  Schlesinger,  $30.26;  Max  Bosen,  $11.51;  making  a  total  of 
$566.77. 

On  October  30th  the  following:  Bird  S.  Color,  $100;  M.  F. 
O'Donoghue,  $10;  Theresa  Schlesinger,  $12.70;  Samuel  Peyser, 
$25 ;  making  a  total  of  $147.70. 

On  iN'ovember  4th  the  first  item  is  cash,  $100. 

Q.  Does  that  mean,  Mr.  Floyd,  that  there  was  deposited  $100 
in  currency  ?    A.  It  is  opposite  "  Cash  "  t 

Q.  Yes.    A.  Yes,  sir. 

Mr.  Kresel. —  Then  the  following  checks:  Joseph  W.  Kay, 
$50;  L.  K  R)senbaum,  $100;  J.  B.  Gray,  $50;  L.  F.  Doyle, 
$100 ;  B.  Simagin,  $20 ;  J.  Temple  Gwathmey,  $100 ;  Thomas  E. 
Rush,  $500;  W.  E.  Senkins,  $25;  C.  J.  Pinckney,  $200;  F.  J. 
Cisna,  $208.33 ;  total,  $1,453.33. 

On  November  7th,  John  F.  O'Brien,  $50;  Daniel  M.  Brady, 
$100;  Isaac  Purdy,  $250;  John  Standfast,  $25;  0.  J.  Gude, 
$100. 

On  November  12th  there  are  three  items,  all  drawn  by  the 
Treasurer  of  the  United  States,  one  for  $125,  another  for  $125, 
and  one  for  $150. 

On  November  14th,  one  item,  check  of  $500  drawn  by  Jacob 
A.  Jacobs. 

On  November  20th,  again  a  deposit  in  cash  $100. 

Q.  Is  that  correct,  look  at  that,  Mr.  Floyd?     A.  Yes,  sir. 
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Mr.  Kreeel. —  And  checks,  one  of  $6,  one  of  $4.01  and  one  of 
I  $6.58. 

On  November  2l8t,  two  checks,  one  of  $7.80  and  one  of  $22.50. 
On  December  27th,  $80  in  cash. 

On  December  Slst,  $350  in  cash  and  a  check  for  $22.93. 
Q.  Now,  Mr.  Floyd,  are  you  familiar  with  the  signature  of 
Louis  A.  Sareckyt    A.  I  am. 

Mr.  Kresel. —  Unless  there  is  some  question  of  his  competency 
I  will  not  go  any  further  than  that.  Is  there  any  question  about 
itt 

Mr.  Marshall. —  What  is  the  question? 

Mr.  Kresel. —  As  to  the  question  of  whether  he  can  identify 
Louis  Sarecky's  signature. 

Mr.  Stanchfield. —  We  desire,  for  the  purposes  of  the  record, 
to  make  an  inquiry  of  counsel  upon  the  other  side.  The  board 
of  managers  have  been  for  quite  some  period  of  time  endeavoring 
to  serve  a  subpoena  upon  Louis  A.  Sarecky  and  Frederick  A. 
Colwell  unsuccessfully.  I  noted  the  other  day  that  Judge  Her- 
rick,  speaking  for  counsel  for  the  respondent,  said  that  Louis  A. 
Sarecky  was  available  to  the  managers  at  any  time,  but  that  they 
were  not  advised  at  that  moment  of  the  whereabouts  of  Mr.  Col- 
well, but  had  known  theretofore.  Our  inquiry  of  counsel  for 
the  respondent  is  whether  Mr.  Sarecky  will  be  available  for  us 
on  call  or  Mr.  Colwell  or  either  of  them  ? 

Mr.  Herrick. —  This  is  merely  to  make  a  record  ? 

Mr.  Stanchfield. —  I  want  to  know  so  that  we  can  determine 
our  course  whether  you  will  produce  either  or  both  of  those  witr 
nesses,  where  we  can  subpoena  them. 

Mr.  HerricL —  My  information  is  entirely  different  from  the 
gentleman's  that  the  managers  or  those  that  have  been  entrusted 
with  the  mission  of  bringing  Mr.  Sarecky  made  no  effort,  because 
Mr.  Sarecky  has  been  here  in  the  city  from  time  to  time  during 
the  last  month,  and  last  week  he  advertised  his  appearance  in  the 
city  of  Buffalo. 
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Mr.  Stanchfield. —  Through  jou  f 

Mr.  Herrick — Oh  no,  not  through  me,  through  newspapers. 
A  publication  of  his  own.  We  expect  to  have  Mr.  Sarecl^  here. 
Your  inquiry  is  unexpected.  I  do  not  know  where  he  is  today. 
We  certainly  expect  to  have  him  as  a  witness. 

Mr.  Stanch^eld. —  Will  you  send  for  him  and  have  him  here 
say  tomorrow  morning  ? 

Mr.  HerricL — That  I  wiD  confer  with  my  associates  about. 
Mr.  Stanchfield. —  Will  you  advise  me  of  the  determination  ? 
Mr.  Herrick. —  I  will. 

Mr.  Stanchfield. —  One  more  question.  Will  you  do  the  same 
with  reference  to  Mr.  Colwell  { 

Mr.  HerricL —  I  do  not  know  as  to  Mr.  Colwell's  whereabouts 
at  present.  I  expect  to  be  informed,  and  we  expect  to  have  him  as 
a  witness. 

Mr.  Stanchfield. —  Will  you  make  the  same  inquiry  with  refer- 
ence to  him  ? 

Mr.  Herrick. —  I  will  endeavor  to  do  so. 

Mr.  Stanchfield. —  And  let  us  know  sometime  today! 

Mr.  Herrick. — ^Yes. 

By  Mr.  Kresel: 

Q.  ITow,  Mr.  Floyd,  I  show  you  the  Schiff  check  for  $2,500, 
which  is  now  marked  managers'  Exhibit  9,  also  the  check  of  Bird 
S.  Coler,  check  of  J.  Temple  Gwathney,  Thomas  E.  Rush,  John 
F.  O'Brien,  Morris  Tekulsky,  E.  C.  Benedict,  Charles  P.  Doelger, 
William  J.  Elias,  Simon  Ulman,  William  F.  McCombs  and  A.  H. 
Sterber,  and  ask  you  to  examine  the  indorsement  on  the  back  of 
each  of  these  checks  and  state  whether  the  indoraements  are 
those  of  Mr.  Louis  A.  Sarecky.  A.  I  am  not  speaking  as  an  ex- 
pert; they  are  the  indoieements  of  Mr.  Sarecky. 
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Mr.  Todd. —  Just  one  moment.  I  want  a  mistake  corrected 
about  some  of  the  numbers.  There  are  two  exhibits  which  are 
marked  26,  and  I  want  to  call  it  to  the  attention  of  the  stenographer 
before  we  get  into  a  mix-up  about  it. 

(The  transcript  of  the  account  of  the  Mutual  Alliance  Trust 
Company  was  marked  Exhibit  M-26^.) 

The  President. —  Now  will  you  read,  Mr.  Stenographer,  the 
last  question  to  the  witness  and  the  answer.  Bead  it  to  the  mem- 
bers of  the  Court  so  they  will  understand. 

(The  stenographer  read  the  question  and  answer  as  follows: 
"  Q.  Mr.  Floyd,  I  ask  you  to  examine  the  indorsement  on  the 
back  of  each  of  these  checks,  and  state  whether  those  are  the 
indorsements  of  Mr.  Louis  A.  Sarecky  ?  A.  I  am  not  speaking  as 
an  expert;  they  are  the  indorsements  of  Mr.  Sarecky.") 

Q.  Now,  Mr.  Floyd,  will  you  examine  those  checks  again  and 
state  whether  all  of  those  checks  were  deposited  to  the  credit  of 
Sarecky  in  your  trust  company  ?    A.  They  were. 

Mr.  KreseL —  Now,  may  I  offer  those  as  one  exhibit  for  identi- 
fication ? 

The  President —  No  objection  t 

Mr.  Herrick. —  No  objection. 

The  Witness. —  One  of  them  has  been  marked. 

Mr.  BlreseL —  I  want  to  except  from  that  offer  the  check  of  Mr. 
Schiff,  which  is  already  in  evidence.  I  do  not  need  to  have  that 
marked  for  identification. 

(The  eleven  checks  offered  for  identification  were  received  and 
marked  as  one  exhibit,  M-28,  for  identification.) 

Q.  Mr.  Floyd,  have  you  produced  a  letter  which  was  delivered 
to  you  by  Mr.  Sarecky  during  the  month  of  October,  1912?    A. 

I  have. 

Q.  May  I  have  it,  please.    A.  (Witness  produces  letter.) 

Mr.  Kresel. —  I  offer  that  letter  in  evidence. 

Mr.  Hinman. —  Let  me  see  it. 
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(Letter  passed  to  Mr.  Hininan  for  examination.) 

Mr.  Hininan. —  No  objection. 

Mr.  Her  rick. —  No  objection. 

The  President — Admit  it. 

(The  letter  offered  in  evidence  was  marked  Exhibit  M-29.) 

Mr.  Kresel. —  This  letter  is  written  on  the  stationery  of  the 
Committee  on  Foreign  Affairs^  House  of  BepresentativeSy  United 
States. 

''En  Route,  October  22, 1912 

''  Mviual  Alliance  Trust  Compwny: 

"  Gentlemen  :  This  is  to  inform  you  that  I  have  author^ 
ized  my  private  secretary,  Mr.  Louis  A.  Sarecky,  to  endorse 
my  name  to  any  checks  donated  to  my  campaign  fund,  and 
to  deposit  same  to  his  credit. 

"  Very  truly  yours, 

"William  Sulzbr." 

Mr.  Kresel. —  That  is  alL 

Cross-examination  by  Mr.  Hinman : 

Q.  Referring  to  this  letter,  Exhibit  M-29,  which  is  the  letter 
dated  October  22,  1912,  have  you  a  present  recollection  of  its 
having  been  delivered  to  you?  Have  you  any  present  recollec- 
tion as  to  whether  or  not  that  particular  letter  was  delivered  to 
you  in  person  ?    A.  I  have. 

Q.  By  whom  was  it  delivered  to  you  ?    A.  (No  answer.) 

Q.  What  is  your  best  recollection?  A.  An  employee  of  the 
company. 

Q.  An  employee  of  your  company?     A.  Yes,  sir. 

Q.  Have  you  any  knowledge,  any  personal  knowledge,  as  to 
how  the  employee  of  your  company  received  this?  A.  It  was 
delivered  to  him  by  Mr.  Sarecky. 

Q.  How  do  you  know  that  ?  A.  I  know  that  because  it  was  told 
me  at  the  time,  and  later  I  had  some  conversation  with  Mr. 
Sarecky  with  reference  to  it. 
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Q.  Was  that — ^A.  (Interrupting.)  He  asked  me  if  I  had  ro- 
ceiyed  the  letter,  and  if  it  was  in  order. 

Q.  Soy  personally,  you  don't  know  when  it  was  received;  that 
is,  jou  did  not  receive  it  when  it  was  received  there  at  the  bank  ? 
A.  I  did  not. 

Q.  Do  you  remember  now  who  the  employee  was  that  delivered 
this  letter  to  you  ?    A.  I  do  not. 

Q.  Do  you  remember  now  what  position  the  person  occupied 
at  the  time,  who  delivered  this  letter  to  you  ?    A.  I  do  not. 

Q.  Do  you  know  whether  this  letter  was  delivered  to  the  em- 
ployee of  the  bank;  that  is,  did  you  learn  from  him  whether  it 
was  delivered  in  an  envelope  or  not?  A.  It  was  in  an  envelope 
when  I  received  it,  directed  to  me. 

Q.  Have  you  that  envelope?    A.  I  have  not 

Q.  And  do  you  know  where  that  envelope  is?  A.  It  was 
destroyed. 

Q.  At  the  time  ?    A.  At  the  time. 

Q.  Have  you  any  personal  knowledge  regarding  the  reason 
why  this  letter  was  delivered  at  that  time?^   A.  I  have. 

Q.  Did  you  have  any  talk  with  anyone  regarding  its  delivery 
or  the  transmitting  of  the  letter  before  it  was  delivered  ?    A.  I  did. 

Q.  With  whom  did  you  have  that  talk  ?    A.  Mr.  Sarecky. 

Q.  There  at  your  bank  ?    A.  At  the  bank. 

Q.  Do  you  know  where  William  iSulzer  was  on  the  dates  that 
this  letter  bears  date  ?    A.  I  do  not 

Q.  Did  you  have  any  communication,  any  conversation,  with 
William  Sulzer  r^arding  this  letter  ?    A.  I  did  not. 

Q.  Never  at  any  time  ?    A.  At  any  time. 

Q.  So  far  as  you  know,  has  any  employee  or  officer  of  your 
bank  had  any  conversation  with  William  Sulzer  regarding  this 
letter  at  any  time  ?    A.  !N'o  one  has. 

Q.  As  to  where  this  letter  was  written  you  do  not  know  ?  A.  I 
do  not 

Q.  By  whom  it  was  dictated,  you  know  nothing,  either  by 
hearsay  or  otherwise? 

The  President. —  He  said  that.  You  said  the  first  knowledge 
you  had  of  it  was  when  it  was  given  to  you  by  this  employee  in 
your  Trust  Company? 

18 
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The  Witness, —  Yes,  sir. 

Q.  Beferring  now  to  these  checks  which  have  been  offered  in 
evidence  — 

Mr.  Hinman. —  Have  they  been  offered  in  evidence  t 

Mr.  Kresel. —  Not  yet  They  were  marked  for  identification. 
They  have  not  yet  been  offered  in  evidence. 

The  President. —  Had  you  not  better  offer  them  in  evidence  i 

Mr.  Kresel. —  If  it  is  more  agreeable  to  do  so,  I  will  offer  them 
in  evidence  now. 

The  President — ^Admitted. 

Mr.  Kresel. —  They  will  have  to  be  marked  separately. 

(The  checks  heretofore  received  for  identification  as  Exhibit 
M-28  for  identification,  are  now  received  in  evidence  and  marked 
respectively  Exhibits  M-28,  M-30,  M-31,  M-82,  M-33,  M-34,  M-35, 
M-36,  M-37,  M-38,  M-89.) 

Mr.  Himnan. —  May  I  inquire  where  Exhibit  M-29  is  i 

Mr.  Marshall. —  M-29  is  the  letter. 

Q.  And  referring  now  to  these  checks  which  have  been  numbered 
from  M-28  to  M-39,  inclusive,  excepting  Exhibit  M-29,  which  is 
the  letter,  and  which  you  have  identified  as  checks  which  were  de- 
posited in  your  bank  by  Louis  A.  Sarecky,  do  you  observe  that  on 
the  back«  — 

The  President —  One  moment  If  one  of  you  gentlemen  will 
assist  your  associate,  by  acting,  it  may  be  as  messenger,  but  we 
will  get  along  better. 

Q.  Do  you  observe  that  some  of  the  indorsements  thereon  of 
the  name  of  William  Sulzer  have  been  affixed  with  a  rubber  stamp  f 
A.  (After  examining  papers).     I  do. 

Q.  I  hand  you  all  of  those  exhibits,  those  checks,  except  Exhibit 
26,  and  I  ask  you  if  the  indorsement  thereon  of  the  name  of 
William  Sulzer  on  each  of  thoee  checks  is  made  with  a  rubber 
stamp?    A.  Wherever  it  appears,  yes. 
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Mr.  MarshalL —  Look  on  them  and  see,  see  on  all  of  them. 

The  Witness. —  It  is  not  on  all  of  them. 

Q.  I  show  you  now  Exhibit  36,  and  ask  yon  if  that  is  the 
only  check  of  those  that  have  been  produced  here  this  morning 
npon  which  the  indorsement  of  the  name  William  Sulzer  appears 
to  have  been  written  with  a  pen!  A.  (Witness  examines  papers.) 
I  think  that  is  the  only  one ;  that  is  the  only  one  here. 

Mr.  Hinman. —  That  is  what  I  am  speaking  of. 

Q.  Take  that  Exhibit  36  if  you  will  and  tell  us  the  date  of 
the  check  and  by  whom  drawn  and  the  amount  of  it  t  A.  Dated 
October  19th,  $100 ;  A.  H.  Stoiber. 

Q.  What  date  was  that  deposited  in  your  bank?     A.  October 

2l8t 

Mr.  MarshalL— 19121 
The  Witness.— 1912. 

Q.  And  was  credited  to  the  account  of  Louis  A.  Sarecky  ?  A. 
Correct. 

Q.  Just  one  other  question.  Were  you,  during  the  period 
covered  by  the  Sarecky  account,  to  which  you  have  testified,  en- 
gaged during  any  of  the  time  in  receiving  deposits  personally  ? 
A.  No. 

Q.  Who  was  the  employee  of  your  bank  who  usually  received 
the  deposits  at  that  bank  during  that  period }  A.  Our  teller  and 
his  aasistants. 

Q.  What  was  the  name  of  your  teller  during  that  time?  A. 
Johnson. 

Q.  What  was  his  first  name?     A.  F.  N. 

Q.  Is  Mr.  Johnson  still  with  you  ?    A.  He  is. 

Q.  What  are  the  names  of  the  assistant  tellers  who  were  em- 
ployed there  at  the  bank  at  that  time,  if  you  can  give  them  ?  A. 
Those  departanents  have  been  changed  since.  They  are  two  of 
the  juniors. 

Q.  And  do  you  know  whether  there  has  been  any  change  ?  A. 
They  are  both  still  in  the  employ  of  the  bank. 
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Q.  Can  you  give  the  names?  A.  I  cannot  tell  yon  at  the 
moment. 

Q.  Have  yon  any  personal  knowledge  or  recollection  regarding 
the  deposits  by  Sarecky  in  the  bank;  that  is,  who  brought  the 
various  deposits  when  they  were  made  to  the  bank?  A.  He 
brought  them  at  times,  and  at  times  sent  them  by  messei^er. 

Q.  Oan  you  give  those  names,  or  the  names  of  any  of  those 
massengers  who  brought  those  deposits  ?    A.  I  cannot 

Mr.  KreseL—  Is  that  all  t 

Mr.  Hinman.—  That  is  all. 

Mr.  HinmaiL — There  is  one  other  question.  I  want  to  in- 
quire of  counsel  if  he  had  marked  this  morning  as  exhibits  all 
the  checks  that  he  produced  which  have  been  deposited  in 
Sarecky's  account? 

Mr.  KreseL —  I  have  marked  all  that  I  have  produced,  yes. 

Mr.  Hinman. —  May  I  inquire  for  the  record  whether  the 
counsel  has  had  marked  all  the  checks  that  he  has  here  that  have 
passed  through  the  Sarecky  account? 

Mr.  Kresel. —  No. 

Mr.  Hinman. —  Let  me  inquire  for  the  record  whether  counsel 
did  not  produce  here  14  or  15  checks  exhibited  in  the  court  and 
then  after  they  had  been  marked  for  identification,  and  mark  them 
in  evidence,  that  seme  were  not  marked  which  had  been  exhibited  ? 

Mr.  Kresel. —  No,  that  is  not  so,  either.  All  I  exhibited  were 
marked. 

Mr.  Kresel. —  Mr.  Tekulsky. 

MoBRis  Tekxjlskt,  a  witness  called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel : 

Q.  Will  you  try  to  speak  loud  enough  for  the  gentlemen  in 
the  back  rows  to  hear  you?  Where  do  you  live,  Mr.  Tekulsky? 
A.  414  Central  Park  West,  New  York  Oi^. 
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Q.  And  what  is  your  business  ?    A.  Liquor  business. 

Q.  And  where  is  yonr  place  of  business  ?    A.  889  Sixth  avenue. 

Q.  In  the  citj  of  New  York  ?    A.  City  of  New  Yort 

Q.  Is  that  a  wholesale  or  retail  liquor  business  f    A.  Eetail. 

Q.  And  for  how  long  have  you  been  in  the  liquor  business? 
A.  32  years. 

Q.  Are  you  now  officially  connected  with  what  is  known  as  the 
Liquor  Dealers  Association  ?    A.  I  am  not 

Q:  You  have  been  officially  connected  with  that  organization  f 

Mr.  Marshall. —  I  object  to  that  as  immaterial. 

The  President —  Well,  I  suppose  that  is  introductory,  is  it  not? 

Mr.  KreseL —  It  is,  certainly. 

The  President. —  He  can  show  that  He  wants  to  show  con- 
tributions connected  with  the  association. 

Mr.  Marshall. — ^As  far  as  that  is  concerned,  there  is  no  allega- 
tion in  the  articles  of  impeachment  with  regard  to  any  contribu- 
tion by  the  Liquor  Dealers  Association  or  by  the  witness  Tekulsky. 

The  President — Is  this  with  reference  to  some  contribution 
made? 

Mr.  Kresel. —  It  is. 

The  President —  The  witness  may  answer  the  question. 

Mr.  KreseL — ^What  is  the  last  question  ? 

(The  stenographer  read  the  last  question  as  follows:  '^  You 
have  been  officially  connected  with  that  organization  ?  ") 

The  Witness. —  I  hava 

Q.  And  were  you  the  president  of  it  ?    A.  I  was. 

Q.  Do  you  know  William  Sulzer  who  is  now  the  Governor? 
A  I  do. 

Q.  Did  you  know  him  in  the  month  of  October,  1912?  A« 
I  did. 

Q.  And  for  how  long  prior  to  that  month  had  you  known  Mr 
Sulzer?    A.  About  28  years. 

Q.  And  you  were  very  friendly  with  him  ?    A.  I  was. 
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Q.  Quite  intimate  with  him  ?    A.  Yes. 

Q.  Do  jou  remember  seeing  Mr.  Sulzer  on  the  16th  of  October, 
1912?   A.  I  do. 

Q.  Where  did  you  see  him  on  that  day  ?   A.  At  Tammany  HalL 

Q.  That  is  in  the  city  of  New  York  ?    A.  It  is. 

Q.  Was  there  a  meeting  in  progress  there  at  that  time?  A. 
There  was. 

Q.  And  were  you  attending  the  meeting  ? 

Mr.  Marshall. —  I  object  to  this  leading  form  of  question. 

Mr.  Kresel. —  I  withdraw  it  I  did  not  know  there  would  be 
objection  to  that 

Mr.  Marshall —  I  want  to  raise  the  real  question  presented  here 
because  we  are  wasting  a  lot  of  time  on  unnecessary  inquiries  if 
this  testimony  is  not  competent 

Mr.  KreseL —  I  think  it  ought  to  wait  until  we  come  to  it 

Mr.  Marshall. — ^We  can  cut  the  (Jordian  knot  I  hope  without 
going  through  a  lot  of  preliminary  discussion.  As  I  understand 
it,  this  witness  is  called  for  the  purpose  of  having  it  proved  that  he 
made  a  contribution  and  that  contribution  was  not  — 

Mr.  Stanchfield. —  I  object  to  counsel  arguing  a  legal  question 
until  the  question  is  before  the  Court. 

The  President — If  they  object,  you  will  have  to  proceed  in 
an  orderly  manner. 

Mr.  Marshall. —  I  am  trying  to  save  time. 

By  Mr.  Kresel: 

Q.  What  were  you  doing  at  Tammany  Hall  on  that  day  ?  A. 
I  went  to  a  ratification  meeting. 

Q.  And  was  that  being  held  there  in  the  evening  of  that  day  ? 
A.  It  was. 

Q.  And  was  Mr.  Sulzer  one  of  the  speakers  there?  A.  He 
was. 

Q.  Now  then,  will  you  tell  the  Court  what  occurred  between 
Mr.  Sulzer  and  yourself  on  that  occasion  ? 
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Mr.  Marshall. —  May  I  ask  the  Court  if  this  is  not  the  proper 
time  to  interpose  mj  objection  ? 

The  President —  Yes,  now  what  is  your  objection. 

Mr.  Marshall — My  objection  is  that  under  the  articles  of 
impeachment,  which  goyem  us  here  just  as  an  indictment  would 
govern  us  if  this  were  a  criminal  action,  there  is  absolutely  no 
allegation  which  presents  as  ground  for  complaint  the  fact  that  a 
contribution  was  made  by  this  witness  or  by  any  organization 
which  he  may  represent,  which  was  not  included  in  the  report  or 
statement  filed  in  the  Secretary  of  State's  office,  or  which  was  not 
accounted  for,  or  which  was  appropriated  by  the  defendant  or 
respondent  to  his  own  use;  and  that  therefore  any  evidence  with 
regard  to  it  is  immaterial  and  incompetent. 

The  first  article  alleges  that  the  respondent,  having  been 
elected,  being  required  by  the  statute  to  make  a  certain  state- 
ment setting  forth  his  receipts  and  expenditures  in  connection 
with  his  candidacy,  filed  a  statement  and  indicated  that  he  had 
received  certain  sums  of  money  from  68  contributors  and  had 
expended  certain  sums  of  money  for  expenses;  and  that  the  said 
statement  thus  made  and  filed  by  said  William  Sulzer  as  afore- 
said was  false  and  was  intended  by  him  to  be  false  and  an  evasion 
and  violation  of  the  statutes  of  the  State,  and  the  same  was  made 
and  filed  by  him  wilfully,  knowingly  and  corruptly,  it  being  false 
in  the  following  particulars  among  others,  to  wit :  It  did  not  con- 
tain the  contributions  that  had  been  received  by  him  and  which 
should  have  been  set  forth  in  said  statement,  to  wit,  naming 
these: 

Jacob  Schiff,  Abram  I.  Elkus,  William  F.  McCoombs,  Henry 
Morgenthau,  Theodore  W.  Meyers,  John  Lynn,  Lyman  A.  Spauld- 
ing,  Edward  F.  CDwyer,  Frank  V.  Strauss  Company,  John  W. 
Cox,  John  T.  Dooling,  and  not  including  this  witness  nor  any 
organization  which  he  represented. 

That  in  making  and  filing  such  false  statement  as  aforesaid  the 
said  William  Sulzer  did  not  act  as  required  by  law  but  did  act 
in  express  violation  of  the  statutes  of  the  State  and  wrongfully, 
wilfully  and  corruptly  and  so  forth. 

The  second  article  charges  that  he  made  an  affidavit  in  which  he 
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wilfully,  knowingly  and  corraptly  made  a  false  statement,  which 
was  claimed  to  constitute  a  perjured  statement  in  that  it  did  not 
contain  the  names  as  contributors  of  the  same  individuals  whom  I 
have  menidouied,  that  Ihe  statement  was  wilfully,  knowingly  and 
oorruptly  false  in  the  following  particulars,  to  wit,  that  it  did  not 
contain  an  account  of  the  contributions  that  had  been  received  by 
him  and  which  should  have  been  set  forth  in  said  €(tatement^  to 
wit,  those  of  the  individuals  I  have  just  named. 

The  sixth  article  is  the  one  that  relates  to  the  charge  of 
larceny  and  states  that  he  stole  the  moneys  and  checks  of  Jacob  A. 
Schiff,  Abram  I.  Elkus,  William  F.  McCoombs,  Henry  Moi^n- 
thau,  John  Lynn,  Theodore  W.  Meyers,  Lyman  A.  Spalding, 
Edward  F.  O'Dwyer,  John  W.  Cox,  the  Frank  V.  Strauss  Com- 
pany and  John  T.  Dooling  and  cash  aggregating  $32,850. 

Of  course,  the  purpose  of  these  articles  of  impeachment,  as  it 
is  also  the  purpose  of  an  indictment,  is  to  give  notice  to  the  person 
charged  with  the  commission  of  an  offense,  of  the  nature  and 
character  of  the  charges  made  against  him  so  that  he  may  have  an 
opportunity  to  investigate  the  accusation,  to  prepare  for  his  de- 
fense and  to  present  such  explanatory  matter  as  is  required  or 
deemed  desirabla 

It  is  contemplated  by  the  provisions  of  the  Code  of  Criminal 
Procedure  relating  to  the  trial  of  impeachments  that  there  shall 
be  an  interval  of  time  not  lees  than  twenty  days  from  the  time  of 
the  filing  of  the  articles  and  the  giving  of  such  notice,  as  to  the 
character  of  the  dhaiges  made  so,  presumptiv^y,  and  the  trial  to 
enable  the  person  charged  with  an  impeachable  offense  to  prepare 
himself  to  meet  the  allegations  of  wrongdoing  and  to  defend  him- 
self against  them. 

We  are  now  in  the  unenviable  position  of  having  presented  to 
us  for  the  first  time  upon  this  hearing,  more  than  thirty  days 
after  the  filing  of  the  articles,  without  any  additional  articles  of 
impeachment  having  been  presented  by  the  Assembly,  a  charge 
which  we  have  not  been  heretofore  notified  to  defend  against 
Upon  the  theory  of  our  opp(»ients  they  might  practically  change 
the  entire  nature  of  the  case.  They  might  remain  entirely  silent 
with  regard  to  the  individual  transactions  which  are  set  forth  in 
the  articles  of  impeachment  and  come  here  for  the  first  time  upon 
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thiB  hearing  and  preeent  to  us  for  consideration  the  names  of 
individuals  who  were  not  suggested  or  specified  in  the  articles. 
A  trial  under  such  circumstances  would  be  a  misnomer.  The 
articles  of  impeachment  would  be  deceptive  and  misleading  in 
the  same  way  that  an  indictment  would  be  misleading  if  it 
charged  that  the  defendant  had  committed  larceny  in  stealing  the 
goods  of  John  Smithy  and  when  the  trial  came  on,  attempt  were 
made  to  show  that  the  goods  stolen  were  the  property  of  Eichard 
Roe,  or  John  Robinson. 

The  purpose  and  intention  of  the  framers  of  the  Constitution 
and  also  of  those  who  framed  the  Code  of  Crimi^ial  Procedure 
was  to  provide  articles  of  impeachment  which  would  be  specific  and 
which  would  give  notice  of  the  charges  which  the  respondent  is 
called  upon  to  meet.  'Not  only  is  that  so,  but  it  is  for  the  purpose 
of  indicating  to  the  respondent  what  charges  were  considered  by  the 
Assembly  as  the  charges  which  he  was  to  be  called  upon  to  meet; 
non  constat,  a  majority  of  the  Assembly  might  have  determined 
that  matters  relating  to  Mr.  Tekulsky  or  Mr.  Smith  or  Mr. 
Robinson  were  not  proper  to  be  considered  by  the  Senate  upon 
the  trial  and  that  the  only  charges  which  were  to  be  considered 
were  those  which  related  to  Mr.  Schiff  and  Mr.  Morgenthau 
and  other  specified  individuals. 

In  other  words^  this  is  merely  an  attempt  to  recast  the  articles 
of  impeachment,  to  recast  an  indictment  upon  the  very  trial  and 
to  enable  this  tribunal,  which  is  only  a  Court,  to  assume  the  func- 
tions of  a  grand  jury  or  of  an  accusing  body. 

It  has  been  held  in  the  cases  to  which  I  called  the  attention  of 
the  Court  on  a  previous  occasion,  that  the  articles  of  impeach- 
ment and  an  indictment  are  for  all  practical  purposes  the  same; 
that  there  can  be  no  more  an  amendment  of  the  articles  of  im- 
peachment upon  the  trial  than  there  can  be  an  amendment  of  an 
indictment  upon  the  trial.  It  is  only  the  Assembly  that  can  change 
the  charges  or  amend  them.  The  Senate  cannot  do  it.  The  Court 
of  Impeachment  cannot  do  it,  and  certainly,  by  attempting  on  such 
an  occasion  as  this,  to  accomplish  the  same  result  by  the  inter- 
rogation of  a  witness  with  respect  to  transactions  not  pleaded, 
without  even  the  amendment  of  the  articles  of  impeachment,  is 
not  permissibla     It  cannot  be  reasonably  expected  of  the  de- 
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fendant  that  he  be  prepared  to  meet  chaiges  which  are  not  in- 
cluded within  the  articles  of  impeachment;  which  have  not  been 
acted  upon  by  the  Assembl j ;  which  have  not  been  made  the  sub- 
ject  of  an  amendment;  and  thus  enable  the  prosecution  by  in- 
direction to  accomplish  the  very  thing  which  the  courts  have 
held  cannot  be  done  directly. 

Mr.  Stanchfield. —  If  the  Presiding  Judge  please,  and  members 
of  this  tribunal,  the  objection  raised  by  counsel  for  the  respond- 
ent is  of  quite  more  than  passing  consequence,  as  will  appear  from 
a  bald  bare  statement  of  the  contention  made. 

These  charges  upon  their  face  allege  certain  specific  amounts  of 
mpney  were  received  by  the  respondent  for  campaign  purposes 
and  that  they  do  not  appear  in  the  statement  filed  by  him  under 
the  statute,  subsequent  to  his  election. 

The  board  of  managers  have  secured,  and  we  are  now  prepared 
to  prove,  a  large  number  of  contributions  vastly  in  excess  of  those 
that  appear  upon  the  face  of  the  charges,  were  received  by  the 
respondent  for  campaign  purposes  and  that  those  amounts  do  not 
appear  in  the  statement  filed  by  him  subsequent  to  his  election. 

The  suggestion  was  thrown  out  by  one  of  the  counsel  for  the 
managers  in  his  opening  statement  to  you  that  we  should  make 
this  proof.  Therefore,  not  only  counsel  upon  the  other  side,  but 
members  of  this  Court,  are  familiar  with  that  contention. 

There  is  the  strcmgest  human  reason  of  which  all  men  familiar 
with  political  affairs  are  cognizant  as  to  the  motives  actuating  a 
candidate  for  office  for  not  desiring  a  particular  contribution,  such 
as  the  one  involved  in  this  controversy,  to  be  opened  up  to  the 
public  gaze.  Now,  in  all  the  motions  that  have  been  addressed 
to  your  consideration,  challenging,  first,  the  competency  of  cer- 
tain members  of  this  tribunal  to  sit,  second,  the  jurisdiction  of 
the  Court  as  a  whole,  third,  the  impeachability  of  all  offenses 
charged  in  the  impeachment,  but  none  of  you  as  yet  has  heard  any 
question  raised  as  to  the  sufficiency,  adequacy  or  completeness  as 
matter  of  form,  of  these  charges.  That  question  comes  before  us 
for  the  first  time  now.  If  the  gentlemen  upon  the  other  side 
claim  that  they  are  taken  by  surprise,  as  Mr.  Marshall  in  his 
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argument  would  indicate,  and  that  they  are  not  prepared  to  meet 
the  line  of  proof  that  we  now  tender,  his  remedy  in  this  tribunal 
is  not  to  say  you  gentlemen  cannot  amend,  the  Assemhly  must 
serve  additional  charges ;  his  remedy  is  to  follow  the  decisions  in 
impeachment  trials  that  have  gone  before  us^  and  ask  at  the  hands 
of  this  Court  that  they  compel  the  board  of  managers  to  render 
unto  them  a  bill  of  particulars  of  these  charges.  There  is  au- 
thority for  the  proposition,  there  is  precedent  in  the  books,  and 
if  they  make  that  motion,  we  will  meet  it  when  we  come  to  it 
So  much  for  the  question  as  to  whether  it  has  been  raised  befora 
There  is  no  question  here  as  a  matter  of  competency,  as  a  matter 
of  law,  absolute,  strict,  rigid  law,  but  what  this  evidence  is  ad- 
missible. 

We  charge  here  a  wilful,  a  corrupt,  intent  upon  the  part  of 
the  respondent  to  file  a  statement  of  his  receipts  and  expenditures 
that  was  violative  of  law ;  that  he  did  it  knowingly,  that  he  did  it 
intentionally ;  and  as  part  of  that  statement  we  all^e  there  were 
certain  specific  items  enumerated  by  Mr.  Man^all  that  did  not 
appear  in  that  filed  statement  of  the  respondents.  Upon  the  face 
of  the  charge,  we  say,  ^^  It  being  false  in  the  following  particulars, 
among  others,  to  wit.''  Therefore,  as  a  matter  of  technical  pleading, 
these  people  were  advised  that  the  board  of  managers  were  not 
limited  to  the  items  that  appear  upon  the  face  of  these  charges. 
But  if  the  Presiding  Judge  please,  going  back  to  the  form  of  the 
pleadings,  ignoring  for  the  moment  the  question  as  to  whether  or 
no  these  charges  be  sufficient  upon  their  face  or  otherwise,  we 
claim  that  under  the  law  of  the  State  as  adjudicated  by  the  high- 
est tribunal  in  the  State,  the  competency  of  this  evidence  and  its 
admissibility  is  not  an  open  question.  Upon  the  contrary,  it  is 
a  closed  door.  And  we  have  the  right  to  prove  that  the  respond- 
ent received  and  failed  to  account  for  other  items  than  those  that 
appear  upon  the  face  of  these  charges,  upon  the  broad  ground 
that  the  reception  of  those  other  moneys  not  spread  upon  these 
charges  is  part  of  a  common  purpose,  a  common  scheme,  running 
through  the  entire  conduct  of  this  respondent  with  reference  to 
the  filing  of  this  statement. 

I  can  make,  perhaps,  no  more  lucid  or  clear  enunciation  of  our 
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position  than  to  read  an  excerpt  from  the  People  v.  Dolan^  in  the 
186th  N.  Y.,  in  which  Mr.  Justice  Werner  wrote  for  the  court 
as  follows : 

"  They  must "  —  that  is  this  class  of  evidence  —  "  must 
be  so  connected  as  parts  of  a  general  scheme  or  they  must  be 
so  related  to  each  other  as  to  show  a  common  motive  or  intent 
running  through  them. 

^^  It  is  true  that  the  evidence  of  this  general  plan  or 
scheme  tended  to  show  the  defendant  guilty  of  other  crimes, 
but  that,  as  so  very  aptly  stated  by  Judge  Cooley  in  a  Mich- 
igan case,  is  one  of  the  misfortunes  of  the  defendant's  po- 
sition." 

Who  will  be  heard  to  say  that  if  an  accusation  of  grand  larceny 
be  made  against  a  defendant  upon  the  ground  that  he  has  obtained 
property  by  means  of  false  and  fraudulent  representations  that  the 
district  attorney  upon  the  trial  of  such  an  action  is  not  permitted 
to  prove  contemporaneous  acts  similar  in  nature  and  similar  in 
character  ?  Although,  of  course,  as  is  su^ested  by  my  colleague, 
not  pleaded  upon  the  face  of  the  indictment. 

That  is  the  general  situation  that  obtains  here.  We  charge  a 
crime,  and  an  intent  upon  the  part  of  the  respondent  to  parade 
for  the  public  gaze  certain  itemized  stateiments  that  appear  in 
the  papers  he  filed  under  oath  as  containing  a  list  of  all  the  con- 
tributors to  his  political  campaign  of  small  amounts  from  ob- 
scure sources  that  would  not  attract  attention,  and  that  by  a 
scheme,  a  plan,  he  omitted  from  that  statement  amounts  that 
came  from  Wall  street,  as  identified  in  the  person  of  Mr.  Schiff, 
of  amounts  that  came  from  the  liquor  interests,  as  represented 
in  the  person  years  ago  of  Mr.  Tekulsky,  of  amounts  that  came 
from  brewers,'  from  all  sources,  where  he  thought  the  receipts  of 
those  moneys  might  reflect  in  any  way  upon  his  political  future 
or  be  the  subject  of  criticism  or  cavil  or  debate,  those  amounts 
were  sedulously,  deliberately,  omitted  by  design,  by  intent,  by 
this  respondent  from  those  statements,  and  therefore  we  claim 
that  as  bearing  upon  the  fitness  of  the  man,  that  as  bearing  upon 
the  truth  of  these  charges,  as  showing  this  corrupt,  wilful,  deliber- 
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ate  intent,  ikat  renders  this  man  unfit  to  occupy  the  place  that  he 
at  present  fills,  we  have  the  right  to  show  that  in  numberless  other 
instances  not  appearing  upon  this  record,  he  has  deliberately  failed, 
intentionaUy  failed,  to  file  a  statement  of  his  receipts.  I  might, 
perhaps,  have  concluded  that  with  the  statement,  as  is  suggested 
by  one  of  my  associates,  that  one  of  his  defenses  was  and  is  that 
these  omissions  were  in  the  nature  of  a  mistake,  and  that  they 
were  done  without  a  guilty  intention. 

Mr.  Marshall. —  May  it  please  the  Court :  This  is  purely  and 
solely  a  question  of  pleading  and  proof  under  the  pleading.  When 
the  proper  time  comes  to  sum  up  this  case,  we  will  be  prepared 
to  do  that  I  shall  try  to  discuss  this  question  as  a  question  of 
law  and  not  introduce  into  it  extraneous  matter,  which  is  not 
proper  to  be  considered  before  a  judicial  tribunaL  Counsel  has 
said  that  in  the  terms  of  this  article  1  it  is  stated  that  the  report 
was  wilfully,  knowingly  and  corruptly  made,  it  being  false  in  the 
following  particulars  among  others,  to  wit,  etc.  The  words 
'^  among  others "  do  not  meet  the  defect  in  pleading  which  we 
are  here  considering,  because  its  allegations  are  specific  It 
charges  that  the  statement  did  not  mention  contributions  that 
had  been  received  by  him,  and  which  should  have  been  set  forth 
in  said  instrument,  to  wit,  naming  the  persons,  naming  the 
amount  of  the  contributions  which  the  statement  failed  to 
enumerata  If  there  were  other  omissions,  they  must  be  set 
forth  in  the  indictment,  in  the  articles;  it  cannot  be  left  to  the 
district  attorney  or  to  the  impeachment  managers  to  say  that 
there  may  be  something  besides  that  which  they  have  specified 
which  might  be  a  ground  for  charging  falsity.  Indictments 
cannot  be  carried  in  the  hat  of  a  district  attorney  nor  in  the 
minds  of  impeachment  managera  Charges  must  be  set  forth  fully, 
completely.  Counsel  says  we  might  have  asked  for  a  bill  of  par- 
ticulars. It  was  not  for  us  to  ask  for  a  bill  of  particulars.  They 
are  bound  in  their  articles  to  furnish  us  with  the  statement  of  facts 
constituting  the  wrongful  act,  the  crime,  the  impeachable  offense. 
You  mi^t  as  well  say  in  any  case  where  ihere  is  a  defective  in- 
dictment, that  the  person  charged  with  the  commission  of  crime 
could  eke  out  the  insu£Sciency  of  the  indictment  by  asking  for  d 
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bill  of  partictQars  or  by  going  back  and  asking  that  the  case  be 
sent  back  to  the  grand  jury,  or  in  this  case  to  the  Assemblyy  for 
the  purpose  of  having  a  proper  indictment  framed  or  proper 
articles  of  impeachment  framed.  They  have  furnished  us  their 
bill  of  particulars  in  these  articles  of  impeachment  It  was  their 
duty  to  show  us  what  the  facts  are  on  which  they  base  the  claim 
that  we  have  committed  a  crime  or  a  wrongful  act,  or  an  impeach- 
able offense.  The  charge  which  we  are  called  upon  to  meet  is  the 
charge  of  the  Assembly,  acting  by  a  majority  of  all  the  elected 
members  of  the  Assembly,  and  not  otherwise,  and  it  woxdd  be 
contrary  to  the  spirit  of  the  law  and  of  the  Constitution  if  the 
board  of  managers  or  counsel  to  the  board  of  managers,  might 
be  considered  as  a  substitute  or  the  delegate  of  the  constitu- 
tional body  which  alone  can  find  charges  or  present  articles  of 
impeachment  Counsel  has  said  that  it  is  elementary  that  you 
may  prove  other  acts,  other  crimes,  for  the  purpose  of  showing 
intent.  It  is  true  that  there  are  certain  exceptions  to  the  general 
rule  that  you  can  only  be  called  upon  to  meet  those  particular 
offenses  which  are  charged  in  the  indictment  The  law  upon  that 
subject  has  been  stated  with  wonderful  clearness  and  compre- 
hensiveness in  the  monumental  opinion  of  Judge  Werner  in  People 
V.  Molineux,  in  the  168  N.  Y.  Reports,  indicating  that  the  rule 
is,  the  primary  principle  is,  that  a  man  charged  with  crime  can 
only  be  called  upon  to  meet  that  particular  charge  which  is  set 
forth  in  the  indictment,  and  that  he  is  not  called  upon  to  meet  any 
other  charge,  and  that  evidence  tending  to  show  the  commission  of 
any  other  crime,  even  though  it  be  a  similar  crime,  is  incompetent 
Will  my  friend  claim  for  a  moment  that  upon  an  indictment  for 
larceny  committed  by  A  for  taking  the  property  of  B,  that  you  can 
show  that  A  has  committed  twenty  other  larcenies,  even  though 
they  may  be  contemporaneous  larcenies,  or  that  A  has  committed 
twenty  other  burglaries  or  twenty  other  murders?  Why,  in  the 
Molineux  case  they  tried  to  show  for  the  purpose  of  indicating 
that  it  was  Molineux  who  committed  the  crime  which  was 
charged  against  him,  that  he  committed  other  similar  offenses, 
for  the  avowed  purpose  of  establishing  that  the  several  crimes 
were  committed  by  one  and  the  same  person.  Yet  the  Court 
of  Appeals  held  that  that  proof  was  not  competent,  because 
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it  yiolated  the  fundamental  rale  of  justice  and  fairness  which 
underlies  our  whole  system  of  criminal  law.  There  are,  how- 
ever, it  is  said,  some  exceptions.  IJndoubtedlj  there  ara  But 
this  is  not  one  of  them.  Counsel  has  cited  People  v.  Dolan  in 
168  N.  Y.  But  that  was  a  case  of  forgery  and  the  whole 
principle  of  that  case,  and  its  whole  ratio  decidendi  was  summed 
up  in  a  few  words  which  are  contained  in  the  opinion 
of  Judge  Werner  on  page  9  of  the  opinion,  where  he  says 
that  *'a  man  might  think,"  quoting  from  Judge  Peckham  in 
People  V.  Sharp  (107  N.  Y.  467),  "the  money  he  passed  was 
good,  and  he  might  be  mistaken  once  or  even  twice,  but  the  pre- 
sumption of  mistake  lessens  with  every  repetition  of  the  act  of 
passing  money  really  counterfeit,  the  latter  observation  very 
tersely  states  a  rule  that  is  as  applicable  to  prosecutions  for 
forgery  as  to  cases  for  passing  counterfeit  money." 

That  was  all  that  was  decided  in  the  case  of  People  v.  Dolan. 
There  are  also  other  cases  which  are  referred  to  in  the  opinion 
of  Judge  Werner  in  the  Molineux  case  that  where  there  is  an 
indictment  for  obtaining  goods  on  false  pretences  that  it  is  com- 
petent to  show  that  contemporaneoualy  goods  were  obtained  on 
similar  pretences  from  other  people  for  the  purpose  of  indicating 
the  intent,  the  general  purpose  in  connection  with  that  transaction. 

Again  citing  authorities^  I  call  attention  to  the  case  of  People 
y.  McLaughlin,  150  N.  Y.,  which  was  an  indictment  against 
a  police  inspector  for  extortion.  The  indictment  charged  extor- 
tion from  some  particular  individual.  A,  B  or  C.  On  the  trial, 
evidence  was  allowed  to  show  that  he  had  also  committed  extortion 
by  taking  money  under  like  circumstances  from  C,  D  or  E,  through 
his  ward  men;  and  the  Court  of  Appeals  finally  held,  when  the 
question  came  before  it,  that  that  evidence  was  incompetent  and 
should  not  have  been  received  and  reversed  a  conviction  on  the 
groimd  that  the  trial  court  had  committed  error  in  admitting  the 
evidence.  ITow,  how  does  this  case  differ  from  that  in  any 
respect?  Here  is  a  charge  that  there  had  been  committed  a 
wrongful  act,  the  failure  to  make  proper  report,  and  that  that 
report  was  improper  in  these  particulars;  and  then  there  is  an- 
other charge,  that  of  perjury,  in  that  perjury  was  committed 
in  respect  to  these  particulars,  and  there  is  the  charge  of  the 
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commission  of  the  crime  of  larceny  in  that  the  larceny  con- 
sisted in  stealing  the  property  of  the  particular  individuals 
named.  And  yet,  the  prosecution  10  trying  now  to  show  that 
instead  of  there  having  been  committed  the  larcenies  which  are 
set  forth  in  article  6^  that  there  were  five,  six,  seven  or  ei^t, 
I  don't  know  how  many  other  larcenies  committed  from  other 
individuals  who  are  not  mentioned  or  specified  in  the  artideB 
of  impeachment;  that  there  was  not  only  committed  perjury 
in  the  respect  indicated  in  this  charge,  setting  forth  the  perjury, 
but  there  were  other  perjuries  in  respect  to  other  persona  or 
other  things,  and  so  far  as  the  false  report  was  concerned,  it  was 
false  not  only  in  the  particulars  specified  but  in  other  particular. 

We  are,  therefore,  transforming  this  case  from  that  which  we 
have  been  invited  to  try ;  we  are  transforming  the  charge  from  that 
which  the  Assembly  has  made  into  one  which  my  friends  are  now 
seeking  to  make  and  to  have  tried  here  under  these  extraordinary 
circumstances.  I  might  here  say  parenthically  that  so  far  as  the 
allegation  is  ccncemed,  that  the  report  filed  was  false  in  specified 
particulars,  ^'  among  others,"  that  statement  is  to  be  found  solely 
in  the  article  relating  to  the  filing  of  a  false  report ;  it  is  not  to  be 
found  in  the  charge  with  regard  to  perjury;  it  is  not  to  be  found 
in  the  charge  with  regard  to  larceny ;  it  is  confined  merely  to  that 
first  articla 

But  independent  of  that,  taking  this  case  in  its  broad  aspect, 
in  the  interest  of  fairness  and  justice,  I  assert  that  it  would  be  a 
violation  of  our  rights  if  we  were  now  called  upon  to  go  into 
testimony  with  regard  to  any  matters  except  those  which  we  were 
invited  to  try  by  the  articles  of  impeachment  which  have  been 
here  presented. 

Senator  McClelland. —  I  would  like  to  ask  a  question  at 
information. 

Mr.  MarshalL —  Certainly. 

The  President —  Senator  McClelland* 

Senator  McClelland. —  Are  you  sure  that  the  McLaughlin  case 
was  not  decided  upon  the  ground  that  no  crime,  upon  the  evidence, 
bad  been  proved  against  the  defendant-appellant^  and  that  he  was 
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abeolutely  discharged  under  the  decision  of  the  Court  of  Appeals 
and  no  trial  subsequently  had? 

Mr.  Marshall. —  Senator,  I  think  not  The  only  question 
which  I  am  now  considering  was  discussed  in  the  opinion  of  the 
Court.  I  know  the  reversal  was  based  upon  the  ground  of  the 
incompetency  of  testimony.  Mr.  Fox  —  one  of  my  associates  — 
was  one  of  the  counsel  for  the  prosecution  and  can,  if  desired, 
give  his  personal  recollection  of  the  matter.  I  could  send  for 
the  report,  but  I  am  very  sure  that  one  of  the  propositions  de- 
cided was  that  to  which  I  am  now  referring,  and  it  was  also,  as  I 
recollect  it,  reviewed  together  with  all  tihe  authori'ties  bearing 
upon  the  subject,  in  the  opinion  of  Judge  Werner  in  the 
Molineux  case,  to  which  I  have  referred. 

Mr.  Stanchfield. —  If  the  Presiding  Judge  please:  In  the 
warmth  and  zeal  of  this  l^al  discussion  we  must  not  overlook  the 
fact  that  the  same  strictness  does  not  obtain  upon  trials  for  im- 
peachment that  would  obtain  in  a  criminal  court  in  the  trial  of  an 
indictment,  and  there  is  no  — 

Mr.  Marshall. —  It  is  not 

Mr.  Stanchfield. —  Pardon  me,  but  it  is  true  and  it  has  been 
announced  in  a  great  many  cases. 

Lest  there  should  be  the  slightest  misgiving  in  tfhe  mind  of 
any  member  of  this  Court  as  to  what  the  Court  of  Appeals  of 
this  State  has  held  I  will,  for  the  purpose  of  refreshing  the 
recollection  of  all  the  members  of  this  Court,  read  in  detail  a 
brief  decision  of  Mr.  Justice  Werner  in  the  Molineux  case.  I 
read  from  page  297: 

^^  There  are  cases  in  which  the  intent  may  be  inferred 
from  the  nature  of  the  act  There  are  others  where  wilful 
intent  or  guilty  knowledge  must  be  proved  before  a  convic- 
tion can  be  had.  Familiar  illustrations  of  the  latter  rule 
are  to  be  found  in  cases  of  passing  counterfeit  money,  for* 
gery,  receiving  stolen  property  and  obtaining  money  under 
false  pretenses.  An  innocent  man  may,  in  a  single  in- 
stance, pass  a  counterfeit  coin  or  bilL     Therefore,  intent  is 
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of  the  eBsence  of  the  crime,  and  previous  offenses  of  a 
similar  character  by  the  same  may  be  proved  to  show  intent. 
So  in  a  case  where  the  defendant  is  charged  with  haying  re- 
ceived stolen  property,  guilty  knowledge  is  the  gravamen  of 
the  offense  and  scienter  may  be  proven  by  other  previous 
similar  acts.  In  cases  of  alleged  forgery  of  checks,  etc., 
evidence  is  admissible  to  show  that  at  or  near  the  same  time 
that  the  instrument  described  in  the  indictment  was  forged 
or  uttered  the  defendant  had  passed,  or  had  in  his  possession, 
similar  forged  instruments,  as  it  tends  to  prove  intent.  On 
the  trial  of  an  indictment  for  obtaining  goods  by  false  repre- 
sentations, similar  representations  made  by  the  defendant 
to  creditors,  from  whom  goods  had  been  previously  pur- 
chased by  him,  were  held  admissible  to  prove  intent.  It 
will  be  seen  that  the  crimes  referred  to  under  this  head 
constitute  distinct  classes  in  which  the  intent  is  not  to  be  in- 
ferred from  the  commission  of  the  act  and  in  which  proof 
of  intent  is  often  unobtainable  except  by  evidence  of  succes* 
sive  repetitions  of  the  act'' 

The  President — Now,  counselor,  I  do  not  think  you  should 
open  the  general  reargument 

Mr.  Stanchfield. —  I  am  not  going  to.  Just  to  recapitulate  —  I 
am  not  going  over  my  original  argument  The  contention  here  is 
that  these  transactions,  a  hundred  or  more  in  number,  constituted 
a  common  purpose,  a  common  sdieme,  and  not,  upon  the  part 
of  this  respondent,  to  display  certain  contributions  and  veil  and 
conceal  others.  I  concede  that  the  failure  to  report  one  contri- 
bution might  be  an  accident;  the  failure  to  report  two  contribu- 
tions might  be  a  coincidence;  the  failure  to  report  a  hundred  is 
crime. 

The  President. —  My  opinion  is  that  this  evidence  should  be 
admitted.  I  agree  perfectly  with  the  contention  of  the  counsel 
for  the  respondent  that  there  can  be  no  amendment  made  in  an 
impeachment  trial  that  would  bring  in  a  new  and  different  offense 
because  the  sole  power  of  impeachment  is  in  the  Assembly.  We 
can  try  in  this  Court  only  offenses  which  the  Assembly  have  pie- 
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sented  as  grounds  for  the  removal  of  the  person  impeached.  But 
when  you  look  at  this  article  —  the  first  and  second  only,  the  gist 
of  those  articles  is  a  single  offense.  It  is  the  f alsMy  of  a  par- 
ticular statement  or  return.  Now,  it  does  enumerate  respects  in 
which  it  is  false,  and  it  may  be  possible  as  to  those  articles  that  you 
should  not  go  beyond  the  question  of  whether  the  report  was 
false  in  those  respects.  But  the  gist  of  that  article  is  the  scienter, 
the  knowledge  or  intention  to  make  a  false  report.  And  it  seems 
to  me,  within  the  authorities,  proof  of  similar  acts  at  the  time  or 
about  the  time  might  be  competent  evidence. 

There  is,  later  than  any  decision  that  has  been  presented  here, 
a  decision  of  the  Court  of  Appeals  from  which  I  dissented.  It 
was  a  forgery  by  a  notary  public  in  failing,  in  making  a  false 
statement  to  an  acknowledgment  to  a  deed  that  somebody  had  ap- 
peared before  him  and  acknowledged  it.  The  charge  was  that 
the  grantor  was  a  fictitious  person  or  it  was  an  impersonation  by 
another  party  than  that  by  which  the  deed  purported  to  be  signed, 
and  it  was  held  by  the  court  that  similar  acts  with  different  per- 
sons extending  over  a  period  of  some  year  and  a  half,  were  com- 
petent on  this  ground:  that  a  man  might  have  beeu  deceived  in 
one  case  cor  iai  two  cases,  but  he  hardly  would  be  deceived  in 
fifty. 

I  do  not  see  why  the  logic  of  that  case  is  not  applicable  to  the 
case  before  us.  The  sixth  article  alleges  a  conversion  or  stealing 
of  certain  checks,  and  then  it  concludes,  and  cash  amounting  to 
thirty  odd  thousand  dollars.  Of  course,  the  respondent  was  en- 
titled to  a  fair  intimation  of  what  those  ^ums  were,  and  if  they 
had  asked  for  a  bill  of  particulars  of  that  article  it  might  have 
been  granted,  but  the  respondent  has  not  done  anything  of  the 
kind. 

This  is  not  to  be  construed  with  the  absolute  strictness  of  an 
indictment  in  a  criminal  case.  It  does  not  matter  particularly  who 
was  the  owner  of  the  property;  and  my  notion  is  that  articles  of 
impeachment  are  not  to  be  construed  and  judged  in  the  same  way 
that  you  would  articles  of  indictment.  They  ought  of  course  to 
conform  to  the  requisites  of  substantial  justice.  They  should  in- 
form the  defendant  fairly  what  is  to  be  charged  against  him,  but 
I  do  not  think  that  it  is,  as  already  said,  to  be  construed  with  the 
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specifioatioii,  the  nicety  and  refinement  th-at  is  requisite  in  a 
criminal  case. 

I  hope,  as  this  will  come  up  often,  that  someone  will  demand  a 
vote  on  this  ruling.    I  rule  the  testimony  is  admissible. 

Judge  Collin.— Mr.  Presiding  Judge,  in  conformity  with  the 
intimation  or  the  request  of  yourself,  I  move  that  a  vote  be  taken 
now  upon  the  question  before  the  Court. 

The  President. —  Does  any  gentleman  wish  to  discuss  the  quear 
tion  ?    Does  any  member  of  the  Court  wish  to  discuss  it  ? 

(No  response.) 

The  President.—  Call  the  roll,  Mr.  Clerk. 

Senator  Argetsinger. —  Mr.  President,  I  do  not  wish  a  majority 
of  this  Court  to  deny  me  every  scintilla  of  evidence  that  may  give 
me  an  opportunity  of  judging  this  case. 

Judge  Collin. —  Mr.  Presiding  Judge,  may  I  ask  just  what 
the  question  is  that  we  are  voting  upon.  Is  it  that  your  ruling  is 
to  be  sustained  — 

The  President. —  I  have  ruled  that  the  testimony  is  admissible. 
Do  you  vote  it  inadmissible,  Senator  Argetsinger  t 

Senator  Argetsinger. —  Admissible. 

Judge  Bartlett. —  I  vote  that  the  testimony  is  admissible  for 
the  reasons  assigned  by  the  Presiding  Judge  with  which  I  fully 
agree. 

Senator  Blauvelt — .Aye. 
Senator  Boylan. —  Aye. 
Senator  Brown. —  Aye. 
Senator  Bussey. —  Aye. 
Senator  Carroll. —  Aye. 
Senator  OajBrwell. —  Ayo» 
Judge  Chase. —  Aye. 
Judge  Collin. —  Aye. 
Judge  Cuddeback. —  Aye. 
Judge  Cullen. —  Aye. 
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Senator  Cullen* — Aye. 
Senator  DnhameL — Aye. 
Senator  EmersoiL —  Aye. 
Senator  Foley. —  Aya 
Senator  Frawley. —  Aya 
Senator  Godfrey. —  Ayei 
Senator  Griffin. —  Aye. 
Senator  Heacock. —  Aye. 
Senator  Healy. —  Aye. 
Senator  HefFeman. — ^Aya 
Senator  Herrick. —  Aye. 
Senator  Hewitt. —  Aya 
Judge  HificocL — Aye. 
Judge  Hogan.—  Aya 
Senator  McClelland. —  Aya 
Senator  McKnight. —  Aya 
Senator  Malone. —  Aye. 
Judge  Miller. —  Aye. 
Senator  Murtaugh. —  Aya 
Senator  O'Keef e. —  Aye. 
Senator  Ormrod. —  Aye. 
Senator  Palmer. —  Aya 
Senator  Patten. —  Aya 
Senator  Peckham. —  Aya 
Senator  Pollock. —  Aye. 
Senator  Bamsperger. —  Aya 
Senator  Saga — Aya 
Senator  Sanner. —  Aya 
Senator  Simpson. —  Aya 
Senator  Stivers. —  Aya 
Senator  Sullivan. —  Aya 
Senator  Thomas. —  Aye. 
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Senator  ThompsoiL —  I  agree  with  the  ruling  of  the  Presiding 
Judge  for  the  reasons  specified  by  him  and  for  the  additional 
reason  that  in  article  6  of  the  specifications  of  the  articles  of 
impeachment  I  find  the  charge  that  various  persons  contributed 
and  delivered  money  and  checks  representing  money  to  the  said 
William  Sulzer,  and  it  simply  limits  in  the  third  paragraph  that, 
among  such  money  and  checks  thus  stolen  were  the  f ollowing^  and 

1  do  not  believe  they  were  limited  to  any  of  the  transactions  men- 
tioned in  article  6.    I  vote  aye. 

Senator  Torborg. —  Aye, 

Senator  Velte. —  Aye. 

Senator  Wagner. —  I  vote  aye  on  the  grounds  stated  by  the 
President 

Senator  Walters. — ^Aye. 

Senator  Wende. —  Aye. 

Judge  Werner. —  Aye. 

Senator  Wheeler. —  Aye, 

Senator  White. —  Aye. 

Senator  Whitney. —  Aye. 

Senator  Wilson. —  Aye. 

The  President —  Mr.  Clerk,  announce  the  vote. 

The  Clerk. —  Fifty-five  in  the  affirmative;  no  negative. 

The  President. —  Gentlemen,  the  hour  of  adjournment  has  now 
arrived.     Crier,  adjourn  Court 

Thereupon,  at  12.30  o'clock  p.  m.,  a  recess  was  taken  until 

2  p.  m. 


AFTERNOON  SESSION 

Pursuant  to  adjournment,  Court  convened  at  2  o'clock  p.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 
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MoBBis  TsKULSKY  resumed  the  standi 

Direct  examination  continued  by  Mr.  Kresel: 

Q.  Now,  Mr.  Tekuls^y  will  yon  state  to  the  Court  what  you  did 
at  Tammany  Hall  that  evening  ? 

The  President — ^What  you  did  with  reference  to  the  respondent 
here,  Sulzer,  in  giving  him  money  or  any  conversation  about  it? 
A.  When  he  got  through  making  his  speech  I  walked  downstairs 
with  him,  and  I  said  to  him,  '^  Here  is  a  little  contribution  to  your 
campaign  fund,  and  I  hope  it  will  do  you  good."  I  handed  him  a 
check,  and  he  said,  ^^  Thank  you."  That  was  all  the  conversation 
we  had. 

Q.  "NoWy  I  show  you  managers'  Exhibit  32,  and  ask  you  whether 
that  is  the  check  which  you  handed  to  him  ?    A.  It  is. 

Mr.  Kresel. —  That  is  all. 

Judge  Werner. —  May  the  check  be  read,  Mr.  President  ? 

Mr.  £resel: 

''New  York,  Oct.  16, 191S 
Na 

THE  GARFIELD  NATIONAL  BANK, 

Fifth  avenue  and  23rd  street 

Pay  to  the  order  of  William  Sulzer,  $50. 

Fifty Dollars. 

(Signed)  Mobbis  Tbkuxsky.'' 

Indorsed  on  back, 

William  Sitlzxb. 
L.  A.  Sabboky. 

Pay  to  the  order  of  The  National  Bank  of  Commerce,  Oct. 
19,  1912.  The  Mutual  Alliance  Trust  Company  of  New  York, 
35  Wall  street  Received  payment  through  the  New  York  Clear- 
ing House,  Oct  19th,  1912.  Receiving  Teller.  Indorsements 
guaranteed.  National  Bank  of  Commerce  in  New  York. 

The  President — That  is  the  check  that  went  through  the 
Alliance  Trust  Company. 
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Mr.  Kresel. —  It  did,  sir. 

The  President — ^And  deposited  in  Sarecky's  account ! 

Mr.  EreseL — ^Yes,  sir. 

Cross-examination  by  Mr.  Hinnuui: 

Q.  In  Kovember,  1912,  were  70a  the  president  of  the  Liquor 
Dealers  Association?    A.  I  was  not 

Q.  And  jou  had  not  been  siiich  president  fer  how  long?  A. 
A  good  many  years. 

Q.  What  was  this  ratification  meeting  that  was  held  in  Tam- 
many Hall  on  October  16,  1912!  A.  A  general  Democratic 
ratification  meeting  that  is  held  every  year. 

Q.  How  large  a  meeting  was  it? 

The  President —  Is  it  worth  while  to  go  into  that  ? 
Mr.  Hinman. —  I  do  not  care  about  that  particularly. 

Q.  When  you  went  downstairs  with  Mr.  Sulzer,  as  you  have 
stated,  what  room  did  you  go  in;  did  you  go  in  some  room?  A. 
No,  we  went  in  no  room. 

Q.  Was  the  talk  which  you  had  with  him  as  you  went  down 
the  stairs^     A.  It  was. 

Q.  Were  you  and  he  alone,  or  were  there  others  going  down  at 
the  same  time?  A.  He  and  I  were  alone;  there  might  have 
been  others  on  the  stairs,  but  not  with  us. 

Q.  He  went  down  as  the  meeting  broke  up,  you  went  down? 
A.  No,  it  was  after  he  got  through  speaking. 

Q.  That  is,  Governor  Sulzer,  then  Oongressonan  Sulzer,  had 
made  a  speech  there  at  the  meeting?     A*  He  did. 

Q.  And  this  was  immediately  succeeding  his  speech?  A.  It 
was. 

Q.  Did  you  make  any  particular  note  or  pay  any  particular  at- 
tention at  the  time  to  just  what  conversation  you  had  with 
Governor  Sulzer  with  reference  to  the  check?  A.  I  made  no 
note  of  it,  only  just  what  I  just  stated. 

Q.  The  conversation  that  you  had  at  that  time,  has  it  been 
called  to  your  attention  since  the  time  when  you  had  it  that 
night  of  the  16th  of  November,  1912,  until  recently?     A.  No. 
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Q.  The  matter  I  asBume  tibat  iBy  the  oonversarfiony  had  passed 
from  your  mind  until  recalled  lately?     A.  That  is  right 

Q.  As  to  what  particular  language  you  used  or  just  the  words 
you  used,  I  don't  suppose  you  can  be  absolutely  positive?  A, 
That  is  just  about  what  I  said ;  what  I  repeated,  very  few  words. 

Q.  I  understand,  but  do  you  undertake  to  give  us  word  for 
word,  verbatim,  just  what  you  said  to  him  ?    A.  About  that 

Q.  Well,  it  may  have  varied  somewhat?,    A.  Not  very  much. 

Q.  May  it  have  varied  any?     A.  It  might,  a  word  or  two. 

Q.  I'ou  intended,  did  you,  to  give  that  $50  to  William  Sulzer 
individually  ? 

Mr.  Brackett. —  I  object  to  that,  if  the  Court  please. 

Mr.  Hinman.—  I  wiU  withdraw  that  question. 

Q.  What  position,  if  any,  do  you  occupy  in  Tammany  Hall? 
A.  Only  a  member  of  the  general  committee. 

Q.  You  are  at  present  a  member  of  the  general  committee  ?  A. 
I  am. 

Q.  And  were  you  a  member  of  that  committee  in  November, 
1912?    A.  I  was. 

Q.  Did  you  have  any  official  position  on  the  committee  except 
to  be  a  member  thereof  ?    A.  I  have  not. 

Q.  Did  you  have  at  that  time  ?    A.  I  did  not 

The  witness  excused. 

Mr.  Stanchfield. —  I  desire  to  recall  Mr.  Godwin  for  the  single 
purpose  connected  with  a  paper  that  we  had  prepared  this  morn- 
ing. 

Thomas  M.  Godwin  recalled. 

Direct  examination  by  Mr.  Stanchfield : 

Q.  I  hand  you  exhibit  marked  2*2  for  identification,  and  ask 
you  what  it  is  (counsel  passes  Exhibit  22  to  witness).  A.  (After 
examining.)  This  is  a  transcript  of  the  account  in  the  name  of 
William  Sulzer  of  the  transactions  covering  the  peuod  between 
September  3, 1912,  and  September  20, 1913. 

Q.  Does  the  statement  embrace  all  items  passed  to  his  credit 
as  well  as  all  checks  drawn  against  it  over  that  period  of  time? 
A.  It  does. 
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Mr.  Stanchfield. —  I  offer  it  in  evidence- 
Mr.  Herrick. —  Is  that  not  in  evidence  already,  Mr.  Stanch- 
field? 

Mr.  Stanchfield. —  "No,  it  was  marked  for  identifioation. 

(The  tranacript  of  the  account  heretofore  marked  Exhibit  M-22 
for  identification  was  received  in  evidence  and  marked  Exhibit 
M-22.) 

Mr.  Marshall. —  May  I  have  it  t 

Mr.  Stanchfield. —  iNo,  I  am  not  through  with  it.  I  will  read 
the  credit  side  of  this  statement 

Q.  The  dates  and  the  amounts  deposited  to  his  credit,  his  credit 
balance,  Mr.  Godwin,  on  the  8d  of  September,  1912,  was  $1,- 
112.58,  was  it  not}    A.  (After  examining)  $1,112.58. 

Mr.  Stanchfield. —  September  3d  a  deposit  of  $625.  September 
12th  a  deposit  of  $3,500.  September  19th  a  deposit  of  $200. 
September  23d,  a  deposit  of  $1,253.75.  September  25th,  a  deposit 
credit  of  $4,000.  October  8th,  a  deposit  credit  of  $4,400.  October 
10th,  a  deposit  credit  of  $3,500.  December  1st  an  interest  credit 
of  $61.13.  December  16th  a  deposit  credit  of  $2,625.  December 
18th,  a  deposit  credit  of  $1,230.43.  December  28th,  a  deposit 
credit  of  $3,000.    I  will  not  read  any  further. 

Q.  Will  you  state  the  credit  balance  as  appears  by  this  exhibit 
on  the  Ist  day  of  October,  1912  ?    A.  The  first  day  of  October? 

Q.  (Counsel  passes  paper  to  witness.)  A.  (After  examining) 
I  think  it  is  the  first  day  of  November. 

Q.  Have  you  figured  the  deposit  credit  or  the  credit  balance 
on  the  1st  day  of  November,  1912  ?    A.  I  have. 

Q.  How  much  was  it  at  that  time?    A.  $15,704.15. 

Q.  And  have  you  figured  the  credit  balance  on  the  Ist  day  of 
December,  1912  ?    A.  I  have. 

Q.  How  much  is  that?    A.  The  same  amount,  $15,704.15. 

Mr.  Stanchfield. —  That  is  alL 

Mr.  Hinman. —  Let  me  take  that  a  moment. 
(Exhibit  22  is  passed  to  Mr.  Hinman.) 


J 
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Mr.  Hinman. —  No  questions. 

Mr.  Stanchfield. —  Will  you  want  Mr.  Godwin  any  more  f 

Mr.  Hinman. —  I  think  not. 

Mr.  Kresel. —  The  city  clerk. 

Patbicx  McCobmack,  residing  at  258  West  135th  street, 
borough  of  Manhattan,  a  witness  called  on  behalf  of  the 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  McOormack,  are  you  employed  at  the  office  of  the  city 
clerk  of  the  city  of  New  York  ?    A.  Yes. 

Q.  And  what  position  do  you  occupy  in  that  office?  A.  Com- 
missioner of  deeds  clerk  in  the  city  of  New  York. 

Q.  Commissioner  of  deeds  clerk  of  the  city  of  New  York  ?  A. 
Yes,  sir. 

Q.  In  a  general  way,  what  duties  do  you  have  to  perform  in 
that  office  with  reference  to  commissioners  of  deeds  of  the  city 
of  New  York  ?    A.  See  that  they  are  signing  their  register. 

By  the  President: 

Q.  You  are  the  clerk  that  sees  that  the  commissioners  of  deeds 
that  may  be  appointed,  come  there  and  sign  the  records  ?  A.  Yes, 
sir. 

Q.  Do  you  administer  any  oaths  of  office  to  them,  too  ?  A.  Yes, 
sir,  I  do. 

Q.  You  administer  to  them  the  oath  of  office  and  have  them 
sign  the  register?    A.  I  do. 

Q.  Have  you  produced  the  original  register  or  a  leaf  therefrom 
containing  any  entries  with  regard  to  the  appointment  of  com- 
missioner of  deeds  of  one  Alfred  J.  Wolff  ?    A.  Yes. 

(Witness  produces  paper.) 

The  President. —  Are  you  going  to  take  issue  that  Mr.  Wolff 
—  do  you  concede  that  he  was  a  commissioner  of  deeds  at  the 
time  that  he  took  the  oath  ? 

Mr.  Herrick. — We  do  not  know  anything  about  it  and  raise  no 
issue  about  it. 
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The  President. —  Do  you  concede  it?  He  will  have  to  prove 
it  if  you  do  not. 

Mr.  Marshall. — Let  ub  look  at  it 

The  President. — It  is  hardly  worth  while  to  spend  time  on  that 
if  you  do  not  dispute  it. 

Mr.  Kresel. —  He  did  not  want  to  concede  that  yesterday  and 
I  had  to  send  for  this  witness. 

Mr.  Herrick. —  No  use  wasting  time  on  that  We  concede  his 
appointment 

The  President. —  Then  you  can  take  on  the  record,  Mr.  Stenog- 
rapher, that  counsel  for  the  respondent  concedes  —  what  was  the 
name  of  that  witness  t 

Mr.  Kresel.—  Alfred  J.  Wolff. 

The  President. —  Who  was  on  the  stand  as  a  witness  yesterday, 
was  at  the  time  he  testified  he  administered  the  oath  a  commis- 
sioner of  deeds  in  the  city  of  New  York,  qualified  to  take  oaths 
and  acknowledgments  in  said  city. 

Is  that  sufficient  for  you? 

Mr.  Kresel. —  That  certainly  is.    That  is  all,  Mr.  McCSormack. 
(Witness  excused.) 

Mr.  Kresel. —  I  will  call  Mr.  Stadler. 

Charles  A.  Stadler,  a  witness  called  on  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  vdth  the 
forgoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  What  is  your  occupation  now.  Senator  ?  A.  Maltster.  Presi- 
dent of  the  American  Malting  Company. 

Q.  And  the  business  of  that  corporation  is  the  manufacture  and 
sale  of  malt  ?    A.  Yes,  sir. 

Q.  To  brewers  ?    A.  Yes,  sir. 

Q.  And  you  are  the  president  of  that  corporation  ?    A.  Yes,  sir. 

Q.  Have  you  in  your  employ  a  gentleman  named  Dersch  ?  A. 
Tes,  sir. 
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Q.  Charles  Dersch  ?   A.  Yes,  sir. 

Q.  And  is  he  a  salesman  for  your  corporation  2    A«  Yes,  sir. 

Q.  You  were  at  one  time  a  member  of  this  Senate  ?    A.  I  was. 

Q.  Of  the  State  of  New  York?    A.  Yes,  sir. 

Q.  During  what  year  ?    A.  1888-92. 

Q.  Do  you  know  Governor  Sulzer  ?    A.  I  do. 

Q.  And  you  knew  him  in  October  and  November,  1912  !  A.  Yes, 
sir. 

Q.  You  had  known. him  for  a  number  of  years  before  that? 
A.  Yes,  sir.  Governor  Sulzer  was  a  member  of  the  Assembly 
during  my  senatorial  term. 

Q.  Now,  Senator,  do  you  remember  calling  upon  William 
Sulzer  at  his  office  in  the  city  of  New  York  early  in  September, 
1912  ?  A.  I  don't  know  whether  it  was  in  September  or  October, 
but  thereabouts. 

Q.  Can  you  recall  whether  it  was  before  his  nomination  for 
Qx)vemor  ?     A.  It  was. 

Q.  Now,  did  you  have  a  conversation  with  him  there  ?  A.  At 
his  office,  yes,  sir. 

Q.  How  did  you  happen  to  go  there?  A.  I  was  informed 
through  Mr.  Dersch,  who  had  evidently  called  upon  him  before, 
that  Mr.  Sulzer  would  like  to  see  me,  and  asked  him  to  invite 
me  to  his  office,  and  after  one  or  two  invitations  I  went  there. 

Q.  Did  anybody  accompany  you  to  Mr.  Sulzer's  office?  A.  I 
know  Mr.  Dersch  did,  and  if  my  memory  is  correct,  I  think  Mr. 
White  did. 

Q.  Mr.  Frank  White?    A.  Mr.  Frank  White. 

Q.  Who  is  an  attorney  in  the  city  of  New  York  ?    A.  Yes,  sir. 

Q.  When  you  got  into  Mr.  Sulzer's  office  did  the  conversation 
which  you  had  with  him  occur  in  the  presence  of  Mr.  Dersch  and 
Mr.  White  ?    A.  Yes,  sir. 

Q.  Or  did  any  part  of  the  conversation  take  place  in  Mr. 
Sulzer's  office  ?  A.  No ;  the  conversation  was  a  public  conversa- 
tion in  the  office. 

Q.  In  the  office?    A.  Yes,  sir. 

Q.  Now  then,  as  near  as  you  can  recall,  will  you  please  state 
what  that  conversation  was  ?  A.  Mr.  Sulzer  informed  me  that  he 
was  a  candidate  for  Governor,  and  required  the  help  of  his 
friends ;  he  said  that  he  had  known  me  for  some  time,  and  thought 
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that  I  might  help  him,  and  asked  me  to  be  of  assistance  to  him. 
He  said,  "  You  can  help  me  in  more  than  one  way,  and  I  need 
the  help  of  my  friends." 

Q.  Did  he  say  at  that  time  that  he  was  a  candidate  for  (Gover- 
nor, or  a  candidate  for  the  nomination  for  Governor  ?  A.  I  think 
he  said  he  was  a  candidate  for  Oovemor. 

Q.  But  this  was  before  the  nomination  ?    A.  Yes,  sir. 

Q.  Now,  after  Mr.  Sulzer's  nomination,  did  you  have  any  com- 
munication with  him  ?    A.  Yes,  sir. 

Q.  And  what  was  the  first  communication  after  his  nomination 
that  you  had  with  him ;  was  it  by  letter  or  telegram  ?  A.  It  was  an 
invitation  again  to  visit  him. 

Q.  I  see.    And  did  you  visit  him  again  ?    A.  I  did. 

Q.  And  where  ?    A.  At  his  office. 

Q.  His  office  was  where?    A.  I  think  it  is  115  Broadway. 

Q.  New  York  City  ?    A.  Yes,  sir. 

Q.  Do  you  recall  whether  on  this  second  occasion  you  went 
there  alone  or  in  company  with  anybody?  A.  Mr.  Dersch  was 
with  me. 

Q.  State  what  transpired  between  you  and  Governor  Sulzer  at 
that  time  ?  A.  The  conversation  was  of  the  general  topic  of  the 
political  situation  pending,  and  the  same  request  to  intercede 
wherever  I  could  among  my  friends,  and  to  help  him  all  that  I 
could,  saying  that  he  needed  and  required  the  help  of  his  friends. 

Q.  And  what  did  you  say  ?    A.  I  promised  him  I  would. 

Q.  Would  do  what  ?  A.  I  told  him  I  would  do  all  that  I  could 
to  help  him. 

Q.  Did  you  say  to  him  what  you  were  going  to  do  in  a  general 
way?  A.  In  a  general  way,  I  told  him  that  I  would  intercede 
with  my  friends  for  him.  The  exact  conversation  is  impossible 
for  me  to  remember,  for  this  reason :  at  the  time  it  was  casual  and 
the  subject  was  political,  and  on  the  question  of  assisting  him 
and  having  my  friends  to  assist  him.  The  fact  is  I  think  I  am 
going  too  fast  I  think  the  conversation  was  before  the  nomina- 
tion, the  second  time. 

Q.  You  mean  the  second  conversation  was  likewise  before  the 
nomination  ?    A.  Yes,  sir. 

Q.  In  that  conversation  was  there  anything  said  ?    A.  Yes,  sir. 
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Q.  In  that  conversation  was  there  anything  said  by  Mr.  Sulzer 
as  to  how  you  and  your  friends  could  help  him?  A.  He  said, 
'^  You  can  help  me  more  than  one  way,  and  you  know  what  you  can 
do."  I  told  him  I  thought  I  understood  the  situation  and  would 
do  what  I  could. 

Q.  l^owy  subsequent  to  the  nomination,  did  you  see  friends  of 
yours?    A.  I  did. 

Q.  Among  others,  whom  did  you  approach?  A.  Mr.  Sulzer 
requested  me  to  go  to  14th  street  and  intercede  for  him  there.  I 
promised  him  I  would,  and  I  did.  I  went  to  14th  street  and  saw 
the  parties  in  power,  talked  the  matter  over  there,  and  recom- 
mended Mr.  Sulzer's  nomination,  and  promised  if  they  gave  him 
their  support,  I  would  do  all  I  could  for  him  and  all  that  my 
friends  could  do;  and  then  subsequently  reported  back  to  Mr. 
Sulzer  what  I  had  done,  and  he  thanked  me. 

Q.  Before  you  went  to  14th  street,  as  you  described,  did  Mr. 
Suker  expressly  request  you  to  go  to  14th  street?    A.  He  did. 

Mr.  Herrick. —  We  do  not  want  to  raise  technical  objections, 
but  how  is  all  this  material,  that  took  place  before  the  nomination  ? 

The  President. —  I  do  not  see,  counselor,  that  it  is  worth  while. 

Are  you  coming  to  a  pecuniary  contribution? 

I 
Mr.  Kresel. —  I  am. 

The  President — Don't  you  think  you  can  get  to  that  trans- 
action ? 

Mr.  Kresel. —  I  am  coming  right  to  it. 

The  President. —  Come  right  to  it,  please. 

Q.  After  the  nomination.  Senator,  did  you  see  some  of  your 
friends?    A.  I  did. 

Q.  And  whom  did  you  go  to  see? 

Mr.  Herrick. —  How  is  that  material  ? 

The  President. —  I  do  not  see  that  it  is. 

Mr.  Kresel. —  Those  are  the  people  from  whom  he  got  the 
contributions. 
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The  President — Gtet  down  to  what  took  place  between  him 
and  the  respondent.  Is  it  not  a  question  of  what  took  place  be- 
tween him  and  the  respondent) 

Mr.  Kresel. —  Yes,  but  what  I  propose  to  prove  is  he  went 
around  among  his  friends  and  collected  moneys  and  then  turned 
them  over  to  Mr.  Sulzer. 

The  President. —  Get  right  down  to  it. 

Mr.  Kresel. —  I  will  put  it  this  way  — 

By  the  President: 

Q.  You  went  around  to  your  friends  and  collected  moBe^  go 
help  ?    A.  I  did. 

Q.  And  then  did  you  go  to  the  respondent  heret    A.  Y«m.  sir. 

Mr.  Kresel. —  If  your  Honor  will  permit  me  to  go  ou  from 
that  point 

The  President — Yea. 

By  Mr.  Kresel : 

Q.  Did  you  get  a  check  from  Mr.  Peter  Doclger  ?    A.  I  did. 

Q.  I  show  you  Exhibit  34,  and  ask  you  whether  that  is  a  check 
you  got?    A.  Yes,  sir. 

Q.  Now,  who  is  Peter  Doelger?  A.  Mr.  Peter  Doelger  is  a 
brewer  in  the  city  of  New  York,  an  old  friend  of  mine. 

Q.  And  that  is  the  man  that  you  spoke  of  as  having  gotten  this 
check  from?     A.  Yes,  sir. 

Q.  Did  you  get  a  check  from  William  J.  Elias  ?    A.  No. 

Q.  William  J.  EliaB?    A.  Yes,  sir,  I  did. 

Mr.  Kresel. —  What  is  the  number  of  that? 

Mr.  Todd.—  Exhibit  M-80. 

The  Witness. —  $100,  yes,  sir. 

Q.  You  got  that  check  from  Mr.  Elias?  A.  Wait  a  moment 
I  think  that  check  was  sent  direct  I  requested  Mr.  Elias  for  a 
contribution,  and  if  my  memory  is  correct,  I  think  he  sent  that 
direct 
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Q.  You  think  that  went  direct  to  Mr.  Sulzert     A.  Yes^  sir. 
Q.  At  any  rate — 

Mr.  Hinman. —  Just  a  moment,  if  jour  Honor  please.  I  ob- 
ject to  the  form  of  the  question,  if  it  went  direet  to  Mr.  Sulzer, 
the  form  of  it. 

The  President — He  cannot  testify  it  is  true  if  he  does  not 
know  of  his  own  knowledge,  but  the  check  has  been  indorsed  or 
the  proof  is  it  was  indorsed. 

Mr.  Hinman. —  We  do  not  object  to  the  answer  the  witness 
gave.     We  object  to  the  form  of  the  question. 

Q.  Who  is  William  J.  Elias  ?  A.  He  is  president  of  the  Henry 
Elias  Brewing  Company. 

Q.  Did  you  also  get  a  check  from  George  C.  Hawley  t  A.  I 
did. 

Q.  I  show  you  this  check  and  ask  you  whether  that  is  the  check 
you  got  from  Mr.  Hawley  ?    A.  Yes,  sir. 

Q.  Now,  who  is  Mr.  Hawley?  A.  Mr.  Hawley  is  the  owner 
of  the  Dobler  Brewing  Company  of  Albany,  New  York. 

Mr.  Kresel. —  I  offer  that  check  in  evidenca 

The  President — Is  that  indorsed? 

Mr.  KreseL — No,  that  is  not  indorsed.  It  wiU  appear  that 
was  cashed. 

The  President —  Is  it  to  the  order  of  cash  ? 

Mr.  EreseL —  No,  it  is  made  to  William  Suker. 

Mr.  Hinman. —  No  objection. 


Mr.  Kresel. —  There  is  no  objection  to  it    It  is  drawn  to  Wil- 
liam Sulzer.    May  I  first  have  it  marked  ? 

The  President — Yes. 

(Check  offered  in  evidence  was  received  in  evidence  and  marked 
Exhibit  M-40  of  this  date.) 

19 
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Mr.  Kresel. —  This  check  is  now  marked  Exhibit  M-40  and  reads 
as  fallows:  The  name  of  George  C.  Hawley  is  printed  on  it. 
(Reading.) 

''Albany,  New  York,  October  18,  1919 

"  NATIONAL  COMMERCIAL  BANK 

"  Pay  to  the  order  of  William  Sulzier  Two  hundred  and 
fifty  dollars. 

"  Signed  George  C.  Hawley. 

"  Endorsed  William  Sulzer.    John  Holt" 

Then  the  stamps  of  the  various  banks  through  which  it  went 

Q.  NoWy  Mr.  Stadler,  who  was  John  Holt  whose  indorsement  ap- 
pears on  this  check  ?    A.  I  don't  remember. 

Q.  Didn't  you  have  an  employee  in  your  company  named  John 
Holt?    A.  We  did. 

Q.  That  is  right  ?    A.  We  did,  John  Holt    Yes,  he  is  dead. 

Q.  Yes,  he  died  recently  f    A.  The  poor  fellow,  he  is  dead. 

Q.  Do  you  recall  what  you  did  with  this  check  of  Hawley 
when  you  got  it  ?  Just  look  at  it  A.  Yes,  I  sent  it  to  the  bank 
to  be  cashed. 

Q.  You  had  it  cashed?    A.  Yes,  sir. 

Q.  And  you  obtained  cash  on  it  ?    A.  Yes,  sir. 

Mr.  Kresel. —  All  right  Now,  let  me  have  that 
Mr.  Herrick. —  Just  let  me  see  that  one  moment 
Mr.  Kresel. —  All  right.     (Handing  check  to  Mr.  Herrick.) 

Q.  Now,  did  you  also  get  a  check  from  August  Luchow  ?  A. 
I  did. 

Q.  Who  is  August  Luchow  ?  A.  He  keeps  a  hotel  and  restau- 
rant on  14th  street.  New  York  City. 

Q.  And  he  is  also  a  representative  in  the  city  of  New  York  of 
some  foreign  brewers,  is  he  not  ?    A.  Yes,  sir. 

Q.  Now  I  show  you  this  check  and  ask  you  whether  that  is  the 
one  you  obtained  from  Mr.  Luchow?    A.  Yes,  sir. 

Mr.  Kresel. —  I  oflFer  that  check  in  evidence. 

Mr.  HinmaxL — Just  let  me  look  at  it  before  it  is  marked. 
Until  it  is  shown,  as  I  assume  it  will  be,  that  the  check  went 
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throu^  Governor  Sulzer's  hands  or  bank  account^  I  wish  to  object 
to  it.    I  assume  it  can  be  shown. 

The  President — First  show  the  subsequent  fate  of  the  check 
and  then  you  may  renew  your  offer. 

Q.  After  you  got  this  check  from  Mr.  Luchow^  state  what  you 
did  with  it  ?    A.  I  had  it  cashed. 
Q.  You  had  it  cashed  ?    A.  Yes. 

Mr.  KreseL —  Now,  may  I  offer  it  again  ? 

The  President. —  Are  you  going  to  connect  that,  showing  that 
money  went  through  the  respondent? 

Mr.  KreseL —  I  will  show  it  went  through  the  hands  of  Wil- 
liam Sulzer. 

The  President. —  Then  I  will  allow  it  and  it  will  be  stricken 
out  if  you  do  not  connect  it. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-41  of  this  date.) 

Mr.  Kresel. —  The  Luchow  check  reads  as  follows  (reading) : 

"TRUST  COMPANY  OF  AMERICA, 

"  37-48  Wall  Street,  New  York. 

"  October  28, 1918 

"  Pay  to  the  order  of  Charles  A.  Stadler  Two  hundred  dollars. 

(Signed)         August  Luchow 
(Endorsed)     Chablss  A.  Stadleb  " 

Underneath  that  the  endorsement  of  Charles  Dersch,  and  then 
the  stamp  of  the  Security  Bank  of  New  York  and  the  Fourth  Na- 
tional Bank  of  New  York. 

Q.  Now,  did  you  also  get  a  check  from  William  and  Peter 
Hoffman?    A.  Philip  Hoffman.    William  Hoffman? 

Q.  This  check  is  signed  William  and  Peter  Hoffman?  A.  I 
think  it  is  Philip. 

Q.  It  may  be  Philip.  I  may  not  be  reading  it  right.  Now, 
look  at  the  check  and  see  if  that  is  the  one?  A.  Yes,  it  is  Philip. 
Yes,  sir. 
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Q.  Who  are  William  and  Philip  Hoffman?    A.  William  Hoff- 
man is  the  president  of  the  Jacob  Hoffman  Brewery  of  New  York. 
Q.  And  he  was  at  that  time  f    A.  Yes,  sir, 

Mr.  Kresel. —  I  offer  that  check  in  evidence. 

Mr.  Hininan. —  Let  me  look  at  it.  We  call  the  attention  of 
the  Oourt  to  the  fact  that  it  has  not  been  shown  that  the  endorse- 
ments show  that  it  ever  passed  through  the  hands  of  William 
Sulzer,  and  the  endorsements  show  the  contrary. 

Q.  What  became  of  the  check,  Mr.  Stadler,  after  yon  received 
it  ?  Show  it  to  Mr.  Stadler,  please.  A.  Why,  I  requested  Mr. — 
I  endorsed  it  and  requested  Mr.  Dersch  to  have  it  cashed. 

Q.  It  was  cash  ?    A.  Yes. 

Mr.  Kresel. —  Now,  I  make  the  same  statement,  that  I  shall 
show  that  the  cash  went  to  Mr.  Sulzer. 

The  President —  It  will  be  admitted. 

(The  check  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-42.) 

Mr.  Kresel. —  This  check  reads  as  follows: 

«  No.  228.  New  York,  Oct.  1»,  19118 

"  HUDSON  TRUST  COMPANY, 

''Pay  to  the  order  of  Charles  A.  Stadler, 
''  Two  hundred  and  fifty  dollars. 

"  (Signed)     William  ajstd  Philip  Hoffman." 

Endorsed  ^'  Charles  A.  Stadler,  Charles  Dersch ;"  then  the 
stamp  of  the  Security  Bank  of  New  York. 

Q.  Now,  Mr.  Stadler,  will  you  state  how  it  happened  that  the 
Hoffman  and  Hawley  and  Luchow  checks  were  cashed! 

Mr.  Hinman. —  That  is  objected  to  as  immateriaL 

The  President — How  is  it  material  unless  it  was  by  some 
direction  — 

Mr.  Kresel. —  (Interrupting.)  That  is  exactly  what  I  aiA 
going  to  show. 
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The  President —  Suppoee  jou  ask  him  if  he  htd  any  oonver- 
aation  ahout  it 

Q.  Did  7011,  before  delivering  any  of  the  money  derived  from 
the  LuchoW;  Hawley  and  Hoffman  checks  to  Mr.  Snlzer^  did  you 
have  any  conversation  with  him  about  cashing  it  ? ' 

Mr.  Hinman. —  That  is  objected  to  upon  the  ground  that  it 
assumes  facts  not  proved.  There  is  no  evidence  here,  as  I  undeir- 
stand  it,  that  Mr.  Stadler  told  this  to  Mr.  Sulzer. 

By  the  President: 

Q.  Did  you  have  any  conversation  with  the  respondent  about 
cashing  these  checks  or  for  any  checks  ?    A.  Not  at  that  time. 

By  Mr.  Kresel: 

Q.  When  did  you  have  a  conversation  with  him  about  cashing 
checks  ?    A.  When  the  cash  money  was  handed  over. 

Q.  Welly  tell  now  whether  you  handed  it  in  cash  to  Mr. 
Sulzer?  A.  I  handed  the  cash  to  Mr.  Dersch,  and  Mr.  Dersch 
invited  me,  and  I  went  with  him,  to  Mr.  Sulzer's  house,  and  it 
was  handed  over  to  Mr.  Sulzer. 

Q.  You  and  Dersch  went  to  Mr.  Sulzer'e  house  where?  A. 
On  Second  avenue  and  Fifteenth  street 

Q.  And  you  say  that  there  Mr.  Dersch  handed  to  Mr.  Sulzer 
how  much  money?  A.  If  my  memory  is  correct^  Mr.  Dersch 
went  there  twice;  the  fact  is,  just  as  soon  as  I  received  any 
money,  I  handed  it  to  Mr.  Dersch  to  take  it  down  to  Mr.  Sulzer, 
and  then  subsequently  when  I  got  these  checks  they  were  cashed, 
and  I  think  it  was  on  a  Sunday  morning  we  went  down  and  saw 
Mr.  Sulzer,  and  there  handed  him  the  money. 

Q.  How  much?  A.  The  second  time  I  don't  know;  in  the 
neighborhood  of  $800,  $900. 

Q.  $800  or  $900  ?    A.  I  don't  remember  exactly. 

Q.  Well,  now,  the  check  of  Hoffman  is  for  $250  ?    A.  Yes. 

Q.  The  Hawley  check  is  for  $250,  and  the  Luchow  check  is  for 
$200,  and  you  have  testified  that  all  three  of  Uieee  checks  were 
cashed?    A.  Yes,  sir. 

Q.  Now,  was  the  amount  —  the  total  amount  of  those  three 
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checks  handed  to  Mr.  Snlzer  on  that  Sunday  morning  visit? 
A,  Yes,  sir. 

Q.  Personally  to  Mr.  Sulzer  ?    A.  Yes,  sir. 

Q.  'NoWj  state  what  conversation  there  was  between  Mr.  Sulzer 
on  the  one  hand  and  yourself  and  Mr.  Dersch  on  the  other? 
A.  Mr.  Sulzer  appreciated  the  efforts  I  had  made  in  his  behalf, 
and  thanked  me  for  it.  I  also  informed  him  at  the  time  that  I 
had  made  a  trip  through  the  State  for  him,  and  he  thanked  me 
for  that,  and  said  that  everything  else  that  I  might  do  or  could  do 
for  him  I  should  not  leave  undone. 

Q.  Did  you  at  thai  time  —  was  there  any  conversation  between 
you  at  that  time  as  to  where  the  money  came  from  that  you  were 
handing  him  at  that  timet  A.  I  informed  Mr.  Sulzer  of  every 
one  that  I  received  any  money  from,  and  requested  him  kindly 
to  acknowledge  it 

Q.  Acknowledge  it  to  whom  ?  A.  To  the  parties  that  had  given 
it  to  me. 

Q.  In  other  words,  you  told  Mr.  Sulzer  at  that  time  the  name 
of  the  person  that  had  made  a  contribution  and  the  amount  of  itt 

Mr.  MarshalL —  I  object  to  that  as  repetition  and  leading. 
There  is  no  necessity  of  leading  the  witness  where  it  is  contrary 
to  the  rules  of  the  Supreme  Court. 

Mr.  Kresel. —  It  was  not  made  plain  when  he  gave  the  names. 
The  President. —  You  may  ask  it 

Q.  Is  that  correct  ?    A.  That  is  correct 

Q.  And  in  addition  to  that,  you  asked  him  to  make  acknowledg- 
ment direct  to  the  contributors  ?    A.  I  did. 

Q.  Well,  now,  was  there  anything  said  upon  that  occasion  by 
Mr.  Sulzer  to  you  with  regard  to  cash  or  checks  ?    A.  I  think  not 

Q.  When  was  it,  on  what  occasion  f 

The  President — Was  there  any  occasion,  witness,  on  which 
he  spoke  to  you  about  the  subject  of  cash  instead  of  checks,  or  any- 
thing of  a  similar  kind  or  n-ature? 

The  Witness. —  I  would  have  to  say  something  in  addition  to 
that    The  fact  of  cashing  those  checks  came  about  at  the  request 
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made  to  me  by  Mr.  Dersch.    Mr.  Dersch^  who  is  here,  informed 
me  — 

Mr.  Hinman  (Interrupting). —  That  is  objected  to. 

'  Mr.  Kresel. —  DonH  tell  ns  that 

The  President —  Objection  sustained. 

Q.  I  nnderstood  from  a  previous  answer  you  had  made  that  at 
some  time  or  other  there  was  some  talk  between  yourself  and  Mr. 
Sulzer  with  regard  to  cashing  some  of  these  checks.  Now,  I  am 
trying  to  get  from  you  that  talk.    A.  Mr.  Dersch  remarked  — 

Mr.  Marshall  (interrupting). —  I  object  to  Mr.  Dersch's  re- 
mark. 

The  President — I  think  the  witness  means  to  tell  you  what 
occurred. 

By  the  President : 

Q.  Mr.  Witness,  did  you  have  any  personal  talk  with  the  re- 
spondent Sulzer  on  the  subject  of  getting  cash  instead  of  checks  ? 
A.  Yes,  sir.  * 

Q.  Well,  then,  will  you  not  tell  what  he  said  to  you  personally, 
that  you  heard  t  A.  He  answered  the  question — he  answered  Mr. 
Dersch,  who  remarked  to  him  at  the  time  that  these  checks  were 
cashed,  and  Mr.  Dersch  said,  in  the  presence  of  Mr.  Sulzer,  that 
Mr.  Sulzer  had  requested  it,  and  I  said  it  didn't  make  any 
difference  to  me. 

By  Mr.  Kresel: 

Q.  Mr.  Sulzer  had  requested  what!  A.  That  he  preferred  to 
have  cash  to  checks. 

Q.  Kow,  in  addition  to  these  five  checks  that  you  obtained,  did 
you  personally  give  any  money  of  your  own  to  Mr.  Sulzer?  A. 
Counselor,  I  am  in  doubt  about  it 

Q.  You  are  in  doubt  about  that?  A.  Yes,  sir;  I  contributed 
money  that  I  know  never  went  through  Mr.  Sulzer's  hands. 

Q.  No,  I  mean  directly  to  Mr.  Sulzer  ?  A.  I  will  not  swear  that 
I  did. 
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Q.  Very  welL  Now,  then,  will  you  tell  the  Court  what  you 
did  with  the  Doelger  cheek  when  you  got  that  money  t  A-  Why, 
that  was  given  to  Mr.  Bersch,  and  Mr.  Dersch  handed  it  over  to 
Mr.  SuLser. 

By  Mr.  Herrick: 

Q.  In  your  presence !    A.  Yes,  sir. 

By  Mr.  Ejresel: 

Q.  And  the  Elias  check,  your  impression  is  that  that  is  direct  — 
A.   (Interrupting).     That  is  my  impression. 

Q.  (Continuing).  To  Mr.  Sulzer?    A.  Yes. 

Q.  Now,  let  me  ask  you,  Mr.  Stadler,  to  try — take  your  mind 
back  to  the  visits  that  you  made  to  Mr.  Suker's  office  and  Mr. 
Sulzer's  house  —  and  tell  us  what  the  total  amount  of  cash  was 
that  you  handed  over  to  him,  or  that  Mr.  Dersch  handed  over  to 
him  in  your  presence?  A.  I  think  the  total  amounts  to  about 
$1,400,  yet  I  may  be  in  error;  it  might  be  perhaps  only 
$1,300 ;  I  don't  think  it  is  over  $1,400. 

Q.  And  did  you  tell  Mr.  Sulzer  at  the  time  when  you  handed 
over  these  moneys  where  you  got  them  from  ?    A.  I  did. 

Q.  And  did  you  tell  him  what  they  were  given  for  t  A.  I  told 
him  they  were  contributions  that  I  had  requested  from  my 
friends  towards  his  campaign,  and  I  got  it,  and  here  it  is.  I  am 
sorry  I  was  ever  brought  here. 

Q.  Now,  Senator,  during  the  course  of  the  campaign  did  you 
write  any  letters  to  Mr.  Sulzer!  A.  I  think  I  wrote  him  one 
letter. 

Q.  One  letter  t    A.  Yes,  sir. 

Q.  Do  you  remember  the  date?    A.  I  do  not 

Q.  Will  you  look  at  this  paper  which  I  show  you  and  see 
whether  that  refreshes  your  recollection  as  to  the  date  of  the 
letter  that  you  wrote?    A.  I  really  caimot 

Q.  Was  it  about  the  date  of  that  letter  ?    A.  I  could  not  tell. 

Q.  You  notice  that  the  letter  that  I  handed  you  purports  to  be 
a  response  to  a  letter  of  yours  ?    A.  Yes,  sir. 

Q.  Is  that  the  letter  that  you  are  speaking  of  as  having  written 
to  Mr.  Sulzer  ?  A.  No,  I  think  I  must  have  written  another  one 
a  little  later  on. 
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Mr.  Eresel. —  Very  well.  Now,  will  the  gentlemen  on  the 
other  side  please  produce  the  original  letters  from,  Mr.  Stadler 
to  Mr.  Suker  t 

Mr.  Herrick. —  We  have  not  got  it 

Mr.  Marshall. —  We  know  of  no  sudi  letter. 

Mr.  Kresel. —  I  will  give  a  notice  to  produce^  if  your  Honors 
please. 

Q.  Did  jou  keep  copies  of  letters  that  you  wrote  to  Mr. 
Sulzer?    A.  No,  sir. 

Q.  Will  you  state  to  the  Court  the  substance  of  what  you 
wrote  to  Mr.  Sulzer  in  the  first  letter  ?  A.  Bearding  the  letter 
that  is  just  shown  me,  dated,  I  think,  November  4:th,  I  cannot 
remember  what  my  letter  was.  I  do  not  remember.  The  only 
letter  I  do  remember  writing  to  Mr.  Sulzer  was  subsequently  re- 
garding the  editor  of  a  newspaper  who  had  been  very  active  and 
who  wanted  me  to  intercede  for  him  for  the  purpose  of  getting 
some  of  the  advertising  of  the  State  and  I  endorsed  the  applica- 
tion and  I  sent  that  to  the  Oovemor-elect 

Q.  I  was  not  trying  to  get  that  letter.  I  was  directing  my 
inquiries  to  letters  that  you  wrote  to  Mr.  Sulzer  about  these 
various  contributions?  A.  I  wrote  a  letter — let  me  see — yes, 
I  wrote  a  letter  to  Mr.  Sulzer  I  think,  about  the  acknowledgment. 

Q.  What  about  the  acknowledgment?  A.  Acknowledging  the 
amount  of  money  that  he  received  from  the  various  parties  from 
whom  I  had  received  the  money. 

By  the  President: 

Q.  As  I  understand  your  statement,  you  mean  that  you  wrote 
to  him  that  he  should  acknowledge  to  these  various  parties  their 
contributions?    A.  Tes,  your  Honor. 

By  Mr.  Kresel : 

Q.  Now,  I  show  you  four  letters  and  ask  you  whether  you  re- 
ceived those  four  letters  from  Mr.  Sulzer  ?    A.  Tea. 

Mr.  Kresel. —  I  offer  those  in  evidenca 

Mr.  Herrick. —  Let  us  see  them. 
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Mr.  Hinrnan. —  If  your  Honor  please,  I  did  not  get  the  quea- 
tion  that  was  last  asked  the  witness  and  his  answer ;  did  he  say  he 
leceived  them  ? 

The  President —  He  said  he  received  those  four  letters  from  the 
respondent 

Mr.  HiTiTnan. —  I  object  to  the  form  of  the  question  if  I  may,  or 
rather  to  the  letters  in  so  far  as  the  question  assumes  further  than 
that  he  received  these  letters.  I  do  not  know  about  the  signatures 
to  them  and  I  do  not  assume  the  witness  undertakes  to  say  they  are 
signed  by  William  Sulzer. 

Mr.  KreseL —  Let  me  inquire  of  the  witness. 

Q.  Senator,  did  you  receive  these  letters  through  the  mail  ?  A. 
I  did. 

Mr.  KreseL —  Now,  I  offer  them. 

Mr.  HerricL —  No  objection. 

(Four  letters  offered  in  evidence  received  and  marked  Exhibits 
M-43,  M-44,  M-45  and  M-46,  respectively.) 

Mr.  KreseL —  Taking  the  letters  up  in  the  order  of  their  dates, 
the  first  one.  Exhibit  M-43,  is  on  the  stationery  of  the  Committee 
on  Foreign  Affairs,  House  of  Representatives,  and  reads  as 
follows : 

''  116  Broadway,  New  York,  October  11,  1912 

"  Charles  A.  Stadler,  Esq.,  care  American,  Malimg  Cowr 
party,  Buffalo,  New  York: 

"My  Deab  Me.  Stadlbb. —  Many  thanks  for  your  good 
wishes  and  congratulation.  You  are  a  good  friend  of  mine 
and  I  certainly  appreciate  all  you  say.  You  can  help  very 
much  in  the  campaign. 

"  With  best  wishes  for  your  health  and  success,  believe  me, 

"  Very  sincerely  your  friend, 

"  William  Sulzeb." 
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The  next  letter  is  Exhibit  44  and  is  dated  November  4,  1912, 
likewise  on  the  stationery  of  the  Committee  on  Foreign  Affairs 
and  reads  as  follows: 

"  Hon.  Charles  A.  Stadler,  foot  of  East  6Srd  Street,  New 
York  City: 

"My  Dbab  Senatob. —  Your  letter  was  duly  received. 
Many  thanks  for  all  you  have  done  in  my  behalf.  I  certainly 
appreciate  it    With  best  wishes,  believe  me, 

"  Very  sincerely  your  friend, 

"WlLLL^M    SULZBB." 

Exhibit  46  is  likewise  on  the  stationery  of  the  Committee  of 
Foreign  Affairs  and  reads  as  follows: 


4i 


'116  Broadway,  New  Torh,  Nowmber  7, 1912. 
Hon.  Charles  A.  Stadler,  foot  of  East  6Srd  Street,  New 
York  City: 

*'  My  Deab  Senatob. —  Many  thanks  for  your  kind  tele- 
gram of  congratulations  and  good  wishes.  I  certainly  appre- 
ciate all  you  say  and  all  that  you  did.    Believe  me,  as  ever, 

"  Very  sincerely  your  friend, 

"William  Sulzeb." 

The  last  one.  Exhibit  M-45,  is  on  the  stationery  of  the  House 
of  Eepresentatives,  United  States,  Washington,  D.  C. : 


i 


"  116  Broadway,  New  York,  November  16, 1912 

Hon.  Charles  A.  Stadler,  foot  of  6Srd  Street  and  East 
River,  New  York  City: 

"  My  Deab  Mb.  Stadlebi. —  Many  thanks  for  your  con- 
gratulations and  good  wishes.  I  certainly  appreciate  all  you 
say.    With  best  wishes,  believe  me,  as  ever, 

"  Sincerely  yours, 

"  William  Sulzeb." 
That  is  all. 
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Mr.  Hinman. —  No  questiom. 

Mr.  Marshall —  That  Ib  all.    No  questiona. 

Mr.  HerricL — Have  jou  got  any  more  important  lettaia  of 
that  kind? 

The  Witneaa. —  I  did  not  know  I  had  them. 

(Witness  excused.) 

Mr.  Kresel. —  Mr.  Dersch, 

Chableb  Debsoh,  a  witness  called  in  bdialf  of  the  managers, 
having  been  first  duly  sworn  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  fitanchfield: 

Q.  Where  do  you  reside?  A.  222  East  29th  street^  New  York 
City. 

Q.  Your  occupation  is  what?  A.  Salesman  for  the  American 
Malting  Company. 

Q.  That  is  the  corporation  of  which  the  last  witness  is  the  presi- 
dent?   A.  Yes,  sir. 

Q.  Do  you  know  the  respondent,  OtovemoT  Sulzer  ?    A.  I  da 

Q.  Did  you  see  him  in  the  fall  of  1912  subsequent  to  his  noiki- 
ination  ?   A.  I  did. 

Q.  Where?    A.  At  his  office,  115  Broadway. 

Q.  Did  you  go  there  to  congratulate  him  ?  A.  No,  sir,  he  was 
not  then  nominated  as  yet 

Q.  I  asked  you  if  you  saw  him  after  his  nomination?  A.  I 
thought  you  asked  prior. 

Q.  No,  I  used  the  word  subsequent    A.  I  did. 

Q.  I  will  not  go  before  his  nomination.  I  care  nothing  about 
that    After  his  nomination  did  you  see  him  ?    A.  I  did. 

Q.  At  his  office  ?  A.  I  saw  him  at  his  house  on  2d  avenue  and 
11th  street 

Q.  Was  that  in  October  ?  A.  Why  no,  that  was  after  he  was 
elected.     You  asked  after  his  election. 

The  President —  No,  after  he  was  nominated. 
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The  Witnees. — ^Af ter  lie  was  nominated  t  Yes,  I  saw  him  then 
and  afterward. 

Q.  About  the  16th  of  October  t    A.  Around  about  that  time. 

The  President. —  Before  the  election,  during  the  period  called 
the  election  campaign? 

The  Witness. —  Exactly,  your  Honor.    During  that  time. 

Q.  On  the  15th  or  about  that,  of  October  ?    A.  Yes,  sir. 

Q.  You  saw  him  at  his  house?    A.  Saw  him  at  his  house. 

Q.  Did  you  have  anything  with  you  at  the  time  in  the  way  of 
checks  ?    A.  I  had  some  money  with  me  at  the  time. 

Q,  This  is  the  first  occasion  you  saw  him  after  his  nomination  ? 
A.  At  that  time. 

Q.  Did  you  not  have  with  you  two  checks  at  that  time  ?    A.  I 
believe  I  delivered  the  two  checks  at  his  office  115  Broadway  and 
.  delivered  the  money  at  his  house. 

Q.  We  will  get  over  to  his  office.  What  two  checks  did  you  have 
with  you  when  you  saw  him  at  his  office  ?    A.  I  cannot  remember. 

Q.  You  have  signed  a  statement  here,  haven't  you  ?    A.  I  have. 

Q.  And  you  —  A.  I  didn't  at  the  time  I  signed  the  statement, 
I  think  I  mentioned  I  didn't  know  which  two  checks  were.  I 
thought  one,  to  the  best  of  my  knowledge,  was  the  Doelger  check. 
Which  the  other  one  was,  I  don't  know.  I  wish  you  would  call 
my  attention  to  it. 

Q.  That  is  the  statement  you  signed,  isn't  it?  (Handing 
statement  to  witness.)    A.  Yes. 

Q.  You  took  the  pains  to  initial  the  bottom  of  each  page?  A. 
By  request  I  did  that. 

Q.  Never  mind.    You  initialed  it,  didn't  you  ?    A.  I  did. 

Q.  You  knew  the  contents  of  that  when  you  signed  it?  A. 
I  read  it,  yes,  sir. 

Q.  Start  at  October  15th  and  read  the  next  five  lines. 

Mr.  Marshall. —  Do  you  mean  aloud? 
Mr.  Stanchfield. —  To  himself. 
The  President.—  What  ? 
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Mr.  Marshall. —  I  simply  wanted  to  know  if  the  witness  is 
called  upon  to  read  that  aloud. 

Mr.  Stanchfield. —  No.  I  simply  want  him  to  read  the  next 
five  lines  to  himself  after  October  15th. 

The  President. —  Of  course  he  can  read  it  to  refresh  his  recol- 
lection.   You  cannot  read  it  to  impeach  him. 

Mr.  Stanchfield. —  No,  I  didn't  offer  it  for  any  such  purpose. 

The  President. —  That  is  what  I  understood.  You  simply 
offered  it  to  refresh  his  recollection. 

The  Witness. —  I  knew  one  was  the  Doelger  check  and  the 
other  — 

Q.  I  will  ask  you.  You  have  read  what  I  requested  you  to  read  ? 
A.  Just  those  two  lines,  yes,  sir. 

Q.  On  the  15th  of  October  when  you  saw  Governor  Sulzer  did 
you  have  with  you  two  checks?    A.  Yes,  sir. 

Q.  The  Doelger  check  for  $250  and  the  Elias  check  for  $100  i 
A.  That  is  what  I  thought  I  had  at  the  time  when  I  made  that 
statement.  I  presume  it  was  the  Elias  check.  There  were  two 
checks. 

Q.  One  for  $250  and  one  for  $100  ?    A.  Yes,  sir. 

Q.  Are  those  the  two  checks  in  Exhibits  30  and  34  that  you 
had?  A.  They  were  in  an  envelope  and  I  handed  them  to  the 
Governor,  not  seeing  the  checks. 

Q.  You  did  not  see  the  checks  ?  A.  No,  sir.  They  were  handed 
to  me  in  an  envelope.  I  was  merely  acting  in  the  capacity  of 
messenger. 

Q.  Did  you  see  them  before  you  went  to  see  the  Gbvernor  t  A. 
I  didn't. 

Q.  Did  you  tell  Mr.  Sulzer  at  that  time  what  you  had  been  in- 
structed to  say  to  him  with  reference  to  those  checks  ?  A.  I  just 
merely  told  him  the  senator  gave  me  those  two  checks  to  bring  down 
to  him.    He  thought  they  were  very  nice. 

Q.  Is  that  all  you  said  to  him  ?  A.  That  is  all  that  time  at  his 
house. 

Q.  Just  take  your  paper  again  and  read  three  or  four  lines  more. 
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Mr.  Herrick. —  May  I  ask  a  few  preliminary  questiona  at  this 
stage? 

Mr.  Stanchfield —  I  object  to  that    Let  us  go  on. 

The  Witness. —  That  is  all  I  say  there;  there  were  two  checks, 
to  the  best  of  my  recollection ;  that  is  all  I  spoke  of. 

Mr.  Herrick. —  I  want  to  know  about  this  before  he  is  ex- 
amined to  refresh  his  recollection. 

The  President — I  suppose  the  witness  can  refresh  his  recol- 
lection by  anything? 

Mr.  Stanchfield. —  Yes. 

Mr.  Herrick. —  I  understand  that  to  be  true,  but  it  depends 
upon  what  it  is  from. 

Mr.  Stanchfield. —  I  think  a  judge  of  the  Court  of  Appeals  once 
remarked  a  witness  might  refresh  his  recollection  by  looking  at  a 
bam  door. 

The  President —  Only  certain  papers  are  competent  to  be  put 
in  evideoQ^e,  but  he  may  refresh  his  recollection  from  any.  It  is 
only  for  that  purposa 

Mr.  Herrick. —  It  may  be  of  some  consequence  to  us  to  know 
what  he  is  refreshing  his  recollection  from. 

The  President —  He  can  find  that  out  after  cross-examination. 

Q.  Did  you  read  through  the  statement  I  showed  you?  A. 
Yes.  I  just  say  I  offered  the  Governor  two  checks  at  his  oflSoe 
which  were  given  to  me  by  Senator  Stadler  to  deliver  to  him* 

Q.  For  what  purpose  ?    A.  Well  — 

Mr.  HerricL —  One  moment     I  object  to  that 

The  Witness. —  I  don't  know. 

Q.  What  did  you  tell  — 

The  President —  What  did  you  tell  Mr.  Sulzer  ? 
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The  Witness. —  I  told  Mr.  Sulzer  there  were  two  diackg  sent 
down  by  Mr.  Stadler  for  me  to  give  to  him,  which  he  thanked  the 
senator  for  through  me. 

Q.  For  what  purpose  did  you  tell  Mr.  Sulzer  you  brought 
those  checks? 

Mr.  HerricL —  We  object  to  that  It  assumes  he  told  him  it 
was  for  some  purpose. 

Mr.  Stanchfield. — Look  at  the  statement  agaiiL 

Mr.  Herrick. —  We  object  to  this  method  of  cross-examination. 

The  President —  I  think  it  is  proper. 

Mr.  Herrick. —  He  can't  refresh  his  recollection  — 

The  President —  He  may  do  so. 

The  Witness. —  Even  if  I  did  use  the  word  "  campaign  "  no 
doubt  it  was  used  for  that  purpose. 

Mr.  Herrick. —  We  ask  that  that  be  stricken  out;  no  doubt  it 
was  used  for  that  purpose. 

Q.  There  is  no  doubt  of  the  purposa  I  ask  you  what  you 
said  to  Mr.  Sulzer  about  those  two  checks?  A.  I  merely  said, 
as  I  said  before,  that  I  handed  these  two  checks  to  Mr.  Sulzer  and 
told  him  Senator  Stadler  asked  me  to  bring  them  to  him.  The^ 
were  enclosed  in  an  envelope.  If  I  did  use  the  word  "  cam- 
paign " — 

Mr.  Herrick. —  We  object  to  that  It  does  not  appear  you  used 
it 

Q.  I  didn't  ask  you  that.  I  ask  you  to  read  what  you  signed 
and  initialed  and  then  tell  me  what  you  said  to  Governor  Sulzer 
those  checks  were  for.  That  is  what  I  want  you  to  tell  me.  A.  I 
merely  stated  this.    I  gave  you  my  answer. 

The  President — Now,  what  did  you  say  they  were  for? 

The  Witness. —  I  said  for  campaign  purposes,  that  they  were 
for  campaign  purposes. 
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Mr.  Stanchfield. —  Very  welL     That  is  what  I  want 

Q.  Kow^  70a  handed  those  checks  to  Gk>yemor  Sulzer,  did  7011 
not!    A.  I  did,  sir. 

Q.  What  did  he  sa7  after  70U  handed  them  to  him  t  A.  He  told 
me  to  thank  the  senator  for  it 

Q.  Well,  go  on,  what  else  ?    A.  That  was  all.    I  left  his  offica 

Q.  Bead  the  bottom  of  that  page  and  the  top  of  the  next  one. 
(Witness  does  as  directed.)    A.  Well — 

Q.  !Now,  tell  me  what  Governor  Sulzer  said  when  70U  handed 
him  those  checks?  A.  He  thanked  me  and  told  me  to  thank  the 
senator  for  it 

Q.  What  else!  A.  I  don't  know  of  an7thin^  else.  I  left  the 
office  after  that 

Mr.  Herrick. —  Now,  Mr.  President,  ma7  I  be  permitted  to  ask 
a  few  questions  about  this  time  f  It  eeems  to  me  this  is  a  most 
extraordinar7  wa7  of  examining  the  witness. 

Mr.  Stanchfield. —  If  7our  Honor  please — 

The  President —  I  think  it  comes  within  the  rule. 

Mr.  Stanchfield. —  If  70ur  Honor  please,  if  Judge  Herrick 
persists  in  wanting  an  explanation  of  wh7  I  am  pursuing  this 
method  I  am  perfectl7  willing  to  give  it  to  him.  I  am  endeavor- 
ing not  to. 

Mr.  Herrick. — Ver7  caref UII7. 

Mr.  Stanchfield. —  I  will  tell  it  if  70U  keep  at  it 

Q.  I  want  70U  to  read  those  four  lines.  A.  Oh,  7es,  but  this 
was  after  — 

Q.  Never  mind  whether  it  was  after  or  before.  A.  I  know, 
but  7011  — 

Q.  What  else  did  Qovemor  Sulzer  sa7  to  70U  t    A.  To  whom  ? 

Q.  To  70U,  with  reference  to  future  collections;  what  did  he 
Ba7  to  70U  i  A.  Oh,  well  —  70U  asked  me  about  the  checks  and 
I  told  70U  about  them.  When  70U  get  down  to  that>  I  will  tell 
70U  about  that 

Q.  What  did  he  sa7  about  future  collections?     A.  He  asked 
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me  if  I  got  any  more  checks  to  be  kind  enough  to  have  them 
cashed. 

Q.  Precisely.    A.  But  you  didn't  ask  me  that  question,  sir. 

Q.  Did  you  subsequently  see  Senator  Stadler  after  you  left 
Mr.  Sulzer's  office?    A.  I  did,  sir. 

Q.  Did  you  deliver  Governor  Sulzer's  message  to  him,  with 
reference  to  getting  cash  in  the  future  ?    A.  I  did,  sir. 

Q.  Now,  later,  about  the  29th  of  October,  did  you  get  another 
envelope  from  Senator  Stadler  ?  A.  I  did,  sir ;  the  date  I  cannot 
remember,  but  thereabouts. 

Q.  The  latter  part  of  October  ?    A.  The  latter  part  of  October. 

Q.  What  did  that  envelope  contain  ?    A.  Some  money. 

Q.  How  much  ?    A.  To  the  best  of  my  knowledge  about  $700, 

Q.  Was  it  in  cash  ?    A.  In  bills ;  yes,  sir. 

Q.  What  did  you  do  with  that  envelope,  with  the  $700  in  bills 
in  it  ?    A.  Brought  it  to  the  Grovemor's  house. 

Q.  Where  ?    A.  On  Second  avenue  and  Eleventh  street 

Q.  Did  you  see  the  Governor  there?  A.  I  cannot  remember 
whether  the  Governor  was  there,  but  his  wife  was  there  and  she 
took  it  and  put  it  in  the  desk. 

Q.  Do  you  recollect  with  any  certainty  whether  the  Governor 
was  there?  A.  I  cannot  recall,  and  I  think  my  statement  says 
that  too. 

Q.  What  day  of  the  week  was  that?  A.  That  is  something  I 
cannot  remember.  We  were  there  on  Sunday  morning,  but  on 
that  occasion  I  don't  remember  that  I  brought  any  money. 

Q.  Just  look  at  that  statement  where  I  am  pointing,  '^I  de- 
livered." Do  you  now  want  to  cling  to  your  statement  that  you 
delivered  the  cash  to  Mrs.  Sulzer?  A.  I  said  Mrs.  Sulzer.  I 
don't  remember  whether  Mr.  Sulzer  was  there  and  I  so  said  at 
the  time. 

Q.  I  ask  you  to  read  that  statement  to  refresh  your  recollection 
and  then  tell  this  Court  to  whom  you  delivered  that  cash.  A.  I 
said  at  the  office  at  the  time  — 

Q.  No,  no  — 

The  President —  No,  that  is  not  the  question. 

Q.  After  reading  that,  to  whom  will  you  now  say  you  delivered 
that  cash? 
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The  President. — That  is  it    That  is  the  question. 

The  Witness. —  I  believe  both  were  there.  Now,  whether  I 
handed  it  to  Mr.  Sulzer  or  to  Mrs.  Sulzer  I  don't  remember,  but 
I  know  they  took  the  cash  I  brought  up  to  the  house;  admitting 
then  it  was  Mr.  Sulzer  — 

Q.  Very  welL     I  don't  want  you  to  admit  anything. 

Mr.  Herrick. —  I  ask  to  have  that  stricken  out. 

The  President. —  One  moment;  ask  your  questions,  counsel. 

Mr.  Stanchfield. —  If  there  was  anything  improper  I  withdraw 
it,  but  I  say  I  did  not  ask  him  to  admit  anything. 

Mr.  Herrick. —  He  consented  to  having  it  stricken  out 

Mr.  Stanchfield. —  Surely,  we  consent  to  striking  it  out 

The  Witness. —  To  the  best  of  my  knowledge  it  was  Mrs.  Sulzer. 

Mr.  Herrick, —  It  was  not  a  play  between  us.  It  was  a  con- 
sent that  something  be  stricken  out 

The  President. —  I  beg  your  pardon.  It  was  my  defective 
hearing  that  caused  me  to  misunderstand. 

Q.  I  call  your  attention  once  more  to  that  page  which  you 
initialed.  Are  you  reading  the  few  lines  that  you  signed  there 
with  reference  to  the  delivery  of  this  cash  ?    A.  Yes. 

Q.  Now,  with  that  in  your  mind  fresh  as  to  just  what  you 
wrote  there,  whom  will  you  now  swear  under  your  oath  you  gave 
that  cash  to  ?    A.  At  the  time  this  was  made  — 

The  President —  That  is  not  the  question.    You  have  read  it 

The  Witness. —  I  cannot  remember  to  whom  I  handed  the 
money  at  the  time,  whether  to  Mr.  Sulzer  or  Mrs.  Sulzer.  I  be- 
lieve they  were  both  there  at  the  house  and  Mrs.  Sulzer  took  the 
money  and  laid  it  in  the  desk. 

Q.  In  that  statement  do  you  make  any  reference  to  Mrs.  Sulzer  ? 

Mr.  Herrick. —  One  moment. 


696  TBIAL    OJ*   WILLIAM    SULSEBB 

The  President — Objection  fustained. 

Q.  Your  statement  now  is,  with  that  before  you,  diat  you  gave 
it  to  either  Mrs.  Sulzer  or  Mr.  Sulzer. 

Mr.  Herrick. —  He  has  just  said  that  Mrs.  Sulzer  took  it  in 
her  hand  and  put  it  in  the  desk. 

Q.  Did  you  say  Mr.  Sulzer  was  there !  A.  I  said  at  the  time 
when  I  made  this  statement  that  I  believe  that  he  was  there  at 
the  time. 

Q.  What  do  you  say  now  ?  A.  I  cannot  recall  it  really,  whether 
he  was  there  or  not,  but  I  believe  he  was  there  at  the  time,  but 
I  know  I  handed  the  money,  and  I  know  the  words  she  said  to 
him,  if  you  will  permit  me  to  use  the  words  she  said  to  him. 

Q.  What  I  am  interested  in  is  what  you  did  with  the  money  ? 
A.  I  handed  it  to  eiUier  of  them  at  Mr.  Sulzer's  house  on  Sunday 
morning.  I  could  not  remember  the  date,  for  it  is  not  there;  I 
cannot  recall  now.  You  have  my  statement  there,  and  this  might 
refresh  it  if  you  show  it  to  me.    If  I  made  that  statement — 

Q.  You  have  read  it,  haven't  you  ?    A  When  t 

Q.  Now.    A.  Just  now.    I  read  that  line  there,  yes. 

Q.  Was  Senator  Stadler  with  you  at  that  time?  A.  To  the 
best  of  my  knowledge,  I  believe  not,  no. 

Q.  Did  you  go  there  on  another  Sunday  with  Senator  Stadler  ? 
A.  We  were  there  together,  one  Sunday  morning. 

Q.  How  much  money  did  you  give  Mr.  Sulzer  upon  the  Sun- 
day morning  that  you  were  there  with  the  senator?  A.  There 
were  only  two  occasions.  On  one  occasion  I  brought  the  checks 
and  that  was  at  his  office,  and  the  other  occasion  was  when  I 
brought  the  $700;  those  were  three  checks  which  I  had  cashed, 
and  I  brought  him  the  money.  I  do  not  know  whether  the  sen- 
ator was  there  with  me  or  not  There  was  no  other  occasion  I 
brought  him  any  money. 

Q.  On  the  Sunday  when  you  were  there  with  the  senator,  did 
the  senator  hand  him  any  money  ?  A.  No,  sir,  not  to  my  knowl- 
edge. 

Q.  Were  you  sitting  here  while  he  was  on  the  stand  ?  A  Over 
here,  yes,  sir. 

Q.  Did  you  hear  him  testify?    A.  Yes. 
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Q.  Did  you  hear  him  say  that  he  did  give  him  money  on  that 
Sunday  morning  ?  A.  He  said  that  I  handed  him  the  money  on 
one  occasion,  the  two  checks  I  brought,  and  the  three  checks  were 
cashed,  that  is  the  best  of  my  knowledge.  Those  are  the  only  two 
instances  I  know  of. 

Q.  On  the  occasion  when  Senator  Stadler  says  that  on  Sunday 
morning  that  you  handed  Mr.  Sulzer  this  money,  is  he  mistaken 
about  it  ? 

Mr.  Hinman. —  Objected  ta 

The  President —  Objection  sustained. 

Q.  You  take  the  position  now,  if  I  understand  you,  that  you 
say  the  one  occasion  that  you  gave  Mr.  Sulzer  this  $700,  if  that 
was  the  correct  amount,  in  cash  t 

Mr.  Hinman. —  Objected  to  upon  the  ground  that  the  witness 
has  already  stated  that  he  could  not  be  there  and  cannot  testify 
that  he  gave  it  to  Mr.  Sulzer,  and  his  recollection  is  he  gave  it  to 
Mrs.  Sulzer. 

The  President — The  witness'  statement,  as  I  understand  it, 
was  that  there  were  only  two  occasions,  one  when  he  gave  him  two 
checks,  which  was  at  his  office,  and  the  other  at  the  house  where 
he  gave  the  money,  he  says,  or  at  least  the  physical  possession  of  it 
was  given  to  Mrs.  Sulzer. 

The  Witness. —  Yes,  sir. 

The  President — He  cannot  swear  positively  whether  Mr. 
Sulzer  was  there  or  not,  but  his  recollection  is  he  was  there. 

By  the  President : 

Q.  Is  that  what  you  said  t    A.  Yes,  sir. 

By  Mr.  Stanchfield : 

Q.  You  were  never  there  with  Senator  Stadler,  according  to 
your  recollection,  on  but  one  Sunday  morning?    A.  Yes,  sir. 

Q.  On  but  one  Sunday  morning  ?,  A.  That  is  all,  to  the  best  of 
my  knowledge,  yes,  sir. 
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Q.  Are  you  perfectly  sure  that  you  were  at  Mr.  Sulzer's  house 
with  Senator  Stadler  on  one  Sunday  morning  ?    A.  Yes,  sir. 
Q.  You  are  sure  of  that  ?    A.  Yes^  sir,  I  am  sure  of  that 

Mr.  Stanchfield.—  That  is  all. 

Cross-examination  by  Mr.  Hinman : 

Q.  Mr.  Dersch,  counsel  in  examining  you,  has  called  your  at- 
tention to  a  statement  for  the  purpose  of  refreshing  your  recol- 
lection. Where  was  that  statement  prepared  ?  A.  At  the  office  of 
Mr.  £resel,  at  the  board  of  managers. 

Q.  Mr.  Kresel,  one  of  the  counsel  here  in  this  case?  A.  Coun- 
sel of  the  board  of  managers. 

Q.  In  what  office  were  you  when  that  statement  was  prepared) 
A.  In  the  private  office  of  Mr.  KreseL 

Q.  Who  was  present  there  in  the  private  c^ce  of  Mr.  Kresel 
when  the  statement  was  prepared?  A«  Mr.  Kresel  and  the 
stenographer. 

Q.  Do  you  know  the  name  of  the  stenographer?  A«  I  do  not, 
sir. 

Q.  Do  you  recall  now  whether  it  was  a  man  or  a  woman  ?  A« 
A  lady. 

Q.  And  by  the  office  of  Mr.  Ejresel  you  mean  his  law  (&ce  in 
Kew  York?  A.  Ko,  at  the  board  of  managers'  office,  in  a  side 
room,  a  separate  room. 

Q.  In  referring  to  the  board  of  managers,  do  you  mean  the 
board  of  managers  of  the  Assembly  of  the  State  of  New  York? 
A.  Of  the  Assembly,  of  which  Mr.  Kresel  is  counsel. 

Q.  When  was  that  statement  prepared?  A.  Oh,  about  two 
weeks  ago,  to  the  best  of  my  knowledge ;  I  can't  recall  the  date. 

Q.  Was  anyone  present  during  any  part  of  the  preparation  of 
the  statement  besides  Mr.  Kresel,  the  stenc^apher  and  yourself? 
A.  No,  sir.  Only  one  interruption  of  Mr.  Levy  running  in  and 
coming  out,  that  was  all,  nothing  said. 

Q.  What  Levy  is  that  ? 

The  President. —  Was  that  Mr.  Aaron  Levy? 


TBIAL    OF   WILLIAM    SULZEB  599 

The  Witness. —  Mr.  Aaron  Levy. 

Q.  A  member  of  the  Assembly  ?  A.  Yes,  sir.  He  asked  where 
he  could  get  something  good  to  eat. 

Q.  Asked  yon?    A.  Asked  Mr.  Kresel. 

Q.  How  long  a  time  was  consumed  in  the  preparation  of  the 
statement?  A.  Oh,  I  should  say  half  hour,  half  hour  or  there- 
abouts; I  didn't  time  it. 

Q.  Was  what  you  said  there  at  that  time,  when  the  statement 
was  being  prepared,  and  what  Mr.  Eresel  said,  all  taken  down 
in  shorthand,  or  don't  you  know  ?    A.  In  shorthand,  yes,  sir. 

Q.  Do  you  know  whether  or  not  everything  that  was  said 
from  the  time  you  went  in  that  office  till  you  left  the  office  was 
incorporated  in  this  statement?  A.  To  the  best  of  my  knowledge 
the  stenographer  took  it  down;  of  course  I  can't  say. 

Q.  Do  you  know  whether  or  not  everything  that  Mr.  Eresel 
said  to  you  on  that  occasion  was  incorporated  in  this  statement? 
A.  I  noticed  the  stenographer  taking  dovni  everything  he  had  said 
and  I  had  answered. 

Q.  What  appears  in  the  stenographer's  notes,  of  course  you 
do  not  know  ?    A.  I  do  not  after  —  what  I  merely  signea. 

The  President—  Is  that  all  ? 

Mr.  Hinman. —  I  think  so. 

Mr.  Stanchfield. —  On  that  cross-examination,  if  the  Presiding 
Judge  please,  I  offer  this  statement  in  evidence. 

The  President. —  Excluded  unless  —  well,  I  beg  your  pardon. 

Mr.  Herrick. —  We  object  to  it 

The  President — ^You  object  to  it  I 

Mr.  HerricL — ^Yes. 

The  President — ^Excluded. 

By  Senator  Thompson: 

Q.  Mr.  Witness,  what  did  you  go  to  Mr.  Sulzer's  house  on  the 
Sunday  morning  for?    I  understood  you  to  say  you  went  there 
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on  Sundaj  morning  ?  A.  To  bring  him  the  monej  which  I  had 
the  care  of  —  the  checks  cashed  at  my  bank  for  him,  when  he 
asked  me  to  kindly  do  so,  and  asked  the  senator. 

Q.  Senator  Stadler?  A.  To  the  best  of  my  knowledge  and 
belief,  yes.  And  if  you  want  me  to,  I  probably  may  add  what 
he  asked  me  at  the  time,  that  he  needed  it  for  traveling  expenses, 
and  the  words  of  Mrs.  Sulzer  I  will  also  stata 

Redirect  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Dersch,  you  were  subpoenaed  before  the  Frawley  com- 
mttee,  were  you  not  ?    A,  Yes,  sir. 

Q.  Now,  when  you  went  down  to  the  office  of  the  board  of 
managers  —  A.  (Interrupting) — ^You  asked  me  about  the  Frawley 
committee  first 

Q.  I  will  withdraw  that  for  the  time  being.  A.  There  was 
nobody  there  except  Mr.  Richards  and  myself. 

Q.  You  went  down  to  the  office  of  the  board  of  managers?  A. 
Yes,  sir. 

Q.  And  you  there  saw  Mr.  Kreselt    A.  I  did,  sir. 

Q.  Did  you  ask  that  you  be  given  a  private  hearing?  A.  I 
didn't,  but  Mr.  Kresel  asked  me. 

Q.  Asked  you  ?    A.  Yes  sir. 

Q.  Well,  put  it  either  way.  And  you  then  made  a  statement, 
did  you  not  ?    A.  I  did,  sir. 

Q.  And  the  paper  that  I  have  asked  you  to  look  at  over  and 
over  again  is  signed  by  you  ?    A.  True. 

Q.  It  is  the  statement  that  you  made  ?    A.  Yes. 

Q.  Each  individual  page  of  it  is  initialed  by  you,  isn't  it  f  A. 
Well,  the  lower  end. 

(Counsel  passes  paper  to  witness). 

Q.  Each  individual  page  of  it  is  initialed  by  you?  A.  It  is, 
only  it  was  the  words  that  were  put  to  me;  probably  they  may 
have  changed  it  a  little ;  the  substance  of  it  is  there. 

Q.  You  do  not  in  any  way  <jiallenge  the  correctness  of  that 
statement,  do  you? 

Mr.  Herrick. —  Wait  a  minute.  That  is  objected  ta  It  is  in- 
competent and  immaterial. 
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l£r.  Sttnchfield. —  I  submit  it  is  entirelj  oompetent  and  ma- 
terial 

The  President —  I  think  the  question  should  be^  so  far  as  he 
knew  at  the  time^  whether  that  was  correctly  taken  down. 

Mr.  Herrick. —  He  can't  state  as  to  whether  it  was  correctly 
taken  down ;  he  didn't  know  what  the  stenographer  took  down. 

The  President —  Probably  I  used  inaccurate  language.  I  mean 
does  that  paper  given  to  the  witness  show — 

Mr.  Hinman. —  If  the  paper  will  be  handed  up  to  the  Court, 
the  Court  will  observe  that  it  is  not  all  questions  and  answers, 
and  the  witness  testified  that  he  was  asked  questions  and  made 
answers. 

The  President — I  suppose  that  was  written  in  narrative  form. 

Mr.  Stanchfield. —  Yes. 

.    Q.  Mr.  Dersch,  there  isn't  anything  in  that  statement  to  which 
I  have  called  your  attention  that  you  did  not  sign  ? 

Mr.  Herrick. —  Wait  a  minute,  that  is  objected  ta 

By  the  President: 

Q.  Witness,  was  that  read  to  you  after  the  stenographer  had 
taken  it  from  his  notes,  and  put  it  in  narrative  form  ?  A.  It  was 
.shown  to  me  after  the  stenographer  had  it  typewritten  and  I  read 
it  over  in  a  hurry  at  the  office  of  Mr.  Kresel,  and  signed  it 

Q.  Was  it  correct,  as  far  as  you  know  ?  A.  To  the  best  of  my 
knowledge,  yes. 

By  Mr.  Stanchfield: 

Q.  You  dropped  a  remark  that  you  forgot  to  say  either  here  or 
in  that  statement,  that  Mr.  Sulzer  said  he  needed  that  money  for 
traveling  expenses?    A.  Yes,  I  forgot  to  mention  that  in  there. 

Q.  Traveling  expenses  in  the  campaign?  A.  Why,  he  said 
about  cashing  the  checks  that  he  could  use  the  cash,  he  could  use 
the  cash  as  he  goes  along  in  traveling  expenses. 

Q.  During  his  campaign?    A.  During  his  campaign,  yes,  sir. 
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Mr.  Stanchfield. — ^Yes.    That  is  alL 

The  Witness, —  If  you  want  to  know  what  she  said,  I  will  tell 
yon. 

Mr.  Stanchfield. — ^When  I  want  to  know  I  will  ask  you. 

By  Senator  Wagner: 

Q.  Was  that  on  the  Sunday  morning  that  you  were  at  his  office  I 
A.  To  the  best  of  my  knowledge,  yes. 

Q.  Then  you  did  talk  to  him  on  that  Sunday  morning?  A.  Oh, 
sure.  Well,  as  I  said,  I  don't  remember  whether  I  handed  him  — 
it  was  asked  whether  I  handed  him  the  money  or  her. 

Q.  You  talked  to  him  about  it  on  that  Sunday  morning,  about 
the  money  ?    A.  About  the  money,  that  is  right. 

Mr.  Stanchfield. —  That  is  all,  Mr.  Dersch,  by  common  consent. 

Mr.  Stanchfield. —  I  call  Mr.  Color. 

BiBD  S.  CoLEB,  a  witness  called  on  behalf  of  the  managers, 
having  been  first  duly  sworn  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Color,  where  do  you  reside  ?    A.  Brooklyn,  New  York. 

Q.  You  will  have  to  speak  pretty  distinctly  so  that  this  entire 
Court  may  hear  you.  You  say  you  live  in  Brooklyn,  New  York  ? 
A.  Yes,  sir. 

Q.  And  your  occupation  now  is,  and  for  the  past  ten  or  fifteen 
years  has  been  what  ?    A.  Banker. 

Q.  With  an  office  in  the  city  of  New  York  ?    A.  Yes,  sir. 

Q.  Are  you  acquainted  with  William  Sulzer,  the  respondent  in 
this  proceeding?    A.  I  am. 

Q.  Have  you  known  quite  some  years  ?    A.  Yes,  a  long  while. 

Q.  Now,  where  were  you,  Mr.  Color,  at  the  time  of  his  nom- 
ination for  Governor  in  the  fall  of  1912  ?  A.  What  time  was  he 
nominated  ? 

Q.  The  2d  day  of  October,  and  the  election  was  on  the  6th  of 
the  succeeding  November. 

Mr.  Hinman. —  The  5th. 
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Mr.  Stanchfield.—  The  5th. 

A.  I  was  either  in  New  York  or  on  my  way  to  New  Mexico. 

Q.  Did  you  learn  of  his  nomination  ?    A.  I  did. 

Q.  Did  you  write  him  a  letter  in  regard  to  it  ?  A.  Around  the 
24th  of  October  I  wrote  him  a  letter  enclofiing  a  check  for  $100 
contribution. 

Q.  From  where  did  you  write  that  letter,  Mr.  Color  ?  A.  The 
city  of  Santa  Fe,  New  Mexico. 

Mr.  Stanchfield. —  Will  you  produce  that  letter  ? 

Mr.  Herrick. —  We  have  not  got  it 

Q.  Did  you  keep  any  copy  of  the  letter  ?    A.  No,  sir. 

Q.  Will  you  tell  us  from  memory,  as  well  as  you  are  able,  its 
contents  ?  A.  As  near  as  I  can  recollect  it,  it  stated  fhat  he  was 
sure  of  being  elected,  and  that  he  did  not  need,  that  there  was 
not  use  for  much  money  during  the  campaign. 

Q.  Is  that  the  substance  of  it?    A.  Yes,  sir. 

Q.  Did  you  receive  any  acknowledgment  from  it  or  of  it !  A.  I 
did. 

Q.  Did  you  preserve  the  answer  ?    A.  No,  I  did  not 

Q.  I  hand  you  a  check  —  A.  I  did  not  receive  any  acknowledg- 
ment of  the  check ;  I  received  a  letter  thanking  me  for  my  kind 
words  of  encouragement. 

Q.  A  great  many  others  got  that  Is  that  the  check  you  en- 
closed to  him  (showing  check)  ?    A.  It  is. 

Q.  Signed  by  you  ?    A.  Yes,  sir. 

Mr.  Stanchfield. —  I  offer  it  in  evidence. 

Mr.  Kresel. —  It  is  in  evidence  already. 

Mr.  Stanchfield. — Very  well.  The  check  is  marked  in  evi- 
dence, Exhibit  37,  in  the  form  of  a  check : 

"  New  York,  October  eJ^th,  1912. 

W.  N.  OOLER  &  COMPANY,  BANKERS 

No.  43  Cedar  Street 

Pay  to  the  order  of  William  Sulzer $100.00 

One  hundred    dollars 

Bird  S.  Coler." 
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Endorsed :  William  Sulzer  and  Louis  A.  Sarecky. 

Mr.  Marshall. —  Is  it  a  rubber  stamp  endorsement  t 

Mr.  Stanchfield. —  I  don't  know  whether  it  is  or  not  You  can 
see  it     That  is  all. 

The  President — Any  cross-examination  f 

Mr.  Hrnman. —  I  want  to  ask  a  question  or  two. 

Cross-examination  by  Mr.  Hinman : 

Q.  Mr.  Color,  had  your  attention  been  called  to  the  contents  of 
the  letter  which  you  wrote  to  Mr.  Sulzer,  on  or  about  October  24, 
1912,  since  the  time  you  wrote  it,  until  recently?     A.  No. 

Q.  I  ask  you  whether  or  not  you  are  giving  or  undertaking  to 
give,  the  language  that  was  used  in  that  letter,  which  you  wrote 
him  on  the  24th  of  October,  or  simply  giving  your  recollection  of 
the  substance  of  it?  A.  Practically  the  language;  it  was  very 
short 

Q.  Did  you  dictate  it  in  Santa  Fe?  A.  I  waa  giving  some 
other  contributions  at  the  time,  and  I  wrote  it  in  the  rooms  of  the 
Democratic  state  committee  of  the  state  of  New  Mexico. 

Q.  Have  you  caused  search  to  be  made  for  the  letter  which  you 
say  you  received  thanking  you  for  your  congratulations?  A.  I 
have. 

Q.  And  have  you  been  able  to  find  it?  A.  No,  I  haven't 
I  did  not  lay  any  particular  stress  on  it  at  the  tima 

Q.  I  will  ask  you,  Mr.  Color,  to  look  at  this  check  and  tell  me 
if  you  can  whether  the  endorsement  '^  William  Sulzer ''  appears 
to  be  affixed  there  with  a  rubber  stamp  ? 

The  President. —  That  appears  for  itself,  doesn't  it  ? 

Mr.  Hinman. —  I  think  so.  It  was  read  off  and  stated  as 
though  it  was  an  endorsement  of  William  Sulzer, 

Judge  Bartlett —  We  all  have  facsimiles  of  it  that  indicate  the 
character  of  the  endorsement  on  it 

Mr.  KreseL —  We  call  Mr.  Fixman« 
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EnxiBL  FixnAN,  a  witnees  called  in  behalf  of  the  xnanagen, 
having  been  first  duly  sworn,  in  accordance  with  the  f <^e* 
going  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Fixman,  are  you  an  attorney  and  counselor  at  law? 
A.  I  am. 

Q.  And  you  are  practicing  your  profession  in  the  cily  of  New 
York?    A.  I  am. 

Q.  Do  you  know  Mr.  A.  H.  Stoiber?    A.    I  do. 

Q.  Where  is  Mr.  Stoiber  t    A.  In  Paris,  France. 

Q.  Has  he  been  living  abroad  for  some  time?    A.    Since  1897. 

Q.  Prior  to  going  abroad  were  you  in  business  with  him  ?  A.  I 
was. 

Q.  And  have  you  charge  of  his  business  in  America  while  he 
is  abroad  ?    A.  I  have. 

Q.  And  you  have  a  power  of  attorney  to  draw  checks  on  his 
account  in  the  city  of  New  York  ?    A.  I  have. 

Q.  Do  you  know  Governor  Sulzer  ?    A.  I  do. 

Q.  You  have  known  him  for  how  many  years?  A.  Over  30 
years. 

Q.  During  the  month  of  October,  1912,  did  you  send  Mr.  Sul- 
£er  a  check?    A.  I  did. 

Q.  Did  you  send  him  a  letter  with  that  check  ?    A.  I  did. 

Q.  Have  you  a  copy  of  the  letter  ?    A.  I  have. 

Q.  May  I  have  that  copy,  please?    A.  You  may. 

Mr.  Eresel. —  Mr.  Marshall,  have  you  the  original  letter. 
Mr.  Marshall. —  I  have  no  letters. 

Mr.  Kresel. —  We  have  given  notice  to  produca  I  offer  in 
evidence  the  copy  of  this  letter. 

(Letter  offered  in  evidence,  admitted  and  marked  Exhibit 
M-47.) 

Mr.  Kresel. —  I  will  read  the  letter  in  a  minuta 

Q.  Enclosing  in  the  letter,  did  you  send  a  check?    A.  I  did. 
Q.  I  show  you  managers'  Exhibit  86.    Is  that  the  check?    A. 
It  is. 
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Mr.  Kresel. —  May  it  please  the  Court,  the  check  reads  as  fol- 
lows: 

"  New  York,  Oct.  19, 1912 

THE  CHEMICAL  NATIONAL  BANK  OF  NEW  YORK 

Pay  to  the  order  of  Hoil  William  Sulzer,  $100.00  One  hundred 
dollars. 

A.  H.  Stoibbb, 
per  EzBKiEL  FizicAKy  Atty." 

Q.  Is  that  correct  ?    A.  That  is  correct 

Mr.  Kresel :  Endorsed :  William  Sulzer,  and  then  L.  A.  Sar- 
ecky,  and  deposited  in  the  Mutual  Alliance  Trust  Company.  The 
letter  reads  as  follows: 

"October  19,  1912 

Hon.  William  Svlzer,  116  Broadway,  New  York  City: 

Deab  Mb.  Sulzeb. —  I  am  in  receipt  of  a  letter  dated  at  Paris 
October  10th,  1912,  from  Mr.  A.  H.  Stoiber,  in  which  he  re- 
quests me  to  send  you  his  check  for  $100  to  your  order,  together 
with  the  enclosed  letter.  I  take  pleasure  in  enclosing  the  check 
and  letter  addressed  to  you,  and  beg  to  express  to  you  my  best 
wishes  for  your  election  as  Governor. 

Very  sincerely  yours, 

Ezekibl  Fixman." 

Mr.  Kresel. —  Now,  gentlemen,  may  I  have  the  letter  which  was 
enclosed  with  this  check  and  letter? 

Mr.  Marshall. —  We  have  no  letter. 

Mr.  Kresel. —  Have  you  a  copy  of  the  letter  which  you  en- 
closed, as  coming  from  Mr.  Stoiber?  A.  I  did  not  keep  the  let- 
ter. I  did  not  see  the  letter,  except  the  letter  was  enclosed  in 
a  sealed  envelope  which  I  enclosed  with  my  letter  and  check. 

Q.  Have  you  the  letter,  Mr.  Fixman,  which  you  received  from 
Mr.  Stoiber,  directing  you  to  send  this  $100  check?  A.  I  have 
not. 
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The  President.  —  How  is  that  material  ?  He  did  it  Mr.  Sul- 
zer  got  the  money.    That  is  the  main  point. 

Q.  Did  you  receive  any  letter  from  Mr.  Sulzer  acknowledging 
the  receipt  of  this  money  ?  A.  Not  from  Mr.  Sulzer.  I  did  re- 
ceive a  letter  from  Mr.  Sarecky. 

Q.  Mr.  Sarecky?    A.  Yes. 

Q.  Have  you  that  letter  ?    A.  I  have. 

Q.  Let  me  have  it?    A.  (Producing  letter.) 

Mr.  Kresel. —  I  offer  that  letter  in  evidence. 

(Letter  offered  in  evidence,  received  and  marked  Exhibit  M-48.) 

Mr.  Kresel. —  This  letter  is  written  on  the  stationery  of  the 
Committee  on  Foreign  Affairs,  and  reads  as  follows: 

"116  Broadway,  New  York,  October  HI,  1912 

EzeTdel  Fixman,  Esq.,  66  Liberty  street.  New  York  City: 

Mt  Deab  Mb.  Fixman. —  Your  letter  to  Congressman  Sulzer 
enclosing  check  for  $100  as  a  contribution  from  Mr.  Stoiber,  was 
duly  received  by  me  during  the  Congressman's  absence  on  a  cam- 
paign trip  up  the  State.  I  know  Mr.  Sulzer  appreciates  this  very 
much  indeed.  I  want  to  thank  you  also  for  your  good  wishes. 
Hope  you  will  write  Mr.  Stoiber  to  this  effect  With  best  wishes 
believe  me, 

Very  sincerely  yours, 

Louis  A.  Sabeoky, 

SecretaryJ^ 

Mr.  Eresel. —  You  may  examine. 
Mr.  Hinman. — No  cross-examination. 

RAI.PH  Tbieb,  a  witness  called  in  behalf  of  the  managers, 
having  been  first  duly  sworn  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Where  do  you  reside  ?    A.  New  York  City. 
Q.  What  is  your  occupation?    A.  I  am  vice  president  of  the 
Frank  V.  Strauss  Company. 
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Q.  In  the  fall  of  1912,  did  joa  receive  any  communication 
from  Mr.  Stranse  with  reference  to  a  contribution  to  the  candidacy 
of  Mr.  Sulzer's  gubernatorial  campaign! 

Mr.  Herrick. —  We  object  to  the  form  of  that  question. 

Mr.  Stanchfield. —  I  have  not  endeavored  in  that  queetion  — 
it  is  preliminary — it  does  characterize  the  communication.  I 
will  withdraw  it 

Q.  Did  you  receive  a  cable  from  Mr.  Strauss  f    A.  I  did. 
Q.  Will  you  produce  it,  please!     A.  Yes. 
Q.  Is  the  cablegram  which  you  hand  me  the  cable  you  received 
from  him  at  that  time  from  Paris  ?    A.  It  is. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

(Cablegram  offered  in  evidence,  received  and  marked  Exhibit 
M-49.) 

Mr.  Stanchfield.—  "  Paris,  Program  "— 

Q.  ''  Program  "  is  the  cablegraphic  address  of  Frank  V.  Strauss 
&  Company?    A.  It  is. 

Q.  F.  V.  Strauss  &  Company  is  a  concern  engaged  in  the  pub- 
lication of  theatrical  programs!    A.  Yes. 

Mr.  Stanchfield. — "  Paris,  Program,  N.  Y.,  Give  Herman 
Sulzer,  candidate  Governor  one  thousand  dollars  with  my  com- 
pliments.   Have  cabled  him  can  have  more." 

Q.  Pursuant  to  that  authorization  by  cable,  did  you  write  Mr. 
Sulzer  enclosing  a  check !    A.  I  did. 

Mr.  Stanchfield. —  Will  you  produce  the  letter  t 

Mr.  Herrick. —  We  have  no  letter. 

Q.  Have  you  a  copy  of  the  letter  ?    A.  I  have. 
Q.  Produce  it,  please.    A.  (Witness  refers  to  copy  of  letter  in 
letterpress  copy  book.) 

Mr.  Stanchfield. —  We  offer  in  evidence  this  letter. 

(Letter  offered  in  evidence  received  and  marked  Exhibit  M-60.) 

Mr.  Stanchfield. —  I  will  read  it. 
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"  Octoher  6th,  19ie 

Mr.  WUliam  Sulzer,  176  Second  avenue.  City: 

DsAB  SiE. —  We  are  in  receipt  of  a  cable  from  Mr.  Strauss 
instructing  us  to  send  you  the  enclosed  check  for  $1,000  with  his 
heartiest  congratulations  and  best  wishes  for  your  success.  Will 
you  please  acknowledge  receipt  to  us,  and  oblige, 

Tours  very  truly, 
Fbank  V.  Stkauss  &  Company." 

Q.  Have  you  the  check  that  was  enclosed  in  that  letter?  A. 
Na    I  have  not.    That  check  was  lost. 

Q.  That  check  you  say  was  lost  ?    A.  Yes. 

Q.  Did  you  subsequently  receive  from  someone  representr 
ing  Mr.  Sulzer  a  notice  to  the  effect  that  no  check  had  been  en- 
dosed  in  that  letter  ?    A.  I  did. 

Q.  Thereupon  did  you  stop  payment  of  it  at  the  bank?  A* 
We  did. 

Q.  Thereupon,  did  you  make  out  a  duplicate  check?  A.  Yes, 
sir. 

Q.  And  mail  it  to  Governor  Sulzer  ?    A.  Yes,  sir. 

Q.  I  hand  you  that  check  and  ask  you  whether  or  no  the  check 
I  now  show  you  is  the  duplicate  check  ?    A.  Yes,  sir. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

(Check  offered  in  evidence,  received  and  marked  Exhibit  M-51.) 
Duplicate. 

Mr.  Stanchfield. —  "  Fbank  V.  Stbauss  &  CoMPAmr, 

Theatbb  Pboobam  Advebtisino 

T^  ,.    ^  New  York,  October  6th,  19 le 

Duplicate. 

(There  is  some  advertising  matter  on  one  end  of  the  check 
which  I  will  not  read.) 

Pay  to  the  order  of  William  iSulzer  One  thou- 
sand dollars. 

F&ANK  V.  Stbauss  &  Co." 

Certified  at  the  Metropolitan  Bank.  Endorsed  '^William 
Sulzer,'^  and  "  Pay  to  the  order  of  the  Manhattan  Company,  New 
York,  Boyer,  Griswold  &  Co." 

20 
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Q.  That  check  was  paid  in  due  course?    A.  It  surely  was. 

Q.  And  received  back  bj  jou  from  your  bank  among  jour 
vouchers?    A.  It  was. 

Q.  Did  you  receive  any  acknowledgment  from  that  check?  A. 
We  did  noty  although  we  found  out  it  was  received  on  account  of 
it  being  the  second  check  sent 

Q.  But  you  got  no  formal  acknowledgment  of  it?    A.  No,  sir. 

By  the  President: 

Q.  You  know  it  was  paid  ?  A.  We  telephoned  to  find  out  this 
time  whether  it  was  received. 

Q.  And  you  got  an  answer  over  the  telephone  ?    A.  Yes,  sir. 

Q.  From  whom,  the  bank  of  Mr.  Sulzer  ?  A.  It  was  a  woman's 
voice ;  she  represented  herself  to  be  Mrs.  Sulzer. 

Mr.  Stanchfield.—  That  is  alL 

GroBs-ezamination  by  Mr.  Hinman: 

Q.  Do  you  recall,  Mr.  Trier,  that  is,  are  you  able  to  tell  us 
whether  this  first  check  of  $1,000  was  sent  through  the  mail  by 
you  or  by  messenger  ?    A.  It  was  sent  through  the  mail. 

Q.  Can  you  tell  to  what  address  it  was  sent?  A.  To  176  Second 
avenue. 

Q.  And  was  that  the  residence  of  William  Sulzer  and  his  wife 
at  that  time  ?    A.  The  telephone  book  gave  it  so. 

Q.  How  did  you  learn,  if  you  can  tell  me,  that  the  first  check 
was  not  inclosed  with  the  letter  ?  A.  We  were  telephoned  to  that 
effect. 

Q.  By  whom  ?    A.  By  a  woman  who  said  she  was  Mrs.  Sulzer. 

Q.  The  second  check,  the  one  that  is  now  produced  here,  the 
duplicate  check,  was  that  also  sent  to  the  same  address?  A.  It 
was. 

Q.  By  mail  ?    A.  By  mail ;  yes,  sir. 

Q.  Do  you  know  whether  or  not  Mrs.  Sulzer  is  related  to  Frank 
V.  Strauss  by  marriage?  A.  There  is  some  relationship,  yes, 
through  marriage. 

Mr.  Hinmao.—  That  is  alL 
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Senator  Thompson. —  By  request,  I  want  to  ask  this  witness 
one  question. 

By  Senator  Thompson: 

Q.  Did  you  make  an  entry  in  the  books  of  the  Strauss  Com- 
pany of  this  payment  of  $1,000  at  the  time?  A.  There  certainly 
was. 

Q.  Have  you  got  the  entry  here  ?    A.  I  have  the  check  book. 

Q.  Will  you  state  what  it  was  charged  to,  or  what  it  was 
charged  for?  A.  You  can  see  for  yourself,  if  you  look.  It  is 
right  here  (referring  to  check  book).  It  says  here,  "William 
Sulzer,  $1,000,  account  of  F.  V.  Strauss." 

Q.  Was  there  any  other  entry  made  on  the  books  of  the  con- 
cern; that  is  your  check  book  stub,  isn't  it?    A.  Yes,  sir. 

Q.  I  mean  on  the  regular  books  of  the  concern  was  there  any 
entiy  went  through  them  ?    A.  An  entry  of  a  similar  kind. 

Q.  Have  you  got  that  book  with  you  ?  A.  No,  I  was  not  asked 
to  bring  that. 

Q.  You  do  not  recollect  then  what  the  entry  is  or  what  it  is 
for  ?  A.  I  can  show  you  where  the  money  has  been  returned  to 
us,  if  you  like.  I  can  show  you  where  the  $1,000  has  been  re- 
turned to  us  through  this  check  book. 

Q.  Who  returned  it?    A.  Mr.  Strauss. 

By  Mr.  Stanchfield: 

Q.  In  other  words,  to  clear  this  up,  what  you  mean  is —  A. 
It  is  a  personal  check. 

Q.  That  check  sent  to  Mr.  Sulzer  was  the  check  of  Strauss  & 
Co?    A.  Yes. 

Q.  And  that  check,  in  due  course  of  time,  on  your  books,  was 
charged  up  to  the  personal  account  of  Mr.  Strauss?    A.  Yes. 

Q.  And  it  was  paid  by  Mr.  Strauss  back  to  the  corporation? 
A.  That  is  it,  exactly. 

By  Senator  Thompson: 

Q.  Was  there  anything  stated  in  the  charge  made  to  Mr. 
Strauss  as  to  what  the  disbursement  was  for?    A.  No,  sir. 
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Mr.  Stanchfield. —  It  states  on  tho  original  cablegram  "For 
William  Sulzer." 

Mr.  Marshall. —  No,  it  does  not,  it  says  for  "  Herman  Sulzer." 

Mr.  Stanchfield. —  I  will  read  it,  "Give  Herman  Snlzer, 
candidate  for  governor,  one  thousand  dollars."  Do  you  mean  to 
take  the  point  that  it  was  not  meant  for  William  Subser  t 

Mr.  Herrick. —  No. 

Mr.  Hinman. —  Just  one  question. 

By  Mr.  Hinman: 

Q.  When  was  this  $1,000  repaid  by  Frank  V.  Strauss  to  Frank 
V.  Strauss  &  Company,  if  you  can  tell  me,  about  the  date  ?  A. 
I  have  the  exact  date ;  I  have  the  entry. 

By  the  President: 

Q.  Was  it  repaid,  or  was  it  charged  to  his  account?  A.  It  was 
repaid. 

Q.  Then  find  the  entry.  A.  It  waa  repaid  to  us  on  October 
16,  1912. 

By  Mr.  Hinman: 

Q.  Where  is  Frank  Y.  Strauss  now?  A  I  had  a  cable  from 
him  that  he  is  in  Paris. 

Q.  How  long  ago  did  you  receive  that  cable  ?  A.  I  think  it  waa 
last  Monday. 

Q.  How  long  since  Frank  V.  Strauss  has  been  in  the  United 
States,  as  far  a5  you  know?  A.  Since  about  the  middle  of  last 
May. 

Q.  He  has  been  away  since  that  time  ?    A.  Yes,  sir. 

Q.  Continuously?    A.  Yes,  sir. 

Mr.  Brackett — Mr.  Jacob  H.  Schiff,  recalled. 
Jacob  H.  Schiff,  recalled. 

Direct  examination  by  Mr.  Brackett: 

Q.  You  stated  in  your  testimony  yesterday  that  you  had  given 
all  of  the  conversation  between  you  and  William  Sulzer  with 
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respect  to  the  $2,500  check,  and  the  purposes  for  which  it  was 
given;  am  I  correct?    A.  I  think  I  have. 

Q.  How  long  had  you  known  William  Sulzert  A.  Quite  a 
number  of  years. 

Q.  Had  he  frequently  been  in  your  office  ?    A.  Not  very. 

Q.  Occasionally  f    A.  Occasionally. 

Q.  I  think  you  said  that  he  gave  you  the  name  of  Louis  A. 
Sarecky  ?    A.  He  did. 

Q.  How  did  he  come  to  do  that  f  How  did  the  name  of  Sarecky 
come  to  be  mentioned  ?  A.  When  Mr.  Sulzer  said  draw  a  check 
to  the  order  of  Louis  A.  Sarecky. 

Q.  Did  he  tell  you  who  Sarecky  was !    A.  He  did  not 

Q.  Did  he  give  it  to  you  on  a  piece  of  paper  so  you  had  the 
spelling  of  the  name  f    A.  I  am  not  sure  of  that. 

Q.  Did  he  tell  you  whether  Sarecky  had  any  relations,  business 
or  otherwise,  with  him  ?    A.  He  did  not. 

Q.  Did  he  give  you  —  A.  May  I  answer  the  question  just  be- 
fore a  little  more  fully  so  as  to  be  entirely  correct  ?  The  name  of 
Louis  A.  Sarecky  was  put  down  on  a  piece  of  paper.  Who  wrote 
that  down  I  do  not  know,  whether  one  of  my  stenographers  or  Mr. 
Sulzer,  I  cannot  say.  I  have  lately  looked  at  that  piece  of  paper, 
having  by  accident  discovered  it,  and  I  find  the  name  was  not 
plainly  spelled,  and  I  wrote  across  it  exactly  how  it  was  spelled. 
Probably  Mr.  Sulzer  told  me  how  it  was  spelled. 

Q.  Well,  have  you  the  piece  of  paper  here?  A.  I  have  torn 
it  up. 

Q.  When  ?    A.  About  two  weeks  ago  I  should  say. 

Q.  Since  you  knew  that  this  subject  was  under  investigation! 
A.  I  paid  no  attention  to  that  piece  of  paper.  I  accidentally 
discovered  it  and  tore  it  up. 

The  President. —  Ton  cannot  prove  anything  against  your 
witness. 

Mr.  Brackett —  I  have  no  wish  to. 

Q.  Either  Mr.  Sulzer  wrote  the  name  or  he  told  how  the  name 
was  spelled  and  you  wrote  it  or  he  signed  ?    A.  That  is  correct 

Q.  That  is  one  of  the  ways  ?    A.  Yes. 

Q.  Did  he  state  to  you  any  reason  why  he  wanted  the  check 
made  to  Sareckv  ?    A.  He  did  not. 
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Q.  Or  why  he  did  not  want  it  to  himself  ?     A.  He  did  not 

Q.  Did  you  ask  him  why?     A.  No. 

Q.  Had  you  ever  given  Mr.  Sulzer  checks  before  {  A.  Not 
that  I  can  recollect. 

Q.  Do  I  understand  you  to  say  —  no.  This  was  after  he  was 
nominated  for  G-overnor  t    A.  It  was  about  the  16th  of  October. 

Q.  Was  it  given  to  him  for  the  reason  that  he  was  a  candidate 
for  Governor  ?  A.  I  suppose  if  he  had  not  been  a  candidate  for 
GK)vemor  that  such  discussion  would  not  have  come  up  at  alL 

Q.  And  per  consequentia  the  check  would  not  have  been  given  t 
A.  I  don't  know  about  that.  I  think  that  if  Governor  Sulzer  had 
come  to  me  at  any  time  for  a  check  for  $2,500  I  would  have  given 
it  to  him. 

Mr.  Brackett —  I  ask  that  that  be  stricken  out  as  not  respon- 
sive. 

Mr.  Fox. —  The  question  did  not  call  for  anything  else  except 
a  conclusion.     He  asked  him  per  consequentium. 

The  President. —  The  latter  part  of  that  answer  does  not  seem 
to  be  called  for. 

Mr.  Marshall. —  Will  your  Honor  please  have  the  question  read  t 
It  will  indicate  that  he  was  calling  for  a  conclusion.  He  says  per 
consequentium. 

The  President. —  Read  the  question  and  answer,  stenographer. 

(The  stenographer  thereupon  read  the  question  and  answer  re- 
ferred to  as  foUows:  Q.  And  per  consequentia,  the  check  would 
not  have  been  given  ?  A.  I  don't  know  about  that  I  think  that 
if  Governor  Sulzer  should  have  come  to  me  at  any  time  for  a 
check  for  $2,500  I  would  have  given  it  to  him.) 

The  President —  I  do  not  think  the  last  part  answers  the  ques- 
tion.   He  answers  he  does  not  know. 

Q.  Had  you  heard  of  any  change  of  circumstance  of  William 
Sulzer  at  any  time  previous  to  this  $2,500  check  except  hia  nomi- 
nation?    A.  I  don't  understand  your  question. 
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Mr.  Brackett. —  I  will  ask  the  stenographer  to  read  it  to  you. 

(The  stenographer  thereupon  read  the  last  question  propounded 
to  the  witness  as  follows :  Q.  ^^  Had  jou  heard  of  any  change  of 
circumstance  of  William  Sulzer  at  any  time  previous  to  this  $2,500 
check  except  his  nomination  ?  ")  A.  What  do  you  mean  by  change 
of  circumstance  ? 

Q.  Whether  he  had  suffered  reverses  or  troubles  of  any  kind 
except  his  nomination?    A.  I  had  not 

Q.  You  had  not  for  at  least  a  year  prior  to  this  time  given  him 
any  checks,  and  you  do  not  recall  that  you  ever  did?  A.  I  do 
not  recall  that  I  ever  gave  him  any  money  of  any  kind. 

Q.  You  knew  that  he  was  at  the  time  a  member  of  Congress? 
A.  I  did,  I  do. 

Q.  And  you  did  then?    A.  I  did  then. 

Q.  And  you  knew  that  as  a  member  of  Congress  he  received  a 
salary  ?    A.  I  know  that  members  of  Congress  receive  salaries. 

Mr.  Marshall. —  May  it  please  the  Court,  I  object  to  this  in 
this  investigation.  It  is  entirely  immaterial.  It  is  apparent  that 
it  is  foreign  to  the  general  inquiry. 

The  President —  He  has  told  you  he  knew.  There  is  no  use 
of  asking  the  witness  whether  a  member  did  not  receive  it ;  he  did 
not  receive  the  salary  if  he  did  not  draw  it.  It  is  a  matter  of 
common  knowledge  that  members  of  Congress  receive  salaries. 

Mr.  Brackett —  You  mean  it  is  common  knowledge  that  they 
receive  a  salary? 

The  President— Yes. 

Mr.  Brackett — I  don't  know  exactly  what  it  is,  but  it  is  a 
matter  of  common  knowledge,  I  am  sure. 

The  President — You  can  find  it  out  very  readily. 

Q.  Is  the  notation  on  the  front  of  the  check,  on  the  comer,  and 
which  you  say  was  not  put  on  until  the  year  —  some  time  in  the 
year  1918  —  just  prior  to  the  time  that  the  check  went  to  Mr. 
Bichards,  the  counsel  for  the  Frawley  committee,  in  your  own 
handwriting?    A.  It  is. 
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Q.  Did  you  intend  to  put  on  there  trutlifully  and  correctly  the 
purpose  for  which  the  check  had  been  drawn  ? 

Mr.  Marshall. —  May  it  please  the  Court,  this  is  croBS-examina- 
tion  of  the  witness  and  it  is  a  repetition  of  what  was  gone  into 
on  die  examination  yesterday.  Mr.  Kresel  asked  the  same  ques- 
tion, and  the  whole  thing  has  been  gone  over.  This  is  a  reopening 
of  the  case. 

The  President — Part  of  the  question  is  a  repetition.  But 
you  are  allowed  to  ask  the  question.  You  cannot  impeach  any 
witness  of  course;  you  cannot  ask  discrediting  questons;  you 
cannot  show  that  he  has  made  other  declarations  elsewhere.  But 
you  can  really  cross-examine  him. 

Mr.  Marshall. —  It  is  merely  repetition,  that  is  all. 

Mr.  Brackett. —  The  stenographer  will  now  read  the  question. 

Judge  Bartlett —  Mr.  President,  may  I  just  call  attention  to 
the  fact  that  all  these  questions  and  matters  were  reaUy  gone  over 
yesterday  in  almost  exactly  the  same  question.  Mr.  Brackett,  you 
will  find  — 

The  President. —  He  may  answer  the  question,  as  it  has  been 
put,  and  then  they  need  not  go  any  further. 

Mr.  Brackett —  What  page  ? 

Judge  Bardett —  On  pages  489  and  490.  The  witness  made 
almost  the  same  answer. 

Mr.  Marshall. —  May  I  repeat  that  question  ? 

The  President — The  question  as  asked  him  may  as  well  be 
answered.  That  is  the  quickest  way  to  dispose  of  it.  It  can  do  no 
haruL    Bepeat  the  question  to  the  witness,  Mr.  Stenographer. 

(The  stenographer  read  the  question  as  follows:  "  Did  you  in- 
tend to  put  on  there  truthfully  and  correctly  exactly  the  purpose 
for  which  the  check  had  been  drawn  ?  ") 

The  Witness. —  I  refer  you  to  my  answer  of  yesterday  and  let 
it  stand  as  the  answer  for  today. 
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The  President. —  Just  say  now,  did  you  or  didn't  you  ? 

The  Witness. —  This  was  written. 

Q.  Yes  or  no,  Mr.  SchifF. 

The  President — No,  he  cannot  answer  yes  or  no.  He  can't 
say  whether  it  was  written  — 

The  Witness. —  I  would  like  to  have  the  answer  of  yesterday 
read.  Can  I  have  the  privil^e  to  have  the  answer  of  yesterday 
read? 

The  President. —  No,  I  think  you  can  answer  without  referring 
to  that.    Just  answer  the  question  yes  or  no. 

The  Witness. —  Bepeat  the  question  again  please. 

The  President. —  You  are  not  limited  to  yes  or  no.  Bepeat 
tlie  question,  Mr.  Stenographer. 

(The  question  was  read  by  the  stenographer  as  follows:  '^  Did 
you  intend  to  put  on  there  truthfully  and  correctly  exactly  the 
purpose  for  which  the  check  had  been  drawn? ") 

The  Witness. —  I  don't  believe  I  can  answer  the  question  cor- 
rectly without  answering  fuller  than  by  yes  or  no. 

The  President. —  I  say  you  are  not  limited  to  answering  yes 
or  no.    You  are  not  limited  to  that  answer  yes  or  no. 

The  Witness. —  I  must  answer  yes  or  no  ? 

The  President. —  No,  it  is  not  necessary  you  should  answer 
yes  or  no.    You  can  answer  it  fully. 

The  Witness. —  I  can  answer  it  in  f  uU  f 

The  President —  Yes,  that  is  what  I  say. 

The  Witness. —  All  right  Mr.  Bichards  was  standing  at  my 
desk,  and  asked  for  the  checL  I  promised  to  give  him  the  check. 
As  I  explained  yesterday  that  was  not  my  own  check.  It  was 
the  check  of  my  firm,  Kuhn,  Loeb  &  Company,  and  since  there 
might  be  no  misunderstanding  and  no  misinterpretation  why  that 
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was  the  check  of  Kuhn,  Loeb  &  Company  I  put  on  such  notation 
in  a  quick  way  and  gave  it  to  Mr.  Richards. 

Q.  Was  this  check  in  any  way  charged  on  the  books  of  Kuhn, 
Loeb  &  Company  ?    A.  It  was  charged  to  my  account 

The  President —  That  is  your  personal  account? 

The  Witness. —  To  my  personal  account. 

Q.  Was  it  then  charged  or  was  the  $2,500  then  charged  in  your 
personal  books  in  any  way  ?  A.  It  was  charged  by  Kuhn,  Loeb  & 
Company  to  my  personal  account  and  by  reason  of  this  it  passed 
into  my  books  as  expenses. 

Q.  Well,  was  it  charged  in  your  personal  books?  A.  As  my 
expense  account. 

Q.  Your  own  expense  account  ?    A.  My  own  expense  account 

Q.  Was  there  any  notation  of  the  purpose  for  which  it  had 
gone  on  your  own  personal  books?  A.  Except  that  it  had  gone 
to  William  Sulzer,  no  doubt,  or  to  Louis  A.  Sarecky.  There  cer- 
tainly was  no  explanation. 

Q.  No  explanation  of  the  purpose  for  which  it  went?  A.  There 
was  not 

Q.  Do  you  speak  from  recollection  or  from  reasoning?  A.  I 
speak  from  the  way  I  know  my  books  are  kept. 

Q.  Then,  knowing  the  system,  you  reason  that  there  was  no 
entry  made  of  the  reason  it  was  given  to  Mr.  iSulzer?  A.  That  is 
correct. 

Q.  Although  it  is  without  any  examination  of  the  entry  itself  ! 
A.  It  is. 

Q.  You  have  stated  that  Mr.  Sulzer  could  have  had  $2,500  at 
any  time? 

The  President — That  was  stricken  out  at  your  request. 
Senator. 

Mr.  Brackett — I  will  not  recite  them.  I  will  ask  the  ques- 
tion directly. 

Q.  Mr.  Sulzer  couldn't  get  $3,000  on  request,  could  he  ?  A.  He 
asked  me  as  I  have  stated  yesterday,  I  think,  ^'  will  you  not  give 
any  more,"  and  I  said  no,  and  he  was  satisfied. 
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Q.  Then  $2,500  was  the  limits  was  it  t  A.  That  I  felt  at  that 
time. 

Q.  Had  you  had  any  feeling  on  the  subject  before  that  timef 
A.  I  had  not. 

Q.  As  to  the  amount  ?    A.  I  had  not 

The  President — Well,  I  think  you  can  pass  that 
Mr.  Brackett — ^A  single  word. 

Q.  Was  there  anything  said  by  you  in  that  conversation  as  a 
reason  why  you  did  not  give  him  more  than  $2,500^  other  than 
you  have  stated?    A.  Yes. 

Q.  State  it  A.  I  suppose  Mr.  Eresel,  to  whom  I  very  freely 
told  all  that  happened,  abused  my  confidence  and  said  from  such 
question,  but  I  will  tell  it  notwithstanding. 

Mr.  Brackett —  I  move  to  strike  out 

Mr.  Marshall. — That  is  a  proper  answer. 

Mr.  Brackett —  I  should  be  permitted  to  state  for  the  record, 
that  Mr.  Eresel  has  told  me  nothing  with  respect  to  it  but  it  is 
a  chance  shot. 

The  President —  Tou  can  argue  it 

Mr.  Brackett —  I  want  to  see  whether  there  is  anything  further 
said.    That  is  alL 

The  President —  Then  call  his  attention.  What  was  the  an- 
swer? Bead  the  answer,  Mr.  Stenographer. 

(The  answer  was  read  by  the  stenographer  as  follows:  '^  I  sup- 
pose Mr.  Ejresel,  to  whom  I  very  freely  told  all  that  happened, 
abused  my  confidence '' — ) 

The  President — Strike  that  out 


\j  what  the  counsel  asks  you  is  whether  there  is  any 
other  reason  why  you  refused  to  make  it  any  more  than  $2,500, 
other  than  that  which  you  have  already  said  ?      A.  Yes. 

The  President — Did  you  give  him  any  reason  when  he  said 
he  wanted  more,  or  would  like  more? 
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The  Witness. —  I  stated  to  Mr.  Sulzer  the  reason. 

The  President. —  That  is  what  we  want^  what  you  said  to  Mr. 
Sulzer. 

The  Witness. —  I  must  answer  that  a  little  more  fully  if  the 
Court  will  permit  me. 

The  President. — ^Yes. 

The  Witness. —  Mr.  Kresel  — 

The  President — ^Witness,  keep  right  to  the  point  of  what  trans- 
pired between  you  and  Mr.  Sulzer.  You  cannot  go  beyond  that 
or  outside  of  it 

The  Witness. —  I  shall  have  to  tell  the  entire  circumstances.  I 
cannot  without  injustice  to  myself  answer  without  giving  the  fuU 
circumstances. 

The  President —  You  must  confine  yourself.  You  cannot  give 
it  any  fuller  than  the  Court  allows  you.  Tell  what  transpired 
between  you  and  Mr.  Sulzer  on  that  subject 

Mr.  Marshall —  May  it  please  the  Court,  I  do  not  think  the 
question  put  by  the  Court  was  the  question  asked  by  Mr.  Brackett 

Mr.  Brackett — Precisely. 

Mr.  MarshalL — I  think  Mr.  Brackett's  question  called  for  a 
reason. 

Mr.  Brackett. —  Or  for  anything  further  said. 

The  President —  The  last  question  was,  Was  anything  further 
said  ?  or  I  must  h^ve  misunderstood  it 

Mr.  Brackett —  That  is  right. 

Mr.  Marshall. —  I  would  like  to  have  Mr.  Brackett's  question 
read. 

(The  stenographer  read  the  question  as  follows: 

'^Was  anything  said  by  you  in  that  conversaton  aa  a  reason 
why  you  did  not  give  him  more  than  $2,500,  other  than  you  have 
stated?") 
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The  President —  That  is  the  point,  what  he  said  in  the  con- 
versation. 

The  Witness. —  I  cannot  answer  it. 

The  President. — You  have  already  said  that  he  wanted  more  or 
asked  for  more. 

The  President. —  You  told  him  no,  or  you  would  not  give  him 
any  more.  Was  there  anything  more  than  that  said?  Did  you 
tell  him  why  you  wouldn't  give  him  more  ? 

The  Witness.—  Yes. 

The  President.—  What  did  you  tell  him  ? 

The  Witness. —  I  told  him  some  time  before  he  was  nominated 
Mr.  Kresel  and  Mr.  Einstein,  an  attorney  of  !N'ew  York,  had 
called  on  me  and  asked  me  to  interest  myself  in  Mr.  Straus' 
campaign,  and  since  I  said  I  would,  provided  Mr.  Sulzer  was  not 
nominated,  since  if  Mr.  Sulzer  was  nominated,  I  would  have  to 
vote  for  Mr.  Sulzer,  because  I  thought  he  was  entitled  to  my  sup- 
port and  that  I  had  given  $1,000  to  Mr.  Kresel  and  Mr.  Einstein 
for  the  Straus  campaign,  and  as  I  probably  would  not  get  that 
back  I  couldn't  give  him  any  more. 

Q.  Was  that  all  that  was  said  on  the  subject?  A.  That  was  all 
that  was  said  on  the  subject. 

Q.  Was  the  $1,000  given  to  the  Straus  campaign  after  Mr. 
Straus  had  been  nominated?  A.  After  Mr.  Straus  had  been 
nominated. 

Mr.  Marshall. —  No  questions. 

Mr.  Kresel. —  That  is  all,  Mr.  Witness. 

Senator  Murtaugh. —  I  would  like  to  know  why  the  witness 
wrote  the  words  "  campaign  expenses  "  on  the  check. 

The  President. —  I  think  he  has  been  asked  that,  but  you  may 
ask  him  again.  Why  did  you  write  campaign  expenses?  The 
senator  wants  to  know. 
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The  Witness. —  It  was  just  a  note  of  expression ;  a  hurriedly- 
made  note  of  expression. 

Senator  Duhamel. —  I  would  like  to  ask  if  he  wrote  the  memo- 
randum voluntarily  or  if  anyone  suggested  it  i 

The  Witness. —  I  wrote  it  upon  my  own  inspiration,  you  might 
say. 

Senator  Walters. —  May  I  ask  whether  the  $1,000  given  to  the 
Straus  fund  was  for  campaign  expenses? 

The  Witness. —  It  was. 

Senator  Sage. —  May  I  aak  that  that  answer  regarding  the 
$1,000  given  to  the  -Straus  campaign  fund  and  what  followed  it  be 
read  by  the  stenographer.    A  good  many  did  not  hear  it 

The  President. —  Read  it,  Mr.  Stenographer. 

(The  stenographer  read  as  follows :  ''  I  told  him  some  time  be- 
fore he  was  nominated  Mr.  Kresel  and  Mr.  Einatein,  an  attorney 
of  New  York,  had  called  on  me  and  asked  me  to  interest  myself 
in  Mr.  Straus'  campaign,  and  I  said  I  would,  provided  Mr.  Sulzer 
was  not  nominated,  since  if  Mr.  Sulzer  was  nominated,  I  would 
have  to  vote  for  Mr.  Sulzer,  because  I  thought  he  was  entitled  to 
my  support  and  that  I  had  given  $1,000  to  Mr.  Kresel  and  Mr. 
Einstein  for  the  Straus  campaign,  and  as  I  probably  would  not 
get  that  back  I  couldn't  give  him  any  more.") 

The  President —  Is  that  all  you  wish.  Senator  Sage  t 

Senator  Sage. —  Yes. 

Senator  Walters. —  I  would  like  to  know  how  the  witness  dif- 
ferentiates between  the  contribution  to  Straus  and  the  contribu- 
tion to  the  Sulzer  campaign  or  to  Governor  Sulzer  ? 

The  Witness. —  I  don't  differentiate.  Mr.  Straus  might  have* 
used  that  $1,000  for  whatever  he  pleased,  if  he  wanted  to. 

By  Senator  Foley: 

Q.  Mr.  Schiff,  I  would  like  to  know  if  you  had  any  communica- 
tion from  Governor  Sulzer  since  this  matter  was  first  disclosed  in 
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the  last  two  months }  A.  I  had  not,  except  that  he  invited  me  to 
come  to  Albany,  which  I  declined. 

Q.  How  long  ago  was  that?  A.  Last  time  I  should  say  was 
about  four  or  five  weeks  ago.  To  be  correct,  his  secretary  invited 
me  to  come  to  Albany  to  see  Mrs.  Sulzer  who  was  ill,  which  I 
declined.  I  have  seen  Governor  Sulzer  only  once  since  he  has 
been  in  office. 

Q.  Was  that  after  the  disclosure  of  the  contribution  by  you  to 
him  ?    A.  It  was.    I  received  that  letter,  you  mean  ? 

Q-  Yes.    A.  That  was  only  a  few  weeks  ago. 

Q.  Have  you  a  copy  of  that  letter  with  you  ?  A.  I  have  not^ 
but  I  can  tell  you  what  was  in  it  exactly,  almost  exactly. 

Q.  I  understand.  Did  you  communicate  or  did  anybody  com- 
municate with  you  on  behalf  of  Mr.  Sulzer  in  New  York  City  and 
discuss  this  mater  of  the  contribution  by  you  ?    A.  Yes. 

Q.  And  who  was  that  ?  A.  In  the  first  place  two  of  the  counsel 
came  in,  Mr.  Richards  and  Mr.  Eresel,  and  discussed  it,  and  then 
this  gentleman  (indicating),  Mr.  Frankenstein,  came  in  to  see  me 
and  said  that  if  I  would  accept  it  Governor  Sulzer  — 

The  President —  That  is  hardly  necessary,  unless  the  senator 
wants  what  transpired. 

Mr.  Marshall. —  We  do  not  objeot 

The  Witness. — If  I  would  accept  it  Governor  Sulzer  would  be 
very  glad  to  refund  to  me  this  $2,500,  to  which  I  replied  that  I 
could  not  now,  since  the  matter  was  under  investigation,  permit 
the  status  to  be  changed. 

By  Senator  Foley : 

Q.  You  refused  to  accept  a  refund  of  the  $2,600  i    A.  I  didn't. 

Q.  I  say,  you  refused  to  accept  a  refund  of  the  $2,500  ?  A.  It 
was  never  tendered  to  ma  The  question  was  only  asked  whether 
I  would  accept  it,  to  which  I  said  no. 

Q.  I  understand  the  offer  was  made  you  to  refund  it  A.  I 
cannot  say  such  a  definite  offer  was  made.  I  was  asked  whether  I 
would  accept  it  In  exact  words,  so  far  as  I  remember  they  were 
"  (Jovemor  Sulzer  would  like  to  repay  you  this  $2,500,"  and  to 
that  I  answered  I  could  not  aooept  it  now  since  this  matter  is 
under  investigation. 
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Q.  Did  you  talk  to  anybody  else  connected  with  the  defence  of 
GoTemor  Sulzer?    A.  No. 

Q.  Nobody  else  at  all  ?    A.  Nobody  else  at  alL 

By  Senator  Thompson: 

Q.  I  want  to  ask  who  is  Mr.  Frankenstein  of  whom  he  spoke^ 
who  talked  to  him;  what  relation  did  he  have  with  Governor 
Sulzer  ?  A.  I  have  never  seen  Mr.  Frankenstein  before,  and  when 
he  came  to  my  office  I  asked  him  the  very  same  question,  what 
relation  he  had  to  Governor  Sulzer  and  he  said  to  me  he  was  his 
former  law  partner. 

Q.  Yesterday  you  said  at  the  time  you  contributed  $2,500  you 
had  no  doubt  that  Governor  Sulzer  was  to  be  elected.  Now,  did 
you  have  any  ideas  on  the  subject  when  you  contributed  to  Mr. 
Straus  in  reference  to  his  election?  A.  As  I  said  before,  I  be- 
lieved, when  Mr.  Straus'  friends  came  to  me  and  asked  me  to 
interest  myself  in  this  campaign,  Mr.  Straus  being  a  personal 
friend  of  mine.  Governor  Sulzer  had  not  been  nominated,  Gx)vemor 
Sulzer  was  not  nominated  for  several  weeks  to  come,  I  only  had 
heard  that  Mr.  Sulzer  was  a  candidate  for  the  nomination  and  I 
felt  if  he  was  nominated  I  would  have  to  support  him. 

Q.  Just  one  more  question.  Were  those  contributions  for  the 
purpose  of  establishing  a  more  intimate  relationship  between  your- 
self and  the  persons  to  whom  they  were  contributed?  A.  When 
Mr.  Straus  was  nominated,  it  was  my  hope  that  he  would  be 
elected.  But  when,  after  several  weeks.  Governor  Sulzer  was 
nominated,  my  hopes  changed ;  I  felt  that  Governor  Sulzer  was,  as 
far  as  I  was  concerned,  better  entitled  to  election,  and  my  hopes 
were  that  he  would  be  elected,  and  feeling  strongly  of  his  merits, 
I  had  very  little  doubt  that  he  would  be  elected. 

The  President —  Call  your  next  witness. 

Simon  IJhlmann,  a  witness  called  on  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  Uhlmann,  what  is  your  business  t    A.  I  am  retired.  I 
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was  formerly  in  the  hop  husinees^  but  I  have  retirwl  from  the 
busineBs. 

* 

Judge  Collin. —  Cannot  that  answer  be  read,  Mr.  President? 

The  President — Mr.  Witnees,  try  and  tell  it  yourself,  your 
business  ? 

The  Witness. —  Yes.  I  was  formerly  in  the  hop  business,  from 
1861  until  1907.     Then  I  retired  from  the  business. 

Q.  Well,  are  you  now  connected  with  any  brewing  business? 
A^  JL  es. 

Q.  And  what  brewery  are  you  connected  with?  A.  With  the 
Hinckel  Brewing  Company. 

Q.  Where  is  that  located?    A.  At  Albany. 

Q.  Albany.    You  know  Grovemor  Sulzer?    A.  I  do. 

Q.  On  the  18th  of  October,  1912,  did  you  go  to  see  Governor 
Sulzer  at  his  office?    A.  I  did. 

Q.  In  New  York  City  ?    A.  Yes. 

Q.  Now,  will  you  state  what  conversation  you  had  with  him 
then  ?  A.  I  went  to  his  office.  My  conversation  was  a  brief  one. 
I  congratulated  him  on  his  nomination  and  hoped  that  he  would 
be  elected. 

Q.  What  else  did  you  say  to  him  ?  A.  I  said  I  would  make  a 
contribution,  and  that  was  all  I  did  say. 

Q.  A  contribution  to  what  ? 

Mr.  Fox —  What  did  you  say  ? 

Mr.  Kresel. —  That  is  right  What  did  you  say  about  the  con- 
tribution ? 

Q.  What  did  you  say  about  the  contribution?  A.  I  said  I 
would  contribute  to  his  campaign  fund. 

Q.  Well,  what  did  he  say  in  answer  to  that  ?  A.  He  told  me 
to  see  his  secretary. 

Q.  Well,  did  you  subsequently  see  his  secretary?  A.  After 
I  had  remained  in  the  office,  I  don't  think  I  was  there  more  than 
&ve  minutes,  I  stepped  in  the  outer  office  and  there  I  saw  a  young 
man,  and  I  asked  him  to  tell  me  who  his  secretary  was,  for  I 
never  seen  him  before,  and  he  mentioned  the  name  to  me. 
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Q.  And  then  did  you  go  back  to  jour  office  ?    A.  I  did. 

Q.  And  did  jou  write  a  letter?  A.  I  instructed  my  secre- 
tary to  write  a  letter  to  him. 

Q.  And  did  you  draw  a  check  ?    A.  I  did. 

Q.  Now,  have  you  the  letter  with  you?  Have  you  a  copy  of 
the  letter  ?    A.  I  have  got  the  copy  book  here. 

Q.  Yes.  Wow,  please  turn  to  the  copy  of  the  letter,  A.  (Wit- 
ness produces  book  and  examines  same.)    I  have  it. 

Q.  To  whom  is  that  letter  addressed  ?    A.  To  Louis  A.  Sarecky. 

Q.  And  is  that  the  name  that  was  given  to  you  as  Governor  Sul- 
zer's  secretary?    A.  Yes,  sir, 

Mr.  Kresel. —  Now,  I  offer  this  letter  in  evidence.  Shall  I  read 
it? 

Mr.  Herrick. —  Bead  it  in. 

Mr.  KreseL — (Reading) 

October  18, 191» 
"  Mr.  Louis  A.  Sarecky,  No.  115  Broadway,  New  York: 

My  Dbab  Sie. —  Enclosed  please  find  my  check  to  your  order 
for  $300,  which  is  my  voluntary  contribution  to  your  campaign 
fund. 

Very  truly  yours, 

SiMOK  TJhlmann." 
Now,  have  that  marked. 

(The  letter  offered  in  evidence  was  received  and  marked  Ex- 
hibit M.52.) 

The  Witness. —  It  is  signed  by  my  initial  by  my  secretary, 
I  think. 

Mr.  £resel. —  I  did  not  see  the  initial. 

Mr.  Marshall. —  May  I  look  at  that  ? 

(Exhibit  M-52  is  passed  to  counsel.) 

Q.  What  did  you  say,  Mr.  TJhlmann,  about  initials  here  ?  A.  It 
is  —  I  instructed  my  secretary  to  write  that  letter,  which  is  not 
signed  by  me,  but  it  is  signed  "  Simon  Uhhnann,  per  M.  M." 
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The  President —  Signed  in  jour  name^  bj  jour  seoretaiy^  by 
your  authority  f 

The  Witneas.—  Yea,  air. 

Q.  Now,  I  ahow  you  Exhibit  33,  and  ask  yon  whether  that  is 
the  check  that  went  with  the  letter  (counsel  passes  paper  to  wit- 
ness).   A.  (After  examining)  That  is  the  check. 

Mr.  KreseL — ^This  check  reads: 

"  New  TorJc,  October  18, 1912 
THE  STANDARD  TRUST  COMPANY  OF  NEW  YORK 

Pay  to  the  order  of  Louis  A.  3arecky 

Three  hundred  dollars. 

Simon  TJhlmanw." 

Indorsed:  ^^ Louis  A.  Sarecky.**  Deposited  in  the  Mutual 
Alliance  Trust  Company. 

By  the  President: 

That  came  back  to  you  through  the  bank  t    A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  Did  you  receive  any  acknowledgment  of  this  check,  a  letter  f 
A.  I  did  not 

Mr.  Eresel. —  That  is  all. 

Mr.  Herrick. —  No  questions. 

The  President. —  That  is  all,  Mr.  TJhlmann. 

Mr.  Ejresel. —  I  call  Judge  Gonlon. 

Lewis  J.  Conlon,  a  witness  called  on  behalf  of  the  man- 
agersy  having  been  first  duly  sworn  in  accordance  with  the 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Judge  Conlon,  where  do  you  reside  ?    A.  New  York  City. 
Q.  And  your  profession  is  what?    A.  I  am  a  lawyer. 
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Q.  You  were  for  quite  a  period  of  yean  a  judge  in  the  city  of 
New  York?    A.  Yes,  sir. 

Q.  On  what  bench  were  you  a  judge?    A.  The  city  court 

Q.  Are  you  acquainted  with  the  respondent,  William  Subser? 
A.  Yes,  sir. 

Q.  You  have  known  him  how  long  ?  A.  Thirty  years  —  about 
thirty  years. 

Q.  And  oyer  all  that  period  of  time  have  your  relations  with 
him  been  friendly  and  intimate  ?    A.  Yes,  sir. 

Q.  And  do  you  live  in  the  —  and  vote  in  the  same  election  dis* 
trict  in  which  he  resides  ?  A.  Why,  I  did.  Not  latterly.  I  did 
at  one  time. 

Q.  And  have  you  often,  when  he  has  been  a  candidate  for  office, 
presented  his  name  at  conventions  in  nomination  ?    A.  I  have. 

Q.  So  that  your  acquaintance  with  him  is  intimate,  and  your 
relations  are  more  than  ordinarily  friendly?  A.  I  was  friendly, 
and  have  been  during  all  that  period. 

Q.  Now,  did  you  see  Governor  Sulzer  after  his  nomination  for 
Governor?    A.  Yes. 

Q.  Had  you  previous  to  your  interview  with  him,  had  a  talk 
with  any  of  your  friends  in  regard  to  raising  funds  to  aid  him 
in  his  campaign? 

Mr.  Herrick. —  One  moment,  we  object  to  that>  raising  con- 
tributions.   Leave  out  the  purpose. 

The  President. —  What  is  the  objection  f 

Mr.  Marshall. —  That  is  objected  to  as  leading,  and  as  giving 
the  conversation  with  other  parties  in  the  absence  of  Governor 
Sulzer. 

The  President —  If  he  testifies  to  conversations  with  him,  it  is 
competent. 

Mr.  Sianckfield. —  Previous  to  his  conversation  with  Governor 
Sulzer  I  asked  that  question. 

The  President —  I  do  not  see  that  his  conversation  with  other 
persons  is  competent. 

Q.  Did  you  see  Governor  Sulzer  after  his  nomination?  A. 
Yes,  sir. 
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Q.  Where  first  ? 


The  President. —  Don't  misunderstand.  You  can  go  back  of 
the  nominatioQ  of  the  respondent,  as  to  conversations  had  with 
him. 

Mr.  Stanchfield. —  I  follow  your  Honor's  ruling. 

The  Witness. —  Bepeat  the  question. 

Mr.  Stanchfield. —  The  stenographer  will  read  it  to  you. 

(The  stenographer  thereupon  read  the  question  referred  to  as 
follows:    Q.  Where  first?) 

A.  I  think  at  the  Manhattan  Club  when  he  came  down  from 
the  convention. 

Q.  You  are  a  member  of  the  Manhattan  Club,  Judge?  A. 
Yefl,  sir. 

Q.  And  is  Mr.  Abram  I.  Elkus  a  member  of  the  Manhattan 
Club?    A.  He  is. 

Q.  Mr.  William  F.  McCombs  ?    A.  Yes,  sir. 

Q.  John  Lynn?    A.  Yes. 

Q.  Lyman  A.  Spalding  ?    A.  Yes. 

Q.  Edward  F.  O'Dwyer?    A.  Yes,  sir. 

Q.  John  W.  Coxe  ?    A.  Yes,  sir. 

Q.  Is  Mr.  Morgefnthau  a  member?  A.  Yes,  I  tiiink  he  is  a 
member  now. 

Q.  And  is  Theodore  W.  Myers  ?    A.  I  beg  your  pardon  ? 

Q.  Is  Theodore  W.  Myers  ?    A.  Yes. 

Q.  The  Manhattan  Club  is  generally  recognized  as  a  Demo- 
cratic club,  is  it  not  ?    A.  Yes,  it  is. 

Q.  My  adversary.  Judge  Herrick,  is  a  distinguished  member  of 
it  ?    A.  He  is. 

Q.  Kow,  did  you  have  any  talk  with  Governor  Sulzer  at  the 
Manhattan  Club,  upon  the  occasion  to  which  I  am  calling  your 
attention,  on  the  subject  of  making  some  collection  for  him  to  aid 
him  in  his  campaign?    A.  Kot  at  the  Manhattan  Club. 

Q.  Where  first  did  you  have  a  talk  with  him  on  the  subject  of 
collecting  money  for  him  for  his  campaign?    A.  At  his  house. 
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Mr.  Herrick. —  That  assumes  that  he  had  a  conversation  to 
raise  money  for  the  campaign. 

The  President — The  last  question  was  ahnost  an  answer  to 
that  effect    You  can  ask  it 

The  Witness. —  At  his  house. 

Q.  About  when  was  that^  Judge!  A.  Why,  it  was  probably 
seven  or  eight  or  ten  days  after  the  convention,  immediately  f ol- 
lowing  the  convention. 

Q.  At  that  time,  will  you  state  what  conversation  you  had  with 
him  on  that  subject,  that  is  the  subject  of  collecting  checks  for  his 
campaign }  A.  I  went  down  to  his  house,  Second  avenue  and  11th 
street,  in  the  morning,  about  ten  o'clock,  and  they  were  getting 
breakfast,  his  wife  was  getting  his  breakfast,  and  I  went  to  his 
room,  and  we  shook  hands  and  talked  over  things  generally  and 
about  the  campaign,  the  possibilities  of  success  and  the  line  of 
campaign  that  he  intended  to  undertake,  and  he  told  me  he  was 
going  up  state,  going  to  make  a  state  wide  campaign,  and  going 
to  make  it  as  active  as  he  could  during  the  time  he  had ;  and  we 
talked  in  that  way  for  a  time.  I  then  told  him  that  I  had  brought 
him  some  money  to  assist  him  in  his  work,  and  I  then  gave  him  a 
check  for  $200,  signed  by  Mark  Potter,  payable  to  my  order,  and 
endorsed  by  me,  I  think ;  that  is  my  recollection  of  it 

Q.  Will  you  look  at  the  check,  Judge,  of  which  you  are  now 
speaking,  and  see  if  you  are  not  mistaken  about  giving  him  that 
check.  (Counsel  passes  paper  to  witness.)  I  want  to  call  your 
attention  to  it  to  keep  you  from  error.  Didn't  you  in  fact  get  that 
cashed  and  give  him  the  cash  ?    A.  (After  examining) —  No. 

Q.  Well,  look  at  the  endorsement  on  it?  A.  Well,  that  is  mj 
endorsement 

Q.  Whom  is  it  payable  to,  whose  order  I  A.  Nobody  else,  it  was 
my  order. 

Q.  Whom  was  it  payable  to  ?  A.  It  waa  payable  to  me,  and  I 
endorsed  it 

Q.  Did  you  give  it  to  the  Governor  in  that  form  ?  A.  Yes,  sir, 
I  gave  it  to  him  in  that  form.    I  never  cashed  it. 

Q.  What  is  your  bank  ?  A.  The  Nassau  bank.  It  never  went 
through  my  bank. 
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Q.  I  care  nothing  about  the  fact.  I  thought  you  had  it  cashed, 
from  the  endorsement.     A.  No,  I  gave  the  check  — 

Q.  (Interrupting)     Very  welL     A,  May  I  continue? 

Q.  Yes.  A.  And  at  the  same  time,  I  had  another  check,  and  I 
am  a  little  in  doubt  now  whether  it  was  Lyman  Spalding's  check 
for  $100,  or  John  Delehanty's  check  for  $110.  My  impression  as 
to  it  is  that  it  was  John  Delehanty's  check  for  $110.  I  may,  how- 
ever, be  mistaken  about  that. 

Mr.  Stanchfield. —  I  offer  in  evidence  this  check. 

The  President. —  Admitted. 

Mr.  Hinman. —  Before  it  is  admitted,  I  would  like  to  see  it 

(Paper  is  passed  to  counsel.) 

(The  check  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-53.) 

Q.  Now,  will  you  produce,  Judge,  the  check  of  Mr.  Delehanty. 
Haven't  you  —  A.  (Interrupting)  I  had  it  in  my  pocket  yester- 
day.   Mr.  Delehanty  came  here  today  and  I  returned  it  to  him. 

Q.  Is  he  here  at  this  time  ?  A.  He  is  at  this  time,  and  it  is  with 
him. 

Q.  Will  you  state  at  this  time  —  we  will  get  it  for  you.  A. 
Yes.  I  brought  it  up  here  with  me,  and  I  returned  it  to  Mr. 
Delehanty. 

Mr.  Stanchfield. —  Your  Honor  will  pardon  me  until  I  can  get 
that  check. 

Q.  I  hand  you  a  check,  Judge  Conlon,  and  ask  you  whether  or 
no  that  is  the  check  that  Mr.  John  Delehanty  —  that  you  gave, 
to  Mr.  Sulzer,  on  the  occasion  with  reference  to  which  you  are 
now  speaking?  (Counsel  passes  paper  to  witness.)  A.  (After 
examining)  It  is. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

(The  check  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-54.) 
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Mr.  Stanchfield. —  I  will  read  it  in  evidence : 

"  New  York,  October  U,  1912 
BANK  OF  THE  METROPOLIS 

Pay  to  Lewis  J.  Conlon  or  order  $110. 

,  John  Dblahantt." 

Q.  You  handed  that  to  Mr.  Sulzer  at  the  same  time?  A.  I 
think  I  did.  I  handed  it  to  him^  and  I  think  that  was  the  oc- 
casion. 

By  the  President: 

Q.  It  is  either  that,  you  think,  or  Lyman  Spalding's  ?  A.  Yes, 
either  one,  but  I  handed  that  I  know. 

By  Mr.  Stanchfield : 

Q.  Did  you  at  any  time  upon  that  occasion  give  him  any  other 
contribution  in  cash  or  checks  other  than  perhaps  the  Spalding 
check  ?    A.  I  gave  him  a  $100  bill  as  my  own  contribution. 

Q.  In  cash}    A.  In  cash. 

Q.  Anything  more  did  you  give  him  at  that  time  ?  A.  Not  on 
that  occasion. 

Q.  You  state  that  you  told  him  at  the  tune  as  I  recollect  it^  that 
you  gave  it  to  aid  him?    A.  Yes,  sir. 

Q.  What  did  you  say  to  him  on  that  subject  ?  A.  Well,  it  was 
a  general  conversation.  I  do  not  recall  exactly  what  I  said.  I 
spoke  in  that  general  way,  that  I  brought  something  to  aid  him 
or  help  him  out,  terms  like  that. 

Q.  Did  you  qualify  that  expression  in  any  way  that  you  re- 
member now  ?  A.  I  think  I  mentioned  that  I  believed  he  was  short 
of  funds,  or  I  thought  he  was,  and  that  I  intended  to  do  what  I 
could  to  collect  some  money  for  him,  and  that  I  hoped  to  get 
more,  and  he  thanked  me  for  what  I  had  done  and  for  what  I  ex- 
pected to  do. 

Q.  Let  me  call  your  attention,  if  that  is  all  you  recall,  to  a 
statement  here,  and  ask  you  if  you  will  read  it  to  refresh  your 
recollection  (handing  paper  to  witness)  ?  A.  That  is  substantially 
as  I  testified. 
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Q.  What  else  did  you  say  to  him  as  to  the  purpose  for  which 
you  were  collecting  and  giving  him  this  money?  A.  It  was  to 
help  him  along  with  the  necessary  work  of  the  campaign  that  he 
was  entering  upon.  I  did  not  limit  the  use  of  it  in  any  way,  nor 
did  I  attempt  to  direct  him  what  he  should  do  with  it. 

Q.  Judge,  I  call  your  attention  to  another  check,  the  so-called 
Spalding  check  ?  A.  Yes,  sir,  that  is  the  check  that  I  gave  Mr. 
Sulzer. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

(Check  offered  in  evidence  received  and  marked  Exhibit  M-55.) 

Q.  While  they  are  examining  that  check.  Judge,  you  stated 
unqualifiedly  that  this  conversation  was  with  Mr.  and  not  Mrs. 
Gtilzer  ?  A.  It  was  with  Mr.  and  Mrs.  Sulzer,  they  were  both  in  the 
room,  they  were  more  or  less  in  and  out;  she  was  preparing  break- 
fast, but  he  sat  at  the  breakfast  table  and  I  left  it  on  the  table. 

Q.  And  the  conversation  you  have  related  was  with  him?  A. 
With  him. 

Mr.  Stanchfield. —  I  will  read  Exhibit  55: 

''New  York,  October  10,  1912 
FULTON  TRUST  COMPANY  OF  NEW  YORK 

Pay  to  the  order  of  William  Sulzer  $100. 

Lyman  A.  Spalding," 

with  the  indorsement  "  William  Sulzer  "  upon  the  back  of  it 

Q.  Now,  have  you  related  all  the  conversation  that  you  can 
recall  with  Mr.  Sulzer  at  the  time  of  the  delivery  of  the  three 
checks  that  I  have  offered  in  evidence  and  the  $100  in  cash  ?  A. 
I  think  I  have. 

Q.  Did  you  at  that  time  have  in  your  possession  —  I  am  asking 
you  now  to  refresh  your  recollection  and  because  Mr.  Lynn  thinks 
it  is  the  fact  —  did  you  have  with  you  at  the  time  John  Lynn's 
check  for  $500  ?  A.  No,  I  do  not  think  I  ever  handled  that  check 
at  all. 

Q.  You  know  Mr.  Lynn;  Mr.  Lynn  is  a  man  you  know  very 
well  ?    A.  I  know  him  very  well. 
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Q.  And  a  member  of  the  Manhattan  Olnb  f  A«  YieiB,  and  here 
now  as  a  witness. 

Q.  I  hand  you  a  check  for  $600,  and  ask  you  whether  or  no 
that  is  John  Lynn's  signature  to  that  check  ?  A.  It  is ;  it  is  all  in 
his  handwriting,  I  think. 

Q.  It  is  all  in  his  handwriting  ?    A.  Tes,  sir. 

Q.  And  it  is  indorsed  by  Mr.  Sulzer  f  A.  It  is  indorsed  by  Mr. 
Sulzer  —  purports  to  be. 

Q.  Are  you  quite  certain  in  your  recollection  that  you  did  not 
have  that  check  witli  you  at  the  time  ?  A.  I  am  quite  certain ;  I 
know  I  did  not  have  it  when  I  visited  his  home. 

Q.  Did  you  have  it  later  ?    A.  No. 

Q.  As  a  matter  of  recollection  ?    A.  No,  I  never  had  that  check. 

Mr.  Stanchfield. —  I  will  offer  that  check  while  I  have  it  here. 
(Check  offered  in  evidence  received  and  marked  Exhibit  M-56.) 
Mr.  Stanchfield. —  I  will  read  this  check : 

"October  10,  1918 

GUARANTY  TRUST  COMPANY  OF  NEW  YORK 

Pay  to  the  order  of  William  Sulzer  $600. 

John  Lynn." 

Endorsed,  "  William  Sulzer." 

The  President — Adjourn  court 

The  Clerk. —  All  witnesses  summoned  to  appear  by  either  side 
shall  be  here  tomorrow  morning  at  10  o'clock. 

Thereupon  at  5  p.  m.  the  Court  adjourned  to  meet  again  on 
Friday,  September  26,  1913,  at  10  a.  m. 
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iTiF 


IX 


nr    EviDENCB    Dxranro     today's 

PKOCEEDIHGS. 


EXHIBIT  M-12. 
Deposited  by 

WiLLIAlC   Sui^ZEB 
IN 

THE  FARMERS  LOAN  AND  TRUST  00, 

New  Yofif,  Oct.  8,  1912 

DoUari  Cento 

Bills $1,400  00 

Specie 

Checks,  103 1,000  00 

Checks,  107 1,000  00 

Checks,  N.  C 600  00 

Checks,  Eq 250  00 

Checks,  118 260  00 

$4,400  00 

D.LR                                                                         ■  == 


EXHIBIT  M-15. 
Deposit€|d  bj 

W1I.LIAM   SuiiZEB 

IN 

THE  FARMERS  LOAN  AND  TRUST  CO. 

New  York,  Sept.  It,  1918 

Dollars  Cento 

Bills $8,600  00 

Specie 

Checks 

D.  L  R  ■ 
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EXHIBIT  M-ie. 

Deposited  by 

William  Sulzeb 

m 

THE  FARMERS  LOAN  AND  TRUST  CO. 

New  York,  Sept.  25, 1912 

Dallars  CenU 

Bills $4,000      

Specie 

Checks 


D.  I.  R. 


$4,000 


EXHIBIT  M.20. 

Deposited  by 
William  Sulzbb 

THE  FARMERS  LOAN  AND  TRUST  CO. 

New  York,  Oct.  10,  1912 

Dollars    Cent* 

Bills $2,500     00 

Specie 

Checks  (2)   1,000    00 

D.  I.  R.  $3,600    00 
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EXHIBIT  M-21 

Deposited  by 

William  Sulzbb 

nr 

THE  FARMEES  LOAN  AND  TRUST  CO. 

New  York,  Dec.  S8,  1912 

Dollars    Cents 

Bills $3,000     00 

opecie  •••  •••••••••••••«•••«•••••■••••••••••      ••••      •• 

Checks 


EXHIBIT  M-22. 
Dr.     William  Sulzer  in  account  with  tlhe  Fanners  Loan  and 


Trust  Company,  Cr. 

1912. 

Sept.   5.  To  cash 

$5  00 

6. 

60  00 

7. 

76  00 

7. 

60  00 

9. 

4  00 

9. 

$8  00 

9. 

50  00 

68  00 

10. 

$25  00 

10. 

25  00 

14  89 

64  89 

13. 

100  00 

14. 

25  00 

14. 

25  00 

16. 

20  00 

18. 

60  00 

7  60 

18. 

,   25  00 

50  00 

132  50 

19. 

100  00 

20. 

60  00 

688 


TBI1J>   OV   WILLIAIC    SOLZEB 


1912. 

Sept  21. 
21. 
23. 
28. 
24. 
25. 


26. 


27. 


Oct 


28. 

30. 

1. 


3. 
16. 
Dec      19. 
24. 
1913. 
March    7. 
Aug.       5. 
Sept      20.  To  balance 


$154 


1912. 

Sept   3.  By  balance. 

3. 

12. 

19. 

23. 

25. 

Oct    8. 

10. 


76 


$10  00 
66  93 
10  00 


$20  00 

25  00 

15  00 

9  00 

100  00 
50  00 

191  31 

76  93 


$25  00  

100  00  150  80 

440  55 

44  25 

165  00 

209  25 

•  •••••     ■••••• 

50  00 

14  00 

80  76 

16  75 

20  00 

•  •■•••     •••••• 

900  00 

•  •••••     •••••• 

75  00 

•  •■•••     •••••• 

18  24 

254  16 

•  •••■a       ■••••• 

2,500  00 

■  •••••       ••••■• 

22,278  92 

$28,013  60 


X=3 


...$5,112  58 

625  00 

8,600  00 

200  00 

1,253  75 

4,000  00 

4,400  00 

3,500  00 


TBIAL   OF   WIU,IA1£   BWUZMIM 


689 


1012. 

Dec.        1. 

Interest 

•    •    •           •  • 

$61  13     

16. 

•  •  •           •  • 

2,625  00     

19. 

•  •  •           •  • 

1,280  43     

28. 

•  •  •           •  • 

3,000  00     

1913. 

March  19. 

•  •  •           •  • 

616  66     

April       7. 

•  •  •           •  • 

150  00     

16. 

•  •  •           •  • 

575  00     

18. 

•  •  •           •  • 

416  66     

May      20. 

•  •  •           •  • 

416  66     

JtlUfl         1. 

Interest 

•    •    •           •  • 

330  63     

*ofl  01  ^   "lO 

1913. 

Sept      20. 

By  balance.     . . . 

$22,278  92     

EXHIBIT  M-261^. 

Please  examine  and  report  as  soon  as  convenient. 

Mb.  Loins  A.  Sabbcet, 

in  account  with 

THE  MUTUAL  ALLIANCE  TRUST  COMPANY, 

85  Wall  Street 


No.  1  JJ. 

1912. 

Sept     6 

5 

7 

8 

10 

10 

11 

17 

17 


Dr. 


$2. 
34. 
5. 
50. 
67.10 
25. 
50. 
41.45 
20. 


1912. 

Aug. 

Sept 

Oct 


Or. 

31,  Balance. 

10 

30 

1 

5 

8 

11 

15 

19 


$435. 
93.60 
84.75 
203 . 18 
160. 
890. 
1275. 
3350. 
1010. 
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Dr.  Or. 

1912.  1918. 

Sept    20 $10.         Oct      19 $25. 

21 5.                     21 685. 

28 7.16                 24 910. 

24 6.60                26 666.77 

26 40.                     80 147.70 

Oct.        1 74.80    Not.       4 1468.88 

2 1.50                   7 1478. 

8 2.80                 12 400. 

8 60.                     14 498.75 

8 10.                     20 116.69 

6 10.                     21 80.80 

7 29.75    Dec      27 60. 

8 6.85                 31 872.93 

8 10. 

8 40. 

10 600. 


Forward,     $1107.70  Forward $14,066.85 


No.  2  JJ. 

Dr.  Or. 

1912.  1912. 

Forward,  $1107.70  Forward $14,066.86 

Oct      11 76. 

14 1.70 

14 20. 

16 5.61 

16.......  225.46 

18 6. 

18 26.10 

18 16. 

18 10. 

21 16.17 

22 869. 

22 29.10 
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Dr.  Cr. 

1912.  1912.  i 

Oct.      22 $14.06 

22 6.10 

22 25. 

23 31.69 

23 1.75 

23 2.60 

24 550. 

25 1250. 

25 1.80 

25 830.40 

25 330.40 

25 1252.50 

26 90.79 

26 5.67 


Forward,  $6,898 .  39  Forward $14,066 .  85 

No.  3  JJ. 

Dr.  Or. 

1912.  1912. 

Forward,  $6,898.89  Forward $14,066.86 

26 1.06 

28 6.26 

28 650. 

28 18. 

28 4. 

28 1.30 

29 14. 

29 2.70 

80 50. 

80 160. 

80 5. 

30 12. 

81 1.60 

21 
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Dr.  Or. 

1912.  1912. 

Oct.      31 $8.76 

81 25. 

Nov.        1 861. 

2 600. 

2 6. 

4 60. 

4 2.60 

C 300. 

6 10. 

6 6.15 

7 200. 

7 60. 

7 8.04 


Forward,     $9,596.98  Forward $14,066.85 


No.  4  J.T. 

Dr.  Op. 

1912.  1912. 

Forward,  $9,596.98  Forward $14,066.85 

Nov.       7 2.60 

7 600. 

7 76. 

7 816. 

8 75. 

9 160. 

9 647.79 

9 150. 

9 8.66 

9 2.04 

11 10. 

11 20. 

12 10. 

13 861.50 

13 6. 
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Dr.  Cr. 

1912.  1912. 

Nov.     18 $44. 

15 60.60 

16 26. 

16 25. 

16 20. 

18 80. 

19 15. 

20 80. 

21 8. 

21 26. 

22 10. 


Forward,  $12,721.86  Forward $14,066.85 


No.  6  J  J. 

Dr.  Or. 

1912.  1912. 

Forward,  $12,721.86  Forward $14,066.85 

Nov.    23 8. 

23 4. 

26 10. 

26 10. 

26 1.60 

26 12.60 

27 6.40 

29 24. 

29 6. 

30 20. 

80 10. 

Dee.       2 80. 

8 10. 

3 18, 

4 81.43 

4 25. 

6 40. 


644  TEIAL   OF    WILLIAM    SCL2EB 

Dr.  Or. 

1912.  1912. 

Deo.        6 $25. 

9 30. 

11 44.60 

14 16. 

16 5. 

18 10. 

19 77.50 

21 25. 


I 


Forward,  $13,308.78  Forward $14,066.85 

No.  6  J  J. 

Dr.  Or. 

1912.  1912. 

Forward,  $13,308.78  Forward $14,066.85 

Dec.      21 133. 

27 15. 

27 20. 

28 28. 

28 12.35 

28 23.25 

80 12.28 

8^.......  25. 

Balance,  489 .  19 

$14,066 .  86    Dec.     31,  1912 . . .  $14,066 .  85 

August  15,  1913.  Balance..       $489.19 

I  hereby  certify  that  the  foregoing  statement  comprising  six 
sheets  numbered  1  to  6  inclusive,  each  bearing  my  initial  is  a  true 
copy  of  the  original  records. 

ChABLEB  J.  JUBTBB, 

Notary  Public,  Queens  County.  Certificate 
filed  in  New  York  County,  No.  9.  New 
York  County  Register's  No.  5044.  Com- 
mission expires  March  30,  1916. 
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EXHIBIT  M-27. 
Twenty-one  deposit  slips  in  Mutual  Alliance  Trust  Co. 

DSPOSITSD  IN 
THB 

MUTUAL  ALLIANCE  TRUST  COMPANY 

of  New  York, 
36  Wall  Street 

By  Louis  A.  Sarecky,  Sept  10,  1912. 
Check  $93.60. 

(Stamped  on  face  of  slip  —  "  Mutual  Alliance  Trust  Company 
of  New  YorL     Credited  Sep.  10,  1912.     35  Wall  Street") 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Sept  30,  1912. 

Check  $34.76.     (Stamped  credited  Sept  30,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  1,  1912: 

Check  1/10 $208  34 

21 


$208  13 


■      1 


(Pencil  notation  on  slip  "  Treas.  of  U.  S.  Washington,  D.  C") 
Stamped  credited  Oct  1,  1912. 
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Deposited  in  Mutual  AUiance  Trust  Ccnnpeiiy  by  Louia  A. 
Sarecky,  Oct  5,  1912: 

Check  1/10 $100 

D 10 

76 : 50 


$160 


c 


Ex.  cash  10  cents.    (Stamped  credited  Oct.  6,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sareciy,  Oct.  8,  1912 : 

Checks  D   $50 

Home  Ti  Co.  Bklyn 60 

82 10 

17 25 

Citizens  Tr.  ft  Saving  Bank,  Columbus,  0.,  1/10 100 

111 100 

40 25 

8 100 

46 50 

81 50 

D 100 

46 25 

45 25 

46 .  25 

Kings  County  Tr.  Co.  Bklyn 50 

48 100 

64 6 


$890 


10/c.  Ex  Cash.     (Stamped  credited    Oct  8,  1912.) 


r. 
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Deposited  in  Mutoal  Alliance  Trust  Company  by  L.  A.  Sarecky, 
Oct  11,  1912: 

Checka,  117  $100 

American  Trust  Co.,  St  Louis SO 

D 60 

D 250 

25 

260 

60 

800 


$1,275 


(Stamped  credited  Oct  11,  1012.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  pet  16,  1912 : 

Checks  D $250 

D 100 

25 

200 

100 

50 

50 

50 

Hempstead  Bank 2,600 

Hempstead,  L.  1 25 


$8,360 


(Stamped  credited  Oct  15.) 
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Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  19,  1912 : 
Check,  91 $25  00 


(Stamped  credited  Oct  19,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  19, 1912: 

(Top  figures  heading  deposit  slip  $25.00  canceled  with  lead 
pencil.) 

Checks: 

Peter  Doelger $250  00 

Hugo  Hauf 10  00 

J.  E.  Gander  &  Co 25  00 

Nelson  Smiti 100  00 

John  Armstrong 10  00 

Morris  Tekulsky 50  00 

Andrew  M.  Shaefer 40  00 

James  Hurley 50  00 

Geo.  H.  Neville 50  00 

David  Gerber 160  00 

W.  F.  CarrcU 10  00 

W.  R  Dowd 16  00 

McGrau  Coxe 200  00 

Samuel  Bauman 50  00 

(Total  in  ink, canceled  and  lead  pencil  total  of  $1,010  supplied.) 

Ex.  cash  20/c. 

(Stamped  credited  Oct  19,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  21,  1912: 

Checks: 

A.  Storhi  12 $100  00 

W.  Penney  40 50  00 

Jn.  Calamity  B 110  00 
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L.  ScheBuiger  D $200  00 

E.  Neufeld  77 26  00 

E.  J.  CasBidy  46 60  00 

$635  00 
(Stamped  credited  Oct  21,  1012.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  24,  1912 : 

Checks: 

S.  XJhlman  167 $300  00 

C.  G.  Full  46 10  00 

W.  H.  Miller  44 260  00 

R.  Foster  23  250  OO 

W.  E.  Curtis  2 100  00 


$910  00 


(Stamped  credited  Oct  24,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Oct  26,  1912 : 

Checks: 

Henry  Block $100  00 

Chas.  Thostav   100  00' 

Standard   Finance  Co 26  00 

J.  H.  Gardner 200  00 

John  B.  Judson,  Gloversville,  N.  Y 100  00 

T.  Schlesinger 80  26 

Max  Bosen 11  61 


$566  77 


Ex.  cash  10/c 

(Stamped  credited  Oct.  2f).  1912.) 
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Deposited  in  Mutual  Alliance  Truat  Company  by  Louis  A. 
Sareciy,  Oct  80,  1912: 

Checks: 

Bird  S.  Color  D $100  00 

M.  F.  O'Doughue,  Washington,  D.  C.  Loan  Tr.  Co.  10  00 

Therese  Schlesinger 12  70 

Samuel  Peyser    26  00 


$147  70 


Ex.  cash  10/c 

(Stamped  credited  Oct.  80,  1&12.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Nov.  4,  1912 : 

Bank  notes  cash  $100  00 

Checks: 

Jos.  W.  Kay  118 60  00 

L.  K  Rosenbaum  %  Nat.  City  Bank  Seattle  Wash. .  100  00 

J.  B.  Gray  1/10  Yonkers  Nat  Bank 60  00 

L.  I.  Doyle  54 100  00 

B.  Guawm  ( ?)  d 20  00 

J.  T.  Gwathmey 100  00 

Thos  E.  Rush  4 6  00 

W.  E.  Genglus  77 26  00 

C.  G.  Pinkney  11 200  00 

F.  S.  Cisna  Treas.  W.  S.  1/10 208  83 


$1,468  88 


I       I 


66/c  Ex. 

(Stamped  credited  Nov.  4.  1912). 
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Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky^  November  7,  1912: 

Bank  notes $950  00 

John  F.  O'Brien 60  00 

Daniel  M.  Brady 100  00 

Isaac  Purdy  ?,  Mt  Kisoo,  N.  Y. 250  00 

Joe  Standfast 26  00 

O.  J.  Gude 100  00 


$1,476  00 

Ex.  cash  26/e 

(Stamped  credited  Nov.  7,  1912). 


Deposited  in  Mutual  Alliance  Trust  Oompany  by  Louis  A. 
Sarecky,  Nov.  12,  1912: 

Checks: 

Treas.  W.  S.  1/10 $126  00 

Treas.  W.  S.  1/10 126  00 

Washington  8    160  00 


$400  00 


Ex.  cash  26/c 

(Stamped  credited  Nov.  12,  1912). 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sareclcf,  November  14,  1912: 

Checks: 

Jacob  A.  Jacobs,  Montreal $600  00 

1  26 


$498  76 
(Stamped  credited  Nov.  14,  1912.)  ■    = 
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Deposited  in  Mutual  Alliance  Trust  Companj  by  Louis  A. 
Sarecky,  Nov.  20,  1912 : 

Bank  notes $100  00 

Checks  1/10 5  00 

D  4  01 

D  6  58 


$115  59 


Ex.  cash  10/c 

(Stamped  credited  Nov.  20,  1912.) 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  November  21,  1912: 

Checks  54 $7  80 

45 22  50 


$30  90 

(Stamped  credited  Nov.  21,  1912).  ■       a 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Dec.  27,  1912 : 

Bank  notes $80  00 

(Stamped  credited  Dec.  27,  1912).  = 


m 


Deposited  in  Mutual  Alliance  Trust  Company  by  Louis  A. 
Sarecky,  Dec.  31,  1912: 

Bank  notes $350  00 

Checks   22  93 


$372  93 

(Stamped  credited  Dec.  31,  1912).  ■ 
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EXHIBIT  M-28. 
No.  1670  New  York,  October  SI,  1912 

THE  MECHANICS  &  METALS  NATIONAL  BANK 

OF  THE  City  of  New  Tobk. 

Pay  to  the  order  of  Louis  Sarecky,  Secretary  &c, $500 .  00 

Five  hundred  and  no/100 Dollars. 

(Signed)     Thomas  E.  Bush. 

(Printed  on  check  on  left  end.) 
Thomas  E.  Rush. 

Endorsed  on  back,  L.  A.  Sarecky,  Secretary.  Endorsed,  Pay 
to  the  order  of  the  National  Bank  of  Commerce  Nov.  4,  1912, 
The  Mutual  Alliance  Trust  Company  of  New  York  at  Wall 
Street  Also  endorsed,  Received  through  the  New  York  Clearing 
House  Nov.  4,  1912  Receiving  Teller,  Endorsements  guaranteed 
by  Natl.  Bank  of  Commerce,  of  New  York. 


EXHIBIT  M-30. 

No.  New  York,  Oct  10th,  1912 

METROPOLITAN  TRUST  COMPANY 
OF  THE  City  of  New  Yoek. 

Pay  to  the  order  of  William  Sulzer 

One  himdred    Dollars. 

$100.00  (Signed)  William  V.  Ellaj3. 

(On  left  hand  side  of  check)    49  Wall  Street. 
Endorsed  on  back  Wm.  Sulzer,  L.  A.  Sarecky. 

Endorsements  on  back.  Received  payment  through  the  New 
York  Clearing  House  Oct  11,  1912,  receiving  teller.  Endorse- 
ments guaranteed  Nat.  Bank  of  Commerce  in  New  York. 

Pay  to  the  order  of  the  National  Bank  of  Commerce  Oct.  11, 
1912,  The  Mutual  Alliance  Trust  Co.  of  New  York,  35  Wall 
Street. 
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EXHIBIT  M-81. 

New  York,  Oct.  10, 1919 

E.  0.  BENEDICT  k  CO., 
80  Bboadwat^ 

Pay  to  the  order  of  Wm,  Snker, 

Two  hundred  and  fifty Dollars. 

$250.  (Signed)  E.  C.  Bbwbdiot. 

Endorsed  on  back,  Wm.  Sulzer,  L.  A.  Sarecky. 

Beceived  payment  through  the  New  York  Clearing  House,  Oct. 
14,  1912,  3rd  Teller,  Endorsements  guaranteed  Nat  Bank 
of  Commerce  in  New  York.  Pay  to  the  order  of  the  National 
Bank  of  Commerce  Oct.  11,  1912,  the  Mutual  Alliance  Trust 
Co.  of  New  York,  35  Wall  Street  Beceived  Payment  Oct  14, 
1912,  E.  T.  Endorsements  guaranteed,  Nat  Bank  of  Com- 
merce in  New  York. 


EXHIBIT  lC-82. 

No.  New  York,  Od.  16, 1919 

THE  GAKPIELD  NATIONAL  BANK. 
6th  Avx.  &  28bd  Stbbbt. 

Pay  to  the  order  of  William  Sulzer, $60.00 

Fifty Dollars. 

(Signed)         Mobbis  Tekulbkt. 

Endorsed  on  back  Wm.  Sulzer,  L.  A.  Sarecky.  Pay  to  the 
order  of  the  National  Bank  of  Commerce  Oct  19,  1912,  The 
Mutual  Alliance  Trust  Co.  of  New  York,  86  Wall  Street 
Received  payment  through  the  New  York  Clearing  House,  Oct 
19,  1912,  Beceiving  Teller,  Endorsements  guaranteed,  Nat  Bank 
of  Commerce^  in  New  York. 
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EXHIBIT  M-83, 
No.  1063.  New  York,  Oct.  18th,  191» 

THE  STANDARD  TRUST  COMPANY 

OF  NlW  YOBK, 

Through  New  York  Clearing  House  AssociatioiL 

Pay  to  the  order  of  Louis  A.  Sareckj 

Three  hundred  and  00/100 Dollars. 

$300.00  (Signed)  Simon  IlHLMAirir. 

(On  left  hand  end)  25  Broad  Street 

Endorsed  on  back  Louis  A.  Sareckj.  Pay  to  the  order  of  the 
National  Bank  of  Commerce  Oct.  24^  1912,  The  Mutual  Alliance 
Trust  Company  of  New  York,  86  Wall  Street 

Received  Payment  through  the  New  York  Clearing  House, 
Oct  24,  1912,  Mail  Teller,  Endorsements  guaranteed  Nat'l  Bank 
of  Commerce  of  New  York. 


EXHIBIT  M-84. 

Pjstbb  Doeloeb, 
lagbb  bbss  bbbwebt, 
Bottling  Department 

No.  7375.  New  York,  Oct  U,  1919 

Pay  to  the  order  of  William  Sulzer $250.00 

Two  hundred  and  fifty  and  00/100 Dollars. 

To  the  Yorkville  Bank  Peter  Dodger, 

New  York.         (Signed)     Chablbs  P.  Doblgbb, 

Attorney. 
Stamped  Not  over  Two  hundred  and  sixty  dollars. 

Endorsed  on  back  Wm.  Sulzer,  L.  A.  Sorecky.  Pay  to  the  order 
of  the  National  Bank  of  Commerce  Oct.  19,  1912.  The  Mutual 
Alliance  Trust  Co.  of  New  York,  35  Wall  Street.  Received 
payment  through  the  New  York  Clearing  House  S.  Oct  19, 
1912,  Receiving  Teller,  Endorsements  guaranteed,  Nat.  Bank  of 
Commerce  in  New  York. 
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EXHIBIT  M.36. 

No-  New  York,  October  9,  1912 

GUARANTY  TRUST  COMPANY  OF  NEW  YORK 

Pay  to  the  order  of  Wm.  Sulzer, 

Five  hundred 00/00 Dollars 

$500.00.  (Signed)         Wm.  McCombs. 

Endorsed  on  back  WnL  Sulzer.  L.  A.  Sarecky.  Pay  to  the 
order  of  the  National  Bank  of  Commerce,  Oct.  11,  1912.  The 
Mutual  Alliance  Trust  Company  of  New  York,  35  Wall  Street- 
Received  payment  through  the  New  York  Clearing  House,  Oct. 
11,  1912,  Receiving  Teller.  Endorsements  guaranteed  Nat  Bank 
of  Commerce  in  New  YorL 


EXHIBIT  M-36. 

New  York,  October  19,  1916  No.  4931 

THE  CHEMICAL  NATIONAL  BANK 

Pay  to  the  order  of  Hon.  William  Sulzer $100.00. 

One  hundred  00/00 Dollars. 

(Signed)         A.  N.  Stoibeb, 

New  York  Managing  Atiy, 

Endorsed  on  back,  William  Sulzer,  L.  A.  Sarecky.  Pay  to  the 
order  of  the  National  Bank  of  Commerce,  Oct.  21,  1912.  The 
Mutual  Alliance  Trust  Company  of  New  York,  36  Wall  Street. 
Received  payment  through  New  York  Clearing  House,  Oct  21, 
1912,  Receiving  Teller.  Endorsements  guaranteed|  Nat  Bank 
of  Commerce  in  New  York. 
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EXHIBIT  M-37. 

No.  2,  Santa  Fe,  New  York,  Oct.  H,  1912 

W.  K  COLER  &  CO.,  BANICERS. 
No.  43  Cedar  Street 

Pay  to  the  order  of  William  Sulzer, 

One  hundred  and  no/100  Dollars. 

$100.00 

(Signed)    Bibd  S.  Coleb. 

Stamped  on  face,  PAID,  W.  H.  Color  &  Co.,  New  York. 

Endorsed  on  back,  Wm.  Sulzer.  Louis  A.  Sarecky.  Pay  to  the 
order  of  the  National  Bank  of  Commerce  Oct.  80,  1912,  The 
Mutual  Alliance  Trust  Co.  of  New  York,  35  Wall  street 

Received  Payment  Oct  31,  1912,  Endorsements  guaranteed, 
Nat.  Bank  of  Commerce  in  New  York. 


EXHIBIT  M-38. 

No.  3847  New  York,  Nov.  1, 1912 

MUTUAL  ALLIANCE  TRUST  CO. 

Pay  to  the  order  of  William  J.  Sulzer, 

One  hundred  and  00/000 Dollars. 

$100.00 

(Signed)     J.  Tbmple  Gwathmby. 

Printed  on  left  hand  end,  J.  Temple  Gwathmey,  3  South 
William  Street 

Stamped  on  face.  Mutual  Alliance  Trust  Co.,  New  York,  (35 
Wall  St)  Endorsed  on  back,  Wm.  Sulzer,  Louis  A.  Sarecky. 
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EXHIBIT  M-89. 

No.  2186.  New  York  City,  Nov.  S,  1918 

FEANKLIN  TRUST  COMPANY. 

166  Montague  Street,  Brooklyn* 

Pay  to  the  order  of  William  Suker, 

Fifty  and  no/100   DoUara. 

$50.00. 

(Signed)         John  F.  O'Bbibit. 

Printed  on  left  end,  John  F.  O'Brien. 

Endorsed  Wm.  Sulzer.  L.  A.  Sarecky.  Pay  to  the  order  of 
The  National  Bank  of  Commerce  Nov.  7,  1912,  The  Mutual 
Alliance  Trust  Co.  of  New  York,  35  Wall  Street 

Received  Payment  through  the  New  York  Clearing  House, 
Nov.  17,  1912,  Receiving  Teller,  Endorsements  guaranteed  Nat 
Bank  of  Commerce^  in  New  York. 
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FRIDAY,  SEPTEMBER  26, 1918 

Sbnatb  Chambeb 
Aidant,  New  Yobx 

Pursuant  to  adjoununent  the  Court  convened  at  10  a.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

Mr.  Kresel. —  May  it  please  the  Court :  We  omitted  yesterday 
to  o£Fer  in  evidence  the  letter  received  by  Mr.  Hawley  in  regard 
to  his  contribution.    I  want  to  o£Fer  it  now. 

(Letter  offered  in  evidence  received  and  marked  Exhibit  M-57.) 

Mr.  KreseL — This  letter  is  written  on  the  stationery  of  the 
Committee  on  Foreign  Affairs  and  reads  as  follows: 

116  Broadway,  New  York,  October  £8,  191S 
George  C.  Hawley,  Esq.,  Doblsr  Brewery,  Albany,  N.  T. 

''  My  Dbab  Mb^  Hawusy. —  Just  a  line  to  thank  you  for 
all  you  are  doing  in  my  behalf,  and  to  tell  you  how  deeply  I 
appreciate  it  With  best  wishes  and  hoping  to  see  you  before 
long, 

^  Believe  me,  sincerely  yours, 

"  William  Sulzeb." 

Mr.  Kresel. — ^At  the  same  time,  may  I  offer  two  letters,  one 
received  by  William  Hoffman  and  one  by  William  J.  Elias.  Two 
letters  offered  in  evidence  received  and  marked  Exhibits  M-58  and 
M-59. 

Mr.  Marshall — ^Will  you  allow  me  to  look  at  them! 

Mr.  KreseL —  Certainly.  The  letter  to  Mr.  Hoffman  reads  as 
follows : 

"  115  Broadway,  New  Tork,  October  28,  lOlt 

*'Mr.  Wmiam  Hoffman,  66th  street  &  Srd  avenue.  New 
York  CUy: 

^  My  Dxab  Mb.  Hoffman. —  Just  a  line  to  thank  you  for 
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all  you  are  doing  in  my  behalf,  and  to  tell  you  how  deeply 
I  appreciate  it.  With  best  wishes  and  hoping  to  see  you 
before  long,  believe  me, 

^  Sincerely  yours, 

"  William  Sulzbb.'^ 

The  letter  to  William  J.  Elias  is  as  follows : 

'115  Broadway,  New  York,  October  19,  1912 

WUliam  J.  Elias,  Esq.,  40S  East  SJ^th  street.  New  York 
CUy: 

"My  Deab  Mb.  Elias. —  Many,  many  thanks  for  your 
very  kind  letter  and  enclosure  I  appreciate  all  you  say  and 
all  you  have  done.  You  are  indeed  a  good  friend  of  mine. 
With  best  wishes,  believe  me, 

"  Very  sincerely  your  friend, 

"  William  Sulzeb." 

Mr.  Stanchfield. —  Is  Judge  Conlon  in  the  room ! 

Mr.  Conlon. —  Here. 

Mr.  Stanchfield. —  Besume  the  stand* 

Lewis  J.  Conlon,  recalled. 

Direct  examination  continued  by  Mr.  Stanchfield: 

Mr.  Stanchfield. —  The  record,  if  the  Presiding  Judge  please, 
fails  to  disclose  the  reading  in  the  record  of  the  check  of  Mr. 
Potter,  offered  in  evidence  yesterday,  of  October  10,  1912. 

The  President. —  If  you  will  read  it  today  in  evidence  and  let 
it  appear  in  today's  record,  will  that  answer  your  purpose  as  well, 
Mr.  Stanchfield? 

Mr.  Stanchfield. —  Yes.    I  purpose  now  to  read  it. 

''  New  York,  October  10,  191S 

"  NATIONAL  BANK  OF  COMMERCE  IN  NEW  YORK 

"  Pay  to  the  order  of  L.  J.  Conlon  two  hundred  dollars. 

"  (Signed)         Mabk  W.  Potteb.** 
Endorsed:  L,  J.  Conlon. 
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Q,  Judge  Conlcm,  at  the  time  of  the  adjouminent  last  evening, 
we  had,  I  think,  concluded  the  first  conversation  you  had  with 
Governor  Sulzer,  in  which  you  delivered  to  him  certain  checks. 
Now,  did  you  see  him  again  before  the  election  t    A.  Yes,  sir. 

Q.  Do  you  recall  where  i    A.  I  saw  him  at  the  Manhattan  Club. 

Q.  What  transpired  between  you  on  that  occasion  with  refer- 
ence to  contributions,  by  check  or  cash?  A.  Shortly  after  this 
interview  at  his  house,  I  should  think  a  few  days,  maybe  a  week, 
I  met  him  in  the  club  and  gave  him  a  check,  either  the  check  of 
John  Delehanty  or  the  check  of  Lyman  Spalding,  now  in  evidence. 

Q.  Have  you  completed  your  answer  ?    A.  Yes. 

Q.  Did  you  give  him  any  other  check  at  that  time  t  A.  Later 
on  I  did. 

Q.  That  was  upon  still  another  occasion  ?  A.  Yes,  on  another 
occasion. 

Q.  Being,  numerically  speaking,  the  third  occasion?    A.  Yes. 

Q.  Now,  where  did  your  interview  upon  the  third  occasion  take 
place?    A.  In  the  club,  the  Manhattan  Club. 

Q.  And  can  you  give  us  about  what  time  it  was,  in  the  month ! 
A.  It  was  about  election,  or  within  a  day  or  two  of  the  election, 
or  approximately,  well,  two  days,  perhaps,  I  should  think,  in  my 
recollection. 

Q.  What  transpired  between  you  and  candidate  Sulzer  on  that 
occasion?  A.  I  handed  him  a  check  for  $100,  drawn  by  Mr. 
Daniel  Brady,  payable  to  Mr.  Sulzer,  and  told  him  it  was  a  con- 
tribution from  Mr.  Brady,  and  handed  it  to  him* 

Q.  Contribution  for  whatf 

Mr.  Marshall. —  One  moment 

The  Witness. —  I  donH  know  that  I  added  anything  to  it,  only 
it  was  a  contribution  from  Mr.  Brady  and  I  handed  it  to  him. 

Q.  Will  you  read  that  last  sentence  of  your  statement,  please, 
where  my  thumb  is  ?    A.  I  read  it. 

Q.  Does  that  refresh  your  recollection?    A.  Yes. 

Q.  As  to  what  you  said  ?    A.  That  is  true,  the  phrasing. 

Q.  Just  tell  us  what  is  true?  A.  True  that  I  said  it  was  a  con- 
tribution to  help  him  along  in  his  campaign. 

Q.  Did  you  deliver  him  any  other  moneys  or  checks  or  evi- 
dences of  finance  during  the  campaign  ?    A.  No. 
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Q.  Did  you  later  receive  any  acknowledgment  from  candidate 
Sulzer  or  Q-ovemor-elect  Sulzer  for  any  of  these  contributions? 
A.  I  think  I  received  a  letter  from  Sarecky,  his  secretary,  after 
the  first  interview  at  his  house  acknowledging  the  receipt  of  my 
money. 

Q.  Have  you  that  acknowledgment  with  you  ?  A.  No,  I  didn't 
keep  it. 

Q.  Have  you  heard  these  various  acknowledgments  read  here, 
some  of  them  this  morning?    A.  Yes. 

Q.  Was  this  in  that  usual  rubber  stamped  form?  A.  No,  it 
was  in  substance  that  Suker  had  directed  him  to  acknowledge 
the  receipt  of  the  money  and  to  thank  me  for  it. 

Q.  You  got  a  direct  acknowledgment  then  of  the  receipt  of 
money?     A.  Yes, 

Q.  I  notice  in  the  statement  filed  by  the  Govemor^lect,  marked 
managers'  Exhibit  3,  that  you  are  put  down  among  the  names  of 
contributors  as  no.  14  for  the  amount  of  $110.  That  should  have 
been  —  A.  That  is  a  mistake. 

Q.  That  is  a  mistake?    A.  Yes. 

Q.  That  should  have  been  a  contribution,  should  it  not,  from 
Mr.  John  Delehanty  ?  A.  That  was  the  check  of  John  Delehanty 
payable  to  my  order  and  endorsed  by  me,  and  perhaps  that  is 

Q.  The  same  check  you  testified  yesterday  you  delivered  to  Mr. 
Sulzer?    A.  Yes,  sir. 

Q.  Judge,  you  know  Theodore  W.  Meyers  very  well  ?  A-  Yes, 
sir. 

Q.  Do  you  not  ?    A.  Yes,  sir. 

Q.  Known  him  a  great  many  years  ?    A.  A  great  many  years. 

Q.  He  has  been  a  one  time  comptroller  of  New  York  ?  A.  Yes, 
sir. 

Q.  And  one  time  president  of  the  National  Democratic  Club  ? 

.a..       X  6S,  Sir. 

Q.  And  is  now  abroad,  is  he  not  ?  A.  I  think  he  is ;  reported 
to  be  abroad  anyway. 

Q.  And  are  you  familiar  with  the  fact  that  he  is  a  man  of  large 
means ?    A.  Yes,  sir;  reputed  to  be  a  man  of  very  laige  means. 

Q.  Well,  I  mean  as  a  matter  of  common  repute?    A,  Yes. 

Q.  I  hand  you  a  check  — 
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Mr.  StanchfielcL — I  will  state  to  counsel  upon  the  other  side 
that  I  am  doing  this  to  save  time. 

Q.  That  is  the  signature,  is  it  not^  to  that  check  of  Theodore 
W.  Meyers,  in  your  judgment  ?    A.  Yes,  I  should  say  it  was. 

Mr.  Stanchfield. —  I  oflFer  tiiat  in  evidenca 

Mr.  MarshalL —  No  objection. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-60.) 

Mr.  Stanchfield. —  I  read  in  evidence,  if  the  Presiding  Judge 
please,  Exhibit  M-60 : 

No.  10850  New  York,  October  10,  1912 

THE  FARMERS  LOAN  &  TRUST  COMPANY 
Pay  to  the  order  of  bearer  one  thousand  dollars. 

TUEODOBE  W.  MbTEBS. 

It  bears  upon  the  back  of  it  the  rubber  stamp :  ^^  Pay  to  the 
order  of  the  Manhattan  Company  "  signed  by  **  Boyer,  Griswold 
k  Company." 

I  will  state  for  the  general  information  of  the  members  of  the 
Court  that  these  rubber  stamp  endorsements  of  Boyer,  Griswold 
&  Company  are  so  faint  that  I  am  not  at  all  certain  whether  they 
appear  upon  your  photographs  or  not,  but  if  any  of  you  have  the 
curiosity  you  may  see  the  original. 

The  President —  Is  Ihere  any  dispute  of  the  rubber  stamp  on 
them? 

Mr.  Stanchfield. —  No,  it  is  conceded  on  the  other  sida 

Mr.  Marshall. —  We  consented  to  its  going  in  evidence. 

Mr.  Stanchfield. —  The  witness  is  yours,  gentlemen. 

Cross-examination  by  Mr.  Herrick: 

Q.  Judge,  before  you  received  this  check  of  Mr.  Potter  that  you 
have  produced  here,  you  had  some  conversation  with  him,  did  you 
not  ?     A.  With  Mr.  Potter  ? 
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Q,  Tee.    A.  Yes,  sir. 

Q.  In  relation  to  Mr.  Sulzer's  financial  condition  ?    A.  Yes,  sir. 
Q.  And  you  made  a  statement  to  him  in  regard  to  that  condi- 
tion, did  you  not  ?    A.  I  expressed  an  opinion  about  his  finances. 
Q.  What  was  that  opinion? 

Mr.  Stanchfield. —  That  is  objected  to. 

The  President —  How  is  it  material  ? 

Q.  What  was  the  conversation  between  you  and  Mr.  Potter! 

Mr.  Stanchfield. —  Objected  to  upon  the  ground  that  it  was 
never  imparted  to  the  candidate  Sulzer,  and  not  in  his  presence. 

Mr.  Herrick. —  Possibly  true,  but  we  can  see  the  purpose  for 
which  the  money  was  given  sheds  some  light  upon  that. 

Mr.  Stanchfield. —  The  purpose  for  which  it  was  given  is  re- 
flected in  the  language  of  the  witness  to  candidate  Sulzer  at  the 
moment  that  he  tendered  him  the  check. 

Mr.  Herrick. —  Not  entirely. 

Mr.  Stanchfield. —  It  cannot  be  controlled  by  any  private  con- 
versation between  the  witness  and  Mr.  Potter. 

Mr.  HerricL —  It  was  a  transaction  that  they  introduced.  We 
are  entitled  to  have  everything  that  took  place  at  that  time. 

The  President. —  This  brings  up  the  question  that  was  dis- 
cussed to  some  extent  yesterday.  It  seems  to  me  it  would  be  just 
as  well  to  dispose  of  it  fiinally  now.  I  think  it  is  competent,  for 
this  reason:  The  charge,  I  think  it  is  the  sixth,  is  larceny;  that 
is  the  term  used.    It  says,  "  Was  guilty  of  larceny." 

We  have  reserved  every  question  as  to  the  suflBciency  of  the 
articles,  its  character,  whether  they  are  ground  for  impeachment 
or  not,  and  it  is  entirely  possible  that  there  may  be  different 
views  by  the  different  members  of  the  Court  on  that  question. 
Therefore,  the  parties  on  each  side  have  the  right  to  introduce 
evidence  to  meet  any  view  which  the  Court,  or  any  of  the  mem- 
bers of  it,  may  entertain  on  the  final  submission.  Here  is  charged 
a  larceny.    It  may  not  affect  the  moral  culpability  of  the  party, 
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but  to  meet  this  the  respondent,  it  seems  to  me^  has  the  right  to 
show  that  whatever  the  delinquency  may  be,  still  he  was  not  guilty 
of  the  crime  of  larceny,  and  could  not  be  convicted  therefor  if  he 
was  indicted  by  a  petit  jury.  I  understand  the  rule  in  larceny 
to  be  that  money  delivered  by  a  party  to  another,  if  he  assents, 
not  subsequently,  but  if  his  intent  at  the  time  was  to  give  him 
title  to  the  property,  cannot  be  the  subject  of  larceny.  In  other 
words,  even  the  undisclosed  intent  of  the  party,  the  owner,  to 
the  alleged  offender,  to  give  him  the  property,  that  negatives  the 
idea  of  technical  larceny,  and  prevents  his  conviction  for  the 
crime  of  larceny,  however  great  may  be  the  moral  culpability  of 
the  party.  That  I  understand  to  be  the  law  as  stated  in  the  text- 
books. The  last  case  familiar  to  me  is  one  in  the  Court  of  Ap- 
peals, 178  N.  Y.,  I  think,  People  v.  Mills.  There  the  conviction 
was  affirmed.  That  was  an  attempt  to  steal  certain  indictments 
so  that  the  party  indicted  might  not  be  prosecuted.  It  was 
upheld,  the  conviction,  dissenting.  Judge  Bartlett.  That  was 
upheld.  The  prevailing  opinion,  written  by  Judge  Vann,  shows 
the  distinction  between  private  property  and  public  property, 
that  the  act  of  no  one  of  the  officers  or  the  State  could  amount 
to  an  assent  to  the  taking  of  the  property  of  the  State,  but  he 
speaks  of  the  difference  between  that  and  private  ownership. 

In  that  view,  I  think  this  testimony  is  admissible.  Of  course, 
gentlemen,  when  it  comes  to  the  determination  of  the  question 
of  fact  that  he  did  really  intend,  you  are  not  bound  by  the 
statement  of  any  witness.  It  is  for  you  to  say  whether  it  was  so 
or  not.  That  is  my  reason  for  the  decision.  I  hope  some  member 
of  tile  Court  will  ask  for  a  vote  on  that 

Judge  Werner. —  In  accordance  with  the  suggestion  of  the 
President,  I  ask  for  a  call  of  the  roll. 

Judge  Hiscock. —  Now,  just  what  will  be  the  question  we  are  to 
vote  on,  Mr.  Presiding  Officer,  whether  the  objection  will  be  sus- 
tained} 

The  President. —  Whether  the  objection  will  be  sustained ;  but 
practically,  for  the  information  of  the  Presiding  Officer,  practi- 
cally you  will  construe  that  as  raising  the  question  which  the 
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counsel  discussed  and  as  to  which  I  haye  given  you  mj  views  jkow. 
Call  the  roll,  Mr.  Clerk 

Senator  Argetsinger. —  No. 

Judge  Bartlett. —  I  vote  that  the  testimonj,  as  to  the  intention 
of  the  persons  parting  with  the  property,  is  admissible. 

Senator  Argetsinger. —  It  was  my  intention,  Mr.  President,  to 
agree  with  your  Honor's  decision,  in  my  vote. 

Judge  Bartlett. —  I  hope  I  have  made  it  plain  it  is  mine  also. 

Senator  Brown. —  I  understand  that  very  few  in  the  back  of 
the  chamber  understand  the  question,  and  I  think  it  should  be 
stated  again  before  they  vote  upon  it. 

The  President. —  Now,  so  that  you  may  understand,  gentlemen, 
without  putting  it  formally,  all  those  that  vote  aye  or  yes  on  this 
question  will  exclude  the  testimony  and  prevent  the  witness  from 
telling  what  instructions  —  what  is  the  man's  name  that  gave  you 
the  check  ? 

The  Witness.—  Mr.  Potter. 

The  President. —  Of  Potter's  instructions,  or  that  Potter  gave 
him.     All  those  who  vote  "  no  "  will  vote  to  sustain  the  ruling 
of  the  Chair  and  admit  the  evidence.    Now,  do  you  understand 
the  question,  Senator  Brown} 

Senator  Brown. —  Yes. 

Mr.  Stanchfield. —  Will  your  Honor  pardon  me  for  a  moment 
It  would  seem  to  me  as  if  it  would  be  much  clearer  if  tiie  vote 
would  be  taken  upon  the  question  as  to  whether  or  no  the  objection 
should  be  sustained  ? 

The  President. —  That  is  it  Those  who  vote  yes,  sustain  the 
objection  and  exclude  the  evidence.  Those  that  vote  no,:  allow 
the  evidence  to  come  in. 

Mr.  Stanchfield. —  Now,  will  the  Presiding  Judge  permit  me  to 
state,  in  the  hearing  of  the  Court,  the  objection  of  the  board  of 

manngers  ? 
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The  President — ^You  have  stated  it. 

Mr.  Stanchfield —  No^  I  haven't  stated  it ;  I  haven't  stated  its 
grounds  so  that  they  could  hear  it 

The  President —  You  maj  state  the  objection,  but  not  to  dis- 
cuss it    That  has' been  done. 

Mr.  Brackett — I  want,  before  my  associate  makes  his  state- 
ment, to  suggest  this  as  the  question  to  be  decided:  Shall  the 
decision  of  the  Presiding  Judge  stand  as  the  decision  of  the 
Court?    Isn*t  that  the  best  way  to  put  the  question} 

Mr.  Marshall. —  That  is  right 

The  President. —  Well,  any  way  that  the  gentlemen  will  under- 
stand best;  that  is  the  practical  point  to  be  arrived  at  It  is  of 
no  particular  moment  how  it  is  put  so  long  as  it  is  understood.  In 
the  way  it  is  best  understood  is  the  best  way  to  put  it 

Mr.  Stanchfield. —  If  the  Court  please,  &e  position  of  the  board 
of  managers  is  this:  The  witness  Conlon  testified  that  upon  a 
certain  occasion  in  October,  1912,  while  Governor  Sulzer  was 
a  candidate  for  Governor,  he  delivered  to  Governor  Sulzer  the 
check  of  Mark  M.  Potter  for  $200,  stating  to  candidate  Sulzer  at 
the  time  of  the  delivery  of  the  check  that  it  was  to  aid  him  in 
his  campaign.  Judge  Kerrick  now  asks  the  witness  to  relate  a 
conversation  between  the  witness  and  Mr.  Potter,  the  maker 
of  the  check,  not  in  the  presence  of  Mr.  Sulzer.  And  the  mana- 
ger's objection  is  that  candidate  Sulzer  was  bound  by  the  state- 
ment when  he  took  the  check,  that  it  was  given  to  him  to  use  in 
his  campaign,  and  that  the  respondent  may  not  prove  the  con- 
versation between  the  witness  and  Mr.  Potter,  the  giver  of  the 
check,  not  in  the  presence  of  Governor  Sulzer.  That  is  the  posi- 
tion of  the  managers. 

Mr.  Herrick. —  May  I  state  our  position! 
The  President—  Yes. 

Mr.  Herrick. —  Our  position  is  simply  this:  The  witness  on 
the  stand  has  made  two  statements,  one,  that  he  handed  this 
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money,  this  check,  to  Mr.  Sulzer,  stating  that  it  was  a  contribution. 
Then  his  attention  was  called  apparently  to  some  statement  that 
he  had  made  before,  and  he  added,  to  the  campaign  contribution. 
The  purpose  of  my  question  is  this:  It  has  been  said  by  the 
Presiding  Judge  heretofore  that  upon  a  charge  of  larceny  the 
question  of  intent  of  the  owner  of  the  property,  his  willingness  to 
have  it  taken,  was  material  and  competent  upon  the  question  of 
larceny.  We  propose  to  show  that  a  revelation  of  Mr.  Sulzer's 
financial  condition  was  made  to  Mr.  Potter  at  this  time,  and  he 
was  informed  that  contributions  would  be  taken  up  by  Judge 
Conlon  —  practically,  I  don't  say  in  words  —  for  the  purpose  of 
relieving  that  situation.  That  is  the  purpose  of  our  question.  We 
propose  to  follow  it  up  —  I  believe  that  we  can  do  it  —  by  some 
additional  evidence  from  Judge  Conlon  as  to  what  he  stated  to 
Mr.  Sulzer  at  the  time  these  moneys  were  given  to  him. 

The  President. —  I  hold  that  the  testimony  is  admissible.  The 
question  is  shall  the  decision  of  the  Presiding  Judge  be  upheld 
and  the  testimony  admitted  or  overruled.  Those  that  vote  "  aye  " 
vote  for  upholding  the  position  of  the  Presiding  Judge.  Those 
who  vote  "  no,"  vote  the  other  way. 

Senator  Argetsinger. —  Aye. 
Judge  Bartlett — Aye. 
Senator  Blauvelt. —  No. 
Senator  Boylan. —  Aye. 
Senator  Brown. —  No. 
Senator  Buss^. —  Aya 
Senator  Carroll. —  Aya 

Senator  Carswell. —  As  I  understand  the  question  before  the 
Court,  I  don't  conceive  that  the  situation  here  with  respect  to 
this  witness  is  identical  with  the  situation  with  respect  to  the 
witnesses  Schiff  and  Morgenthau.  I  am  of  the  opinion  that  the 
testimony  that  is  sought  to  be  adduced  from  this  witness  is  ad- 
missible, in  that  it  relates  to  the  manifestation  of  intent  at  the 
time  of  the  transaction,  but  in  the  case  of  the  Schiff  witness  there 
was  apparently  no  manifestation  of  that  intent.     In  other  wordSi 
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it  was  an  undisclosed  intent  both  with  respect  to  the  respondent 
Suker,  or  anyone  else,  and  I  concur  with  the  Chair  in  the  ruling 
with  respect  to  this  particular  evidence,  but  do  not  in  respect  to 
the  past  evidenca     Aye. 

Judge  Chase. —  The  question  calls  for  a  conversation  between 
the  solicitor  of  contributions  and  one  of  the  persons  contributing. 
I  am  entirely  clear  that  this  testimony  should  be  received.  If 
the  question  called  for  the  intent,  wholly  apart  from  spoken 
words,  I  would  want  to  give  it  further  consideration* 

I  vote  to  sustain  the  Chair. 

Senator  Coats. —  Na 

Judge  Collin. —  Aye. 

Judge  Cuddeback. —  Aye. 

Judge  CuUen. —  Aye. 

Senator  DuhameL — Aye. 

Senator  Emerson. —  Aye. 

Senator  Foley. —  Mr.  President,  on  this  question  I  shall  vote 
aye,  with  the  same  reservation  expressed  by  Senator  Carswell  that 
I  should  have  voted  no  on  the  question  of  the  secret  intent. 

The  President —  If  there  is  no  manifestation  of  it 

Senator  Foley. —  And  in  contradiction  to  the  express  conversa- 
tion had  between  the  parties  at  that  tima  I  think  further  the  tes- 
timony is  admissible,  because  we  have  already  admitted  in  evi- 
dence the  cablegram  of  Strauss  containing  a  direction  as  to  the 
$1,000  contribution  to  Governor  Sulzer.    I  vote  aye. 

Senator  Frawley. — ^Aya 

Senator  Godfrey. —  Aya 

Senator  Heacock. —  Aye. 

Senator  Heffeman. —  Aya 

Senator  Herrick. —  Aya 

Senator  Hewitt — Aya 
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Judge  Hisoock. —  Mr.  Presiding  Officer,  I'  vote  aye,  and  I  dif- 
ferentiate between  this  proposed  evidence  and  some  of  the  other 
evidence  which  was  offered  yesterday  in  the  same  way  which  was 
so  admirably  expressed  by  the  senator  on  my  right.  I  think  there 
is  a  vast  difference  between  this  evidence  which  is  now  proposed, 
especially  under  the  offer  of  the  counsel,  and  that  evidence  which 
was  asked  for  yesterday ;  for  instance,  on  the  examination  of  the 
witness  Elkus,  where,  having  sent  with  his  check  a  letter  explicitly 
and  expressly  stating  the  purpose  for  which  it  was  designed,  he 
was  then  asked  to  disclose  a  silent,  unexpressed  possible  mental 
operation,  bearing  on  that  question. 

I  vote  aya 

Judge  Hogan. —  Aye, 

Senator  McClelland. —  Aya 

Senator  McKnight. —  Aya 

Senator  Malone. —  Aye. 

Judge  Miller. —  Aye. 

Senator  Murtaugh. —  Aya 

Senator  O'Keefa — Aya 

Senator  Ormrod. —  Aya 

Senator  Palmer. —  Aya 

Senator  Patten. —  Aya 

Senator  Peckham. —  Aya 

Senator  Pollock. —  Mr.  President,  I  vote  aye  on  the  question, 
but  I  reserve  to  myself  the  same  reservation  as  Senator  Carswell, 
and  concur  in  his  opinion  as  to  the  differentiation  between  the 
two  questions. 

Senator  Ramsperger. —  Aye. 

Senator  Sage. —  As  I  was  unfortunately  detained  this  morning, 
and  as  I  have  not  heard  any  discussion  on  this  question,  I  think 
it  is  improper  that  I  should  vot« ;  and  I  ask  to  be  excused. 
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The  President.— Yes. 

Senator  Sanner. —  Aya 

Senator  Simpson, —  I  vote  aye,  Mr.  President,  with  the  same 
reservation  as  Mr.  Oarswell. 

Senator  Stivers. —  Aya 

Senator  Sullivan. —  Aya 

Senator  Thomas. —  Aya 

Senator  Thompson. —  Mr.  President,  I  vote  in  the  affirmative, 
but  with  the  same  reason  as  stated  by  Judge  Hiscock.  I  do  not 
agree  with  the  ruling  in  reference  to  the  Schiff  matter  yesterday. 

Senator  Torborg. —  Aye. 

Senator  Velte. —  Aye. 

Senator  Wagner. —  Mr.  President,  I  vote  aye  upon  the  grounds 
expressed  by  Judge  Hiscock.  I  shall  oppose  the  admission  of 
any  evidence  caUing  for  the  mental  intention  of  anybody's  mind, 
but  as  to  actual  conversations  at  the  time  of  giving  the  contribu- 
tion, I  think  they  are  admissibla 

Senator  Walters. —  Aye. 

Senator  Wenda —  Aya 

Judge  Werner. —  Mr.  President,  I  have  my  serious  doubts 
about  the  correctness  of  the  ruling  which  has  been  made  by  the 
President  upon  which  there  is  apparently  to  be  a  sustaining  vote^ 
but  because  I  am  in  doubt  I  shall  vote  to  sustain  the  ruling. 

Senator  Wheeler. —  Aya 

Senator  White. —  Aye. 

Senator  Whitney. —  Aya 

Senator  Wilson. —  Aya 

Senator  Blauvelt —  Mr.  President,  may  I  have  my  name  called, 
please? 

Tlic  Clork.—  Senator  Blauvelt 
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Senator  Blauvelt —  I  want  to  change  my  vote  at  this  time  from 
the  negative  to  the  affirmative.  I  am  much  in  the  same  position 
that  Judge  Werner  is.  I  have  my  doubts,  but  in  view  of  the  sus- 
taining vote  I  desire  to  change  on  this  proposition  from  the  n^a- 
tive  to  the  affirmativa 

The  Clerk. —  Ayes  60,  noes  2. 

The  President. —  The  stenographer  will  repeat  the  question. 

(The  question  repeated  by  the  stenographer  as  follows :  ^^  What 
was  the  conversation  between  you  and  Mr.  Potter?)  A.  I  had  a 
conversation  with  Mr.  Potter  in  the  Manhattan  Club.  We  were 
speaking  generally  about  politics^  They  were  quite  warm  at  that 
time,  and  I  told  him  that  I  did  not  believe  Sulzer  had  a  cent, 
words  to  that  effect,  and  that  I  intended  to  give  him  a  contribu- 
tion, and  that  I  thought  it  would  be  graceful  on  the  part  of  his 
friends  to  contribute  something  to  help  him  out;  and  Mr.  Potter 
said  he  entirely  agreed  with  me  and  that  he  would  give  his  check ; 
he  went  and  drew  his  check  — 

By  Judge  Herrick : 

Q.  That  is  all  I  want  of  the  conversation.    A.  That  is  all. 

Q.  Was  there  anything  additional  said  about  the  necessity  of 
his  having  money  quickly  and  in  cash  to  spend  on  his  trips,  and 
not  ordinary  campaign  contributions  ? 

Mr.  Stanchfield. —  Isn't  that  a  pretty  leading  question  ? 

Mr.  Herrick. —  Yes ;  it  is  cross-examinatioiL  A.  I  said  to  him 
that  Mr.  Sulzer  was  about  to  make  a  State  campaign  and  that  it 
would  be  necessarily  expensive,  and  that  I  did  not  believe  he  had 
anything,  and  that  it  would  be  a  graceful  thing  if  his  friends 
would  help  him  out    That  is  the  substance  of  it. 

Q.  Many  other  of  these  contributions  that  you  obtained  were 
obtained  at  the  Manhattan  Club,  were  they  not?  A.  They  were 
all. 

Q.  All  obtained  at  the  Manhattan  Club  ?     A.  Yes,  sir. 

Q.  And  at  times  several  of  them  were  together  from  whom  you 
got  these  contributions?    A.  Yes. 
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Q.  And  did  you  talk  to  them !    A.  Yes. 

Q.  About  his  impecunious  condition?  A.  I  talked  with 
seyeral  in  the  club.    It  was  a  matter  of  common  conversation. 

Q.  I  mean  as  to  his  financial  condition?  A.  As  to  his 
financial  condition. 

Q.  And  the  necessity  of  doing  something  to  help  him  out  ?  A. 
Yes;  I  was  anxious  to  get  money;  I  believe  he  needed  it 

Q.  If  ow,  when  you  took  these  contributions  up  to  him  can  you 
recall  all  that  you  said  ?    A.  No,  I  cannot  recollect  alL 

Q.  Let  me  refresh  your  recollection.  Did  you  not  state  to  him 
when  you  took  these  several  contributions  up,  I  think  it  was  the 
second  visit,  that  here  is  something  for  you,  do  what  you  want 
with  it  ?    A.  No,  I  do  not  recall  that 

Q.  Well,  in  substance?  A.  No,  I  do  not  recall  that  I  said 
that  I  only  mentioned  the  use  of  the  money  on  the  first  occasion. 
Then  I  said  I  had  brought  him  something  to  help  him  out  during 
the  campaign,  that  was  about  the  entire  conversation. 

Q.  Didn't  you  suggest  to  him  some  clothing?  A.  If  I  did,  I 
did  it  jokingly. 

Q.  You  did,  didn't  you,  you  suggested  that  he  buy  him 
some  clothing  ?  A.  Yes,  that  it  would  do  him  no  harm  before  he 
went  up  the  State. 

Q.  Gfet  a  new  hat?    A.  In  substance  that 

Q.  In  other  words,  he  was  to  use  this  money  that  you  brought 
to  him  for  his  personal  purposes,  clothing,  hat,  anything  that  he 
mi^t  want  to  spend  it  for?  A.  I  said  yesterday  that  I  put  no 
restriction  upon  it 

Q.  Didn't  you  go  a  little  further? 

The  President —  I  think  he  should  be  confined  to  the  conversa- 
tion. 

Mr.  Herrick. —  That  is  what  I  am  asking  him,  at  least  I  in- 
tended to.    Will  you  repeat  the  question,  Mr.  Stenographer  ? 

(The  stenographer  repeated  the  question  as  follows:  ^'  In  other 
words  he  was  to  use  this  money  that  you  brought  to  him  for  his 
personal  purposes,  clothing,  hat,  anything  that  he  might  want  to 
spend  it  for?")  A.  I  stated  that  in  substance. 

22 
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Redirect  examination  by  Mr.  Stanchfield : 

Q.  Judge  Conlon,  you  stated  in  answer  to  one  of  the  inquiries 
from  Judge  Herrick  that  you  did  not  believe  that  candidate  Sulzer 
had  a  cent?  A.  That  was  —  I  don't  mean  literally  a  cent;  I 
thought  he  was  poor. 

Q.  Isn't  that  literally  what  you  just  said  to  Judge  Herrick? 
A.  YeSf  that  is  what  I  said. 

Q.  You  stated  yesterday  that  your  acquaintance  with  candidate 
Sulzer  at  that  time  had  been  intimate  for  a  period  of  twenty  years 
or  more  ?    A.  Yes,  sir. 

Q.  During  that  twenty  years  he  had  occupied  one  public  office 
or  another,  hadn't  he  ?    A.  Yes. 

Q.  He  had  been  for  something  like  eighteen  years  a  member  of 
the  Federal  Congress  ?    A.  Yes. 

Mr.  Herrick — One  moment  This  is  not  proper  redirect,  it 
seems  to  me. 

Mr.  Stanchfield. —  I  submit  it  is. 

The  President. —  Overruled. 

Q.  He  had  been  a  member  of  the  Legislature  of  New  York? 
A.  Five  times  I  think. 

Q.  He  had  been  speaker  of  the  Assembly  of  New  York?  A. 
Yes,  sir. 

Q.  And  was  a  practicing  lawyer?  A.  Well,  he  had  a  law 
office,  I  don't  know  how  much  practice  he  had. 

Q.  Haven't  you  read  Suker's  short  speeches  ?  A.  In  Congress 
or  where  ? 

Q.  Anywhere  and  everywhere  ?  A.  I  have  read  some  and  heard 
a  great  many. 

Q.  Haven't  you  read  and  heard  him  declare  himself  to  be  an 
eminent  lawyer  ? 

Mr.  Marshall. —  I  object  to  that  as  improper  — 
The  President — Sustained. 
Mr.  Marshall. — ^And  insulting  — 
The  President —  Sustained. 
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Mr.  Marshall. — And  undignified  in  this  presencei 

The  President —  The  objection  is  sustained. 

Mr.  Stanchfield. —  This  is  the  last  place  in  which  one  should 
lose  one's  temper. 

The  President—  Mr.  Stanchfield  — 

Mr.  Stanchfield. —  If  your  Honor  please^  I  did  not  provoke  this 
discussion. 

The  President —  That  is  true.  The  Court  has  already  reproved 
Mr.  Marshall. 

Mr.  Marshall. —  I  wish  to  put  myself  correct  on  the  record. 
I  was  making  an  objection  to  the  stat^nent  made  by  counseL 
My  statement  was  being  placed  upon  the  record  when  your  Honor 
made  the  ruling,  but  I  thought  I  had  your  Honor's  attention  and 
the  Court's  attention  to  what  I  considered  to  be  a  manifest  im- 
propriety. 

Mr.  Stanchfield. —  In  the  first  place,  Mr.  Marshall  was  not  in 
order;  professionally  speaking,  the  objection  lay  with  Judge 
Herrick. 

The  President —  One  moment,  gentlemen.  We  will  get  along 
better  — 

Mr.  Stanchfield. —  Your  Honor  will  have  no  trouble  with  the 
managers  on  that  score. 

Mr.  HerricL — He  has  had  no  trouble  with  the  respondent's 
counsel. 

The  President —  Let  this  cease,  and  get  back  to  work. 

By  Mr.  Stanchfield: 

Q.  Judge  Conlon,  running  back  for  a  moment  to  your  statement 
to  Judge  Herrick  that  you  believed  Gk)vemor  or  candidate  Sulzer 
at  the  time  did  not  have  a  cent,  did  you  base  that  statement  upon 
conversations  you  had  had  with  Mr.  Sulzer  himself  ?    A.  No,  sir. 

Q.  Did  you  ever  talk  with  him  upon  the  subject  of  his  financial 
condition  ?    A.  I  do  not  think  I  did. 
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Q.  Did  you  know  or  do  you  know  that  during  that  fall  he  had 
deposited  somewhere  in  the  neighborhood  of  $40,000  or  $50,000 
in  money  in  different  banks  in  "Sew  York  t 

Mr.  Herrick. —  We  object  to  that 

The  President —  Objection  sustained.  I  think  the  witness  has 
already  testified  that  he  knew  nothing  about  it 

The  Witness. —  No,  nothing  personaL 

Q.  On  what  did  you  predicate  your  statement  to  Judge  Herrick 
that  you  did  not  believe  he  had  a  cent  ?  A.  Well,  his  appearance 
and  the  manner  of  living,  habits,  etc,  I  did  not  believe  he  had 
saved  anything. 

Q.  Was  his  appearance  in  the  fall  of  1912  any  different  from 
what  it  had  been  in  25  years?    A.  No,  I  do  not  think  it  was. 

Q.  He  dressed  just  as  well  in  the  fall  of  1912  as  he  had  in  a 
quarter  of  a  century  ?    A.  Just  the  same. 

Q.  He  wore  the  same  kind  of  a  hat  as  candidate  that  he  had  for 
20  years,  the  same  style?  A.  Not  the  same  hat  he  did  wear 
(laughter). 

The  President —  Grentlemen,  I  submit  to  you,  though  you  are 
fully  members  of  the  Court  with  myself,  that  is  hardly  proper  to 
indulge  in  mirth  hera 

Q.  I  meant  the  same  general  style  of  a  hat?  A.  Well,  I  think 
so. 

Mr.  Stanchfield. —  I  think  that  is  all,  Judge. 

By  Senator  Duhamel: 

Q.  One  moment,  I  would  like  to  ask  the  witness  a  couple  of 
questions :  During  your  visit  to  the  Gbvemor  one  morning  when 
you  took  him  some  contributions  you  say  Mrs.  Sulzer  was  pres- 
ent?   A.  Yes,  sir. 

Q.  Did  she  show  any  interest  in  these  contributions?  A.  She 
thanked  !me  for  bringing  them  there  and  engaged  in  the  conversa- 
tion; we  were  together,  the  three  of  us,  his  wife,  himself  and 
myself. 
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Q.  What  did  the  Governor  do  with  the  contributions  f  A.  I 
don't  think  he  did  anything  while  I  was  in  the  room.  I  left 
them  on  the  dining  table.  He  was  then  preparing  for  his  break- 
fast, sitting  down  at  the  table^  and  I  don't  think  he  did  anything 
with  them  while  I  was  there. 

Q.  Did  Mrs.  Snlzer  show  any  intention  of  taking  charge  of  the 
contributions  ?    A.  No,  sir. 

Mr.  KreseL —  Mr.  Brady. 

Danixl  M.  Bsadt,  a  witness  called  on  behalf  of  the  mana- 
gers, having  been  first  duly  sworn  in  accordance  with  the 
forgoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Mr.  Brady,  you  reside  in  New  York  f    A.  I  do. 

Q.  What  is  your  occupation  ?  A.  I  am  president  of  the  Brady 
Brass  Company. 

Q.  In  the  fall  of  1912,  did  you  make  a  contribution  to  candi- 
date Sulzer,  after  his  nomination  for  Governor?    A.  I  did. 

Q.  For  how  much  I    A.  $100. 

Q.  Do  you  recollect  whether  you  handed  a  check  to  candidate 
Sulzer,  or  to  someone  else  to  deliver  to  him  t  A.  I  gave  the  check 
to  Judge  Conlon. 

Q.  You  didn't  see  candidate  Sulzer  in  person?  A.  I  did,  I 
spent  the  entire  evening,  almost,  with  Governor  Sulzer. 

Q.  Well,  was  that  the  same  evening  when  you  gave  the  check  to 
Mr.  Conlon  ?    A.  It  was. 

Q.  But  instead  of  handing  it  to  candidate  Sulzer,  you  handed 
it  to  Judge  Conlon  ?    A.  I  did. 

Q.  Now,  did  you  have  any  talk  with  candidate  Sulzer  that 
evening,  about  contributing  to  his  campaign,  or  to  help  him  in 
any  way  ?  A.  I  never  had  a  word  in  my  life,  either  that  evening 
or  any  other  evening. 

Q.  Where  is  the  check,  Mr.  Brady  ?    A.  I  destroyed  the  check. 

Q.  Have  you  got  your  check  book  here,  stub  book?  A.  I  de- 
stroyed the  stub,  too. 
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Q.  So  that  yon  have  neither  one  of  them  heret  A.  Neither 
one. 

Mr.  Stanchfield.—  That  is  all. 

Crosch-examination  by  Mr.  Herrick: 

Q.  Prior  to  your  giving  the  check,  had  there  been  aome  con- 
versation between  you  and  Mr.  Conlon  and  some  others  there,  as 
to  the  financial  condition  of  Mr.  Sulzer?  A.  I  probably  ta&ed 
with  fifteen  or  twenty  of  the  members,  fellow  members,  of  the 
Manhattan  Club. 

Q.  And  was  the  subject  of  his  financial  condition  discussed  by 
you? 

Mr.  Brackett —  If  the  Court  please,  this  calls  for  a  conversa- 
tion, not  with  Judge  Conlon,  apparently,  who  was  the  messenger 
that  carried  it,  but  with  some  third  parties  entirely.  Therefore, 
we  object  to  it  as  hearsay  and  incompetent. 

The  President. —  It  must  be  limited  to  when  Judge  Conlon 
was  present  and  took  part  in  it. 

Mr.  Herrick. —  Very  well.    I  will  so  limit  it 

The  President. —  Proceed. 

Q.  Was  there  a  conversation  in  which  either  Judge  Conlon 
took  part,  or  when  he  was  present,  in  relation  to  Mr.  Sulzer's 
financial  condition  ?  A.  Almost  all  of  the  conversations  were  had 
around  the  dinner  table,  and  invariably  Judge  Conlon  was  present 

Q.  That  is  Judge  Conlon's  table,  isn't  it?  A.  Popularly  known 
in  the  Manhattan  Club  as  Judge  Conlon's  table. 

Q.  Was  the  subject  of  Mr.  Sulzer's  financial  condition  discussed 
or  talked  of }    A.  It  was  referred  to  casually. 

Q.  Yes.  A.  That  was  not  necessary  to  inform  me  as  to  what 
I  thought  regarding  his  — 

Q.  (Interrupting)  You  had  your  own  opinion  as  to  his  finan- 
cial condition.  A.  I  had  my  own  opinion  as  to  his  financial  con- 
dition.   I  had  known  him  many,  many  years. 

Q.  Let  me  ask,  to  get  it.  You  have  heard  Judge  Conlon  testify 
as  to  his  opinion,  as  to  his  financial  condition  just  now!    A.  I  did. 
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Q.  If  there  is  no  objection  I  will  ask  it  to  got  it  there.  Did 
your  opinion  coincide  with  him  in  that  respect?  A.  I  always 
regarded  Governor  Sulzer  aa  neither  a  speculator  or  moneymaker, 
or  anything  but  a  poor  man. 

Q.  And  noWy  was  it  the  subject  of  discussion  in  the  presence 
of  Judge  Conlon,  or  by  Judge  Conlon,  the  propriety  of  your 
—  some  of  you  contribuitng  to  help  him  out  because  of  his  finan- 
cial condition?  A.  Judge  Oonlon  never  directly  or  indirectly 
suggested  a  contribution  or  suggested  anything  else. 

Q.  Well,  but  —  A.  (Interrupting)  The  gentlemen  gave  freely 
and  of  their  own  accord,  and  that  —  so  far  as  my  information 
goes,  quietly  and  without  any  display. 

Q.  After  talking  over  his  condition!  A.  After  these  various 
conversations. 

Q.  Yes,  and  the  necessity  of  doing  something  to  help  him  be- 
cause of  his  financial  condition  ?    A.  Yes. 

Mr.  Herrick. —  That  is  alL 

Kedirect  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Brady,  did  you  get  your  information  or  belief,  or  form 
your  belief,  as  to  Mr.  Sulzer's  financial  condition  from  talks  you 
had  with  Mr.  Sulzer  himself?    A.  I  did. 

Q.  When  did  you  talk,  in  the  fall  of  1912,  with  Mr.  Sulzer, 
as  to  his  financial  condition  ?  A.  I  had  no  conversation  with  him 
in  1912,  regarding  his  financial  condition. 

Q.  When  had  you  had  a  talk  with  him  on  that  subject?  A. 
Probably  a  year  or  two  ago. 

Q.  Well,  that  would  be  perhaps,  then,  a  year  before  he  became 
a  candidate  for  Governor  ?    A.  Probably,  yes,  sir. 

Q.  You  mean  to  say,  then,  that  you  had  a  talk  with  him  on 
the  subject  of  his  financial  condition?    A.  I  did. 

Q.  What  did  he  tell  you  with  r^ard  to  it  ?  A.  We  were  dis- 
cussing the  — 

Q.  (Interrupting)  Just  what  did  he  tell  you  with  regard  to  his 
financial  condition?  A.  He  told  me  that  he  was  still  in  Congress, 
fighting  for  the  people,  and  a  poor  man,  and  I  believed  it 

Q.  Is  that  the  substance  of  the  conversation  ?  A.  That  was  the 
substance  of  it 
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By  Senator  MoClelland : 

Q.  Did  70T1  receive  anj  acknowledgment  of  this  contribution 
from  Gbvemor  Sulzer  t    A.  None, 

Q.  Did  70U  receive  an  acknowledgment  from  anybody!     A. 

None. 

Mr.  Stanchfidd.—  That  is  all,  Mr.  Brady. 

Mr.  Herrick. —  That  is  alL 

Senator  Biusey. —  I  would  like  to  ask  the  gentleman  why  he 
destroyed  the  check  and  the  stub  t  That  seems  to  me  to  be  a  very 
unusual  proceeding.    And  when  he  did  it! 

The  Witness. —  I  am  delighted  that  the  senator  put  that  ques- 
tion to  me.  I  am  not  a  politician,  never  was.  I  am  a  business 
man.  It  was  a  controvert  between  two  factions.  I  am  friendly 
to  both  sides.  I  didn't  care  to  be  mixed  up  in  it,  and  I  thou^t 
that  was  a  pretty  quick  way  of  getting  out  of  it. 

The  President — Is  there  anything  else  of  thia  witness! 

Senator  Bussey. —  How  would  the  destruction  of  that  check 
let  you  out! 

The  Witness. —  That  was  a  mistaken  impression  on  my  mind, 
because  I  have  lost  a  great  deal  of  time  in  New  York  and  Albany 
from  my  business  in  connection  with  the  case. 

By  Mr.  Stanchfield : 

Q.  Well,  Mr.  Brady,  just  for  the  record,  when  did  you  destroy 
that  check  and  your  stub!  A.  A  matter  of  three  or  four  weeks 
ago. 

Q.  After  you  had  read  in  the  papers  about  the  Ftawley  in- 
vestigation !    A.  It  was  some  time  after  the  — 

Q.  (Interrupting).  After  you  had  read  in  the  papers  about 
the  Frawley  investigation !  A.  No,  after  I  had  read  in  the  papers 
that  Governor  Sulzer  had  been  impeached. 

Q.  You,  although  a  business  man,  I  take  it,  knew  that  that 
check  and  that  stub  might  be  a  subject  of  judicial  investigation, 
didn't  you !    A.  It  was  fair  to  assume  that  it  would  be. 
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Q.  Well,  when  yon  destroyed  it,  didn't  yon  think  yon  were  get- 
ting rid  of  the  evidence,  in  yonr  own  mind?  A.  Well,  I  don't 
know  whether  I  thought  so  or  not ;  it  was  a  fact 

Q.  Did  yon  try  to?    A.  Sir? 

Q.  A  fact  that  yon  tried  to  get  rid  of  it  as  evidence  ?  A.  !N'ot 
with  any  intention  of  concealing  anything,  sir. 

Q.  No,  bnt  to  prevent  its  coming  to  the  light?  A.  I  didn't 
look  at  it  from  that  point  of  view,  sir. 

Q.  Well,  what  did  you  destroy  it  for,  after  you  knew  that  it 
might  be  called  for  as  evidence?  A.  Because  I  didn't  want  my 
check  or  my  affairs  paraded  all  over  the  country,  and  photographed 
from  Maine  to  California. 

Mr.  Stanchfield.—  That  is  alL 

By  Mr.  Herrick: 

Q.  Let  me  ask  you  one  question,  Mr.  Brady.  Do  yon  recall 
the  indorsement  on  this  check  when  it  came  back?  A«  It  was 
drawn  to  the  order  of  William  Sulzer,  and  I  am  quite  sure  it 
was  indorsed  William  Sulzer. 

Q.  Not  Sarecky,  by  Sarecky  ?  A.  I  am  not  clear  as  to  that,  it 
might  have  been. 

Mr.  Herrick —  It  is  conceded,  is  it  not,  that  this  is  in  the  Mu- 
tual Alliance  Trust  Company  account  of  Sarecky? 

Mr.  Stanchfield. —  Well,  but  it  was  indorsed  by  Governor 
Sulzer.  Perhaps  it  was  not  proper,  but  he  has  already  testified 
to  it 

Mr.  HerricL—  That  is  his  impression  now.  I  asked  him  if  it 
was  not  by  Sarecky. 

Mr.  Stanchfield. —  Oh,  you  mean  whether  the  name  Sulzer  was 
written  by  Sarecky  ? 

The  President —  It  might  have  been  Sarecky  ? 
Mr.  HerricL —  Or  by  Sarecky,  as  I  understood  him. 
Mr.  Marshall —  It  is  included  in  managers'  Exhibit  27. 
Mr.  Herrick. —  That  is  all. 
Mr.  Stanchfield.—  That  is  all. 
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By  Senator  Patten : 

Q.  At  the  time  of  the  destruction  of  the  check  and  the  stub  book, 
did  you  perform  that  act  of  your  own  volition,  or  was  it  sug- 
gested to  you  by  anyone?    A.  Suggested  by  no  one,  sir. 

The  President —  Is  there  anything  further  i 

By  Mr,  Stanchfield: 

Q.  You  were  examined,  Mr.  Brady,  on  the  12th  of  this  current 
month,  were  you  not,  before  the  managers  f    A.  Yes. 
Q.  At  87  WaU  street?    A.  Yes. 
Q.  Let  me  read  you  this  testimony  and  see  if  you  recollect  it  ( 

Mr.  Herrick. —  That  is  objected  ta 

The  President. —  Objection  sustained.  You  may  show  it  to  him 
only  to  refresh  his  recollection. 

Mr.  Stanchfield. —  I  know.  If  your  Honor  please,  I  am  reading 
it  for  the  purpose  of  contradiction  with  reference  to  new  matter 
brought  out  by  them.    I  am  not  limited  to  what  he  says  about  it 

The  President —  No,  but  I  do  not  think  you  can  impeach  him. 

Mr.  Stanchfield. —  I  am  not  trying  to  impeach  him.  I  am 
trying  to  — 

The  President. —  But  you  cannot  put  this  question,  Mr.  Stanch- 
field. 

Mr.  Stanchfield^ — ^Will  your  Honor  hear  me  for  a  moment  f 

The  President —  Certainly. 

Mr.  Stanchfield. —  Judge  Herrick  asked  the  witness  upon  the 
stand  with  reference  to  whether  or  no  this  check  was  indorsed  by 
William  SuLzer;  then  he  asked  him  whether  it  was  not  indorsed 
by  Louis  A.  Sarecky,  or  whether  the  indorsement  by  William 
Sulzer  upon  the  back  of  the  check  was  not  made  by  Louis  A. 
Sarecky.  That  is  brought  out,  new  matter,  by  counsel  on  the 
other  side,  and  is  a  subject  with  reference  to  which  they  make  him 
their  witness.  Therefore,  upon  redirect,  have  I  not  the  right,  con- 
fessedly, the  right  to  show  that  upon  another  occasion,  under  oath, 
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the  witness  stated  that  that  check  bore  the  indorsement  of  William 
Snlzer,  and  no  other ! 

The  President —  I  think  not,  as  I  understand  the  rule,  unless 
it  has  been  changed,  you  having  put  the  witness  on  the  stand  cannot 
impeach  him.  The  statements  that  he  made  outside  of  Court  are 
not  evidence;  they  are  simply  impeachment  of  the  witness,  and 
therefore  I  think  they  are  inadmissible.  Of  course^  you  are  not 
bound  by  his  testimony ;  you  can  cross-examine  him ;  you  can  call 
his  attention,  or  ask  him  if  he  did  not  say  something  on  some 
other  occasion,  or  testified,  and  aak  whether  that  refreshee  his 
recollection,  whether  the  —  what  is  his  recollection  now  on  the 
subject. 

Mr.  Stanchfield. —  If  your  Honor  please,  that  is  just  what  I 
was  proposing  to  do.  I  was  reading  to  him  what  the  witness  tes- 
tified to  upon  another  occasion,  before  another  tribunal,  with  ref- 
erence to  the  same  facts. 

The  President. —  The  objection  to  your  question  was,  it  put  it 
in  evidence  —  it  assumed  that  he  had  so  testified  on  another  oc- 
casion, and  that  fact  you  cannot  put  in,  in  my  judgment  You 
can  ask  him  if  he  did  not  so  testify,  and  then  being  called  to  his 
attention,  ask  him  if  that  does  not  refresh  his  recollection. 

Q.  Mr.  Brady,  were  you  asked  before  the  board  of  managers 
this  question :  ^'  Did  you  see  Judge  Conlon  hand  a  check  to  Gov- 
ernor Suker  t "  And  did  you  answer,  ^^  I  did  not "  t  A.  That  is 
correct. 

Q.  Speak  so  they  can  all  hear  you,  please.  Were  you  asked 
this  question :  "  Did  you  know  it  ever  got  to  him  f  *'  And  did 
you  answer:  "  Yes,  sir  "  t    A.  I  did. 

Q.  Were  you  asked :  "  Q.  How  did  you  know  that  t "  And 
did  you  make  this  answer :  '^  It  bore  the  endorsement  of  William 
Sulzer  when  it  came  back  "  t    A.  That  is  correct 

Mr.  Stanchfield.—  That  is  all,  Mr.  Brady. 

Mr.  Herrick. —  Mr.  President  of  the  Court,  my  question  was 
for  the  simple  purpose  of  ascertaining  whether  this  was  the  same 
check  as  set  forth  on  page  651  of  the  record,  Daniel  M.  Brady, 
being  Sarecky's  account.    That  is  the  only  purpose. 
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By  Mr.  Herrick: 

Q.  Now,  to  clear  it  up,  did  you  give  more  than  one  check? 
A.  Only  ona 

Q.  Did  you  give  out  a  ched:  to  Mr.  Sarecky  ?    A.  I  did  not 

Mr.  Herrick. —  That  is  all. 

Mr.  Stanchfield.—  That  is  all. 

Mr.  Stanchfield. —  Will  the  counsel  for  the  respondent  inform 
us  this  morning  whether  or  no  Mr.  Colwell  has  been  heard  from 
or  is  in  the  jurisdiction? 

Mr.  HerricL — I  asked  Mr.  Hinman  to  take  charge  of  that 
matter  and  he  says  he  hopes  to  hear  by  tonight,  Mr.  Stanchfield. 

John  T.  Doolino,  a  witness  called  in  behalf  of  the  man- 
agers, haying  been  first  duly  sworn,  in  accordance  with  the 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield : 

Q.  What  is  your  full  name  ?    A.  John  T.  Dooling. 

Q.  Where  do  you  reside ;  will  you  kindly  speak  so  that  all  the 
members  of  the  Court  can  hear  you;  it  is  quite  difficult  for  them 
to  hear  you  unless  you  speak  very  loudly  ?    A.  New  York  City. 

Q.  What  is  your  profession  ?    A.  I  am  a  lawyer. 

Q.  Do  you  know  the  respondent,  Qovemor  Sulzer  ?    A.  I  da 

Q.  And  for  how  many  years  have  you  known  him,  Mr.  Dooling  I 
A.  I  should  say  over  twenty  years. 

Q.  And  have  your  relations  with  him  over  that  period  of  twenty 
years  always  been  cordial  and  intimate?  A.  They  have  been 
cordial  and  friendly. 

Q.  And  did  your  friendly  rdations  continue  down  to  and  in- 
cluding this  candidacy  for  the  governorship  in  the  fall  of  19  IS  ? 
A.  They  did. 

Q.  Did  you  see  candidate  Sulzer  on  or  about  the  15th  of  Oc- 
tober, 1912  ?    A.  I  did. 

Q.  Do  you  recollect  where  your  interview  with  him  took  place? 
A.  I  saw  him  at  his  office  in  Broadway.    I  think  it  is  111  or  115. 
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Q.  Did  you  hare  a  chat  with  him  or  talk  with  him  on  the  sub- 
ject of  the  campaign?  A.  I  had  a  very  brief  talk  with  him  in 
his  private  office. 

Q.  Will  you  tell  us,  Mr.  Dooling,  what  the  conversation  was? 
A.  As  I  recall  it  I  entered  his  room  and  I  was  with  him  for  per- 
haps two  minutes.  I  entered  his  private  office  and  he  was  stand- 
ing and  I  remained  standing.  I  told  him  that  I  understood  that 
he  needed  help.  I  handed  him  the  check  which  I  now  have  in 
my  hand  and  I  told  him,  as  I  stated,  that  I  hoped  that  would  help 
him.    He  shook  hands  with  me  and  he  thanked  me  and  I  left. 

Q.  At  that  time  he  had  been  nominated  and  was  the  candidate 
for  the  Democratic  party  for  Governor  ?    A.  Yes,  sir. 

Q.  Is  that  the  check  which  you  hold  in  your  hand,  which  you 
handed  him  at  that  time  ?    A.  It  is. 

Mr.  Stanchfield. —  I  o£Fer  that  in  evidence. 

Mr.  Herrick. —  No  objection. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-61.) 

Mr.  Stanchfield.  On  the  end  of  the  check  (reading)  : 

"John  T.  Dooling.  Check  No.  8727. 

"'  New  York,  October  IB,  1912 
"  THE  GUARANTY  &  TEUST  COMPANY." 

What  is  the  Broadway  number? 

The  Witness.— 176  Broadway. 

Mr.  Stanchfield.— (Reading)  "176  Broadway. 

"  Pay  to  the  order  of  J.  T.  Dooling  one  thousand  ($1,000)  dol- 
lars. 

"John  T.  Doouko." 

(Indorsed)  "  J.  T.  Dooling "  with  the  rubber  stamp  indorse- 
ment of  Boyer,  Griswold  &  Company  upon  it  It  is  likewise 
certified  and  payable  through  the  New  York  Clearing  House  Oo- 
tober  16th. 
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Q.  This  check  —  I  see  the  certification  mark,  Mr.  Dooling,  is 
October  16th  f  It  was  not  certified  I  take  it,  or  is  that  the  fact, 
that  it  was  not  certified  when  you  handed  it  to  candidate  Snlzer  t 
A.  It  was  not  certified  when  I  handed  it  to  him. 

Mr.  Stanchfield.—  That  is  alL 

Cross-examination  by  Mr.  Herrick: 

Q.  Mr.  Dooling,  do  yon  know  Hugh  J.  Reilly  ?    A.  I  da 
Q.  Prior  to  this  visit  to  Mr.  Sulzer  when  you  gave  him  this 
check  had  you  had  a  conversation  with  Mr.  Beilly?    A.  I  think 
that  I  had  more  than  one  conversation  with  him  and  his  counseL 

Q.  Did  you  have  any  conversation  with  him  in  which  he  told 
you  about  Mr.  Sulzer's  financial  condition? 

Mr.  Stanchfield. —  I  object  to  that 

Mr.  Herrick. —  I  am  not  asking,  may  it  please  the  Court  — 

The  President. —  Who  was  Reilly  t    I  have  forgotten  now. 

Mr.  Herrick. —  It  is  not  in  proof  yet 

Mr.  Stanchfield. —  It  is  a  long  story,  if  the  Presiding  Judge 
please. 

The  President — Anything  in  the  evidence! 

Mr.  Stanchfield. —  No. 

The  President. —  I  don't  remember  any. 

Mr.  Herrick. —  I  am  not  asking  for  the  conversation,  simply 
what  it  was  about 

Mr.  Stanchfield. —  Now  I  object. 

The  President. —  That  is  to  some  extent  calling  for  the  convei^ 
sation. 

Mr.  Herrick. —  It  is  not  for  what  was  said.  I  am  asking  if 
they  had  a  conversation  about  his  financial  condition;  not  what 
was  said. 
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The  President —  That  calls  to  some  extent  as  to  the  conversa- 
tion. 

Mr.  HerricL —  Pardon  me,  it  seems  to  me  in  my  recjoUection 
of  the  trial  of  cases,  that  jou  can  ask  if  they  had  a  conversation. 

The  President —  On  the  subject  ? 

Mr.  Herrick. —  On  the  subject,  but  not  go  into  what  the  con- 
versation was. 

Mr.  Stanchfield. —  I  object  to  that  upon  the  ground  that  it  is 
hearsay  and  it  does  call  for  the  substance  of  that  conversation. 

The  President. —  Just  yes  or  no  to  that 

The  Witness. —  I  had  a  conversation  — 

Q.  Yes  or  no,  the  Judge  says.  A.  Well,  I  don't  think  I  can 
answer  that  question  truthfully  yes  or  no.  I  had  it  either  with 
Beilly  or  with  his  counsel,  possibly  with  both.  I  am  not  sure 
whether  it  was  one  or  the  other. 

The  President —  That  is  yes  or  no  to  the  material  point 

Q.  And  was  your  giving  this  money  to  Mr.  Sulzer  partially  the 
result  of  that  conversation  ? 

Mr.  Stanchfield. —  I  object  to  that  as  inconsequential  and  in- 
competent 

The  President. —  Objection  sustained. 

Q.  How  soon  after  you  had  this  conversation  relative  to  his 
financial  condition  did  you  give  this  check  to  Mr.  Sulzer  ?  A.  Oh, 
it  was  within  a  couple  of  weeks. 

Q.  A  couple  of  weeks  ?    A.  Yes. 

Mr.  Herrick. —  That  is  all. 
Witness  excused. 

The  President. —  Counselor,  to  whose  order  was  that  check 
written? 
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Mr.  Stonchfield. —  It  was  to  the  order  of  John  T.  Dooling,  the 

witness. 

The  President. —  And  then  indorsed  by  him  ? 

Mr.  Stanchfield. —  Yes,  and  then  certified  the  next  day. 

Mr.  Kresel. —  Mr.  Boyer. 

Philip  BoYEiBy  a  witness  called  on  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  Boyer,  what  is  your  business  t     A.  Banker. 

Q.  And  stock  broker  ?     A.  Yes. 

Q.  What  firm  are  you  a  member  of  now  i  A.  William  C. 
Langley  &  Company. 

Q.  They  are  in  New  York  City  ?    A.  10  Wall  street 

Q.  Were  you  ever  a  member  of  the  firm  of  Boyer,  Griswold  & 
Company?    A.  Yes. 

Q.  What  was  the  business  of  that  firm?  A.  Banking  and 
brokerage. 

Q.  Where  was  their  office  in  the  month  of  October,  1912  ?  A. 
42  Broadway. 

Q.  In  the  city  of  New  York  f     A.  Yes. 

Q.  Is  the  firm  of  Boyer,  Griswold  &  Company  now  dissolved! 
A.  Yes,  it  dissolved  in  March. 

Q.  Of  this  year?     A.  1913. 

Q.  Do  you  know  a  man  named  Frederick  A.  Colwell?  A. 
Yes. 

Q.  How  long  have  you  known  Mr.  Colwell  ?  A.  Well,  he  has 
been  a  business  acquaintance  of  upwards  of  two  years. 

Q.  Did  you  see  Mr.  Colwell  on  or  about  the  16th  of  October, 
1912?    A.  Yes. 

Q.  Where  ?     A.  In  my  office. 

Q.  That  is  in  the  office  of  the  firm  of  Boyer,  Griswold  &  Com- 
pany ?    A.  Yes. 

Q.  You  had  some  conversation  with  Mr.  Colwell  at  that  time, 
did  you  ?    A.  Well,  a  business  conversation  ? 
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Q.  Yes,  state  what  conversation  you  had  with  him.  A.  Well, 
as  I  remember  it,  Mr.  Colwell  told  me  he  was  going  out  of  town 
that  afternoon  and  wished  to  buy  200  shares  of  Big  Four  to  take 
with  him.  He  asked  me  if  we  could  buy  it  on  the  Stock  Exchange 
for  cash.  You  understand,  Mr.  Kresel,  the  regular  deliveries  go 
through  the  day  after  the  purchases  are  made. 

Q.  Yes.  I  will  make  that  plain  in  a  little  while.  Just  con- 
tinue your  conversation.  A.  And  I  said  yes,  we  would.  We 
bought  200  shares. 

Q.  Was  that  all  of  the  conversation  ?    A.  Well,  excepting  — 

Q.  As  far  as  you  recall  it  i  A.  Except  in  reference  to  the  cash 
transaction. 

Q.  Win  you  speak  a  little  louder?    A.  Yes. 

Q.  Go  on  and  finish  that  A.  Mr.  Colwell  asked  me  if  I  would 
buy  him  200  shares  of  Big  Four  for  cash,  delivery  to  be  made  the 
same  day  the  purchase  was  mada  I  said  yes,  and  gave  the  order 
to  have  the  purchase  made. 

Q.  What  is  the  proper  name  of  the  stock  which  you  call  Big 
Four?    A.  Cleveland,  Chicago,  Cincinnati  &  St  Louis. 

Q.  Bailroad  stock?    A.  Baiboad  stock. 

Q.  Now,  you  were  speaking  about  this  being  a  cash  transaction. 
Now,  is  this  what  you  mean  by  it,  that  the  ordinary  purchase  of 
stock  on  the  Stock  Exchange  is  for  delivery  on  the  following  day  ? 
A.  Yes. 

Q.  But  this  particular  transaction  with  Mr.  Colwell  was  for 
delivery  on  the  same  day  ?    A.  Exactly. 

Q.  That  is,  he  gave  you  the  order  to  purchase  on  the  16th  of 
October,  1912,  and  he  asked  you  to  have  the  stock  delivered  to 
him  on  that  very  day  ?    A.  Yes. 

Q.  And  that  is  what  you  denominate  a  cash  transaction?    A. 


Q.  Did  your  firm  purchase  this  stock  ?    A.  Yes. 
Q.  Did  Mr.  Colwell  pay  for  it  ?    A.  Yes. 
Q.  And  how  did  Mr.  Colwell  pay  for  this  stock,  in  what  way  ? 
A.  He  paid  for  it  with  checks  and  cash. 

The  President —  How  much  did  the  price  amount  to  ? 

The  Witness.— At  60  it  was  $12,000. 
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Q.  That  ifly  the  price  was  $60  a  share?    A.  $60  a  shara 

Q.  There  were  200  shares  ?    A.  Yes,  sir. 

Q.  Do  you  now  recall  the  names  of  the  persons  whose  checks 
were  given  by  Mr.  Colwell  in  part  payment  of  this  stock  t  A.  No, 
but  I  have  got  the  record  here. 

Q.  You  have  the  record  ?    A.  Yes. 

Q.  Now,  will  you  get  the  record  and  tell  us  please!  A.  Yes, 
Mr.  Reynolds  has  it 

Mr.  Kresel. —  Mr.  Reynolds,  let  me  have  the  book,  will  you  t 

Q.  Now,  will  you  state  whose  checks  were  given  by  Mr.  Col- 
well to  your  firm  in  part  payment  of  this  stock!  A.  This  is  the 
first  time  that  I  have  seen  this  entry.  I  will  do  my  best  Could 
Mr.  Reynolds  be  here  with  me ! 

Q.  Did  Mr.  Reynolds  make  that  entry !    A.  Yes. 

Mr.  Marshall — ^We  have  no  objection. 

By  the  President: 

Q.  Were  not  those  checks  indorsed  by  this  firm? 

Mr.  KreseL-  They  were. 

The  President —  Doesn't  that  identify  them  t 

Mr.  Eresel. — ^Yes,  sir. 

The  President — Suppose  you  show  him  those  checks. 

Mr.  KreseL —  There  are  some  I  cannot  show  him. 

The  Witness. —  I  guess  I  can  give  it  Do  you  want  me  to  give 
the  amounts ! 

By  Mr.  Kresel: 

Q.  Yes,  give  the  amounts  and  the  name  ?  A.  William  Sulzer, 
$900. 

Mr.  Kresel. —  Will  you  produce  that  check :  I  gave  you  notice 
to  produce  it 

Mr.  Marshall. —  We  have  not  got  it 
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Q.  Do  you  know  on  what  bank  it  was  drawn  ?    A.  No, 

Q.  Go  on.    A.  Theodore  W.  Alpers,  $1,000. 

Q.  I  call  your  attention  to  Exhibit  60,  this  check  for  $1,000 
made  by  Theodore  W.  Meyers,  and  call  your  attention  to  the  en- 
dorsement thereon  of  Boyer,  Griswold  &  Company,  and  that  it 
was  deposited  to  the  credit  of  Boyer,  Griswold  &  Company  in  the 
Manhattan  Company  on  October  16,  1912,  and  ask  you  whether 
that  was  the  check  which  you  have  inserted  there  as  Theodore  W. 
Alpers  ?    A.  It  must  have  been. 

Q.  What  is  the  next  check  ?    A.  John  Lynn,  $500. 

Q.  Now,  I  show  you  Exhibit  56  and  call  your  attention  to  the 
endorsement  of  Boyer,  Griswold  &  Company  and  ask  you  whether 
that  is  the  check  ?    A.  Yes,  that  is  it. 

Q.  What  is  the  next  check?     A.  Lyman  A.  Spalding,  $100. 

Q.  I  show  you  Exhibit  55;  is  that  the  check  of  Lyman  A. 
Spalding  which  was  given  to  you  ?    A.  Well,  it  must  be. 

Q.  Is  the  endorsement  of  your  firm  on  it?  A.  The  endorse- 
ment of  our  firm  is  on  it. 

Q.  Very  welL  Then  it  is  that  check  ?  A.  To  the  best  of  my 
knowledge  it  may  have  been  cashed  in  the  office  another  day 
though. 

Q.  The  next  ?    A.  The  next  is  Edward  F.  O'Dwyer  or  Dwyer. 

Q.  Edward  F.  Dwyer?    A.  Dwyer. 

Q.  How  much  ?    A.  $100. 

Q.  Go  on.  A.  John  W.  Cox,  $300 ;  Frank  V.  Straus  Company, 
$1,000. 

Q.  Now,  I  show  you  Exhibit  51;  is  that  the  check  which  was 
given  to  you,  the  Straus  check  ?    A.  Yes. 

Q.  It  bears  the  endorsement  of  your  firm  ?  A.  Yes ;  John  T. 
Dooling,  $1,000. 

Q.  I  show  you  Exhibit  61 ;  is  that  the  Dooling  check  which  was 
given  to  your  firm  ?    A.  Yes,  that  is  it. 

Q.  Are  those  all  the  checks  ?    A.  Yes,  sir. 

Q.  What  was  the  total  amoimt  of  the  checks  which  were  deliv- 
ered by  Colwell  ?    A.  $4,900. 

Q.  $4,900  ?    A.  Yes,  sir. 

Q.  Now,  the  price  of  the  stock  was  $12,000,  wasn't  it?  A. 
$12,000,  yes. 
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Q.  And  your  oommiBsion  was  how  much  ?    A.  $25. 

Q.  So  that  altogether  you  were  to  get  from  Colwell,  $12,025 1 
A.  Yes. 

Q.  You  received  $4,900  in  checks,  is  that  correct  ?    A.  Right. 

Q.  And  the  balance  was  paid  in  what  form  t    A«  In  cash. 

Q.  In  currency  ?    A.  Yes. 

Q.  Bills  ?    A.  I  imagine  so,  yes. 

Q.  Currency  anyway  ?    A.  Yes. 

Q.  All  right.  How  much  in  currency  did  you  get!  A.  $7,125. 
There  is  an  item  here  of  currency  for  that.  Mr.  Reynolds  will 
tell  you  whether  that  is  the  currency. 

Q.  $7,126  in  currency?    A.  Yes. 

Q.  Were  those  checks  and  the  $7,125  in  cash  delivered  by  Col- 
well  to  your  firm  on  the  16th  of  October,  1912  ?    A.  Yes. 

Q.  And  was  the  stock  delivered  to  him  f    A.  Yes. 

Q.  By  your  firm?    A.  Yes. 

Q.  On  that  very  day  ?    A.  Yes. 

Q.  Now,  have  you  your  ledger  here?  A.  Well,  it  ia  a  loose 
leaf  ledger.    I  have  sheets  from  it. 

Q.  Very  well.  Let  me  see  the  sheet  which  contains  the  entry 
of  this  transaction. 

The  President —  Are  you  going  to  take  issue  on  the  transae- 
tion? 

Mr.  Marshall. —  I  do  not  think  there  will  be  any  serious  dis- 
pute about  the  transaction,  your  Honor. 

Mr.  Eresel. —  I  just  want  to  put  in  a  copy.  I  have  a  copy  all 
prepared. 

The  Witness. —  I  think  you  have  a  copy  of  it 

Mr.  KreseL — Yes,  I  have.  I  just  want  to  see  the  original 
to  show  it  to  the  other  side  to  show  them  that  it  is  a  correct  copy. 

The  Witness. —  Here  it  is  (handing  same  to  Mr.  Todd). 

Mr.  Marshall — Let  us  look  at  it  just  a  second  (examines  it). 

Q.  Now,  please  look  at  this  paper  which  I  hand  you  and  state 


TBIAL    OF   WILLIAM    SULZEB  693 

whether  that  is  a  correct  transcript  of  this  transaction  as  it  ap- 
pears in  your  ledger? 

Mr.  MarshalL — Yon  mean  of  that  one  account  f 

Mr.  Eresel. —  Yes. 

A.  Yes. 

Mr.  Kresel. —  I  offer  that  in  evidence. 
(Admitted  and  marked  Exhibit  M-62.) 

Mr.  EreseL —  The  ledger  entry  is  under  the  heading  of  F.  L. 
Colwelly  and  on  the  debit  side  is  the  following  entry :  ^^  October 
16th,  1912,  200  C.  C.  C.  &  St.  Louis  at  60,  $12,025."  On  the 
credit  side:    "  October  16, 1912,  200  C.  C.  C.  &  St  Louis;  D  "— 

Q.  Does  the  "  D  "  stand  for  delivered  ?    A.  Yes,  sir. 

Mr.  Kreeel. —  And  then  again  "$12,026." 

Q.  Mr.  Boyer,  will  your  records  show  from  whom  this  stock 
was  bought  by  your  firm?    A.  Yes,  it  will. 

Q.  Will  you  tell  us  from  whcmi  it  was  bought?  A.  Bought 
from  the  firm  of  Jewett  Brothers. 

Q.  Does  your  record  also  show  the  numbers  of  the  certificates  ? 
A.  Yes. 

Q.  Will  you  please  give  us  those  ?  A.  I  cannot  make  out  the 
first  whether  it  is  a  9  or  a  G. 

Q.  Whose  handwriting  is  that  ?    A.  Mr.  Eeynolds. 

Mr.  KreseL —  Very  well,  then  I  will  get  it  from  him.  That  is 
all. 

Cross-examination  by  Mr.  Hinman: 

Q.  Were  these  certifijcates  of  Big  Four  stock  delivered  that 
day,  October  16th,  to  Mr.  Colwell  ?    A.  Yes. 

Q.  Did  you  make  the  delivery?    A.  No. 

Q.  You  do  know  that  it  was  made  ?    A.  Yes,  sir. 

Q.  Did  you  recerve  from  Mr.  Colwell  the  checks  and  tihe  cur- 
rency to  which  you  have  referred  ?    A.  No. 
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Q.  Personally  I  mean?    A.  No. 

Q.  Did  you  personally  see  these  checks  or  that  currency!  A. 
No. 

Q.  You  had  nothing  to  do  with  the  endorsement  of  those  checks 
and  the  handling  of  the  deposit  of  thecurrency,  as  I  understand? 
A.  Absolutely  none.  That  is  done  with  a  rubber  stamp  in  the 
mechanical  part  of  the  office. 

Q.  Do  you  know  what  employee  in  your  bank  did  receive  those 
checks^  who  endorsed  them  and  deposited  them?    A.  Yes. 

Q.  Who  was  it?    A.  Mr.  Eeynolds. 

Q.  What  person  in  your  bank  attended  to  the  certification  or 
obtaining  the  certification  of  these  checks  that  had  been  delivered 
by  Mr.  Colwell  to  your  bank?  A.  As  I  remember  it  they  were 
handed  in  all  certified. 

Q.  Is  that  your  recollection?  A.  I  never  saw  them.  Mr. 
Reynolds  can  tell  you  that. 

Q.  You  did  not  see  them?     A.  I  did  not  see  them. 

Q.  That  is  what  I  am  getting  at;  so  you  do  not  know  about 
that  personally.  A,  No,  sir. 

Q.  So  in  any  event  you  did  not  attend  to  that  ?    A.  No,  sir. 

Bedirect  examination  by  Mr.  Kresel : 

Q.  Mr.  Boyer,  did  Mr.  Colwell  say  anything  to  you  as  to  the 
person  for  whom  he  was  purchasing  this  stock  ? 

Mr.  Hinman. —  I  object  to  that  on  the  ground  the  witness  has 
already  testified  he  did  not  have  anything  to  do  with  the  trans- 
action except  in  the  beginning. 

The  President. —  I  suppose  that  may  be  the  very  thing  as  far  as 
that  part  of  his  answer  is  concerned. 

Mr.  Hinman. —  I  withdraw  the  objection. 

A.  I  testified  before  Mr.  Colwell  said  he  was  buying  the  stock 
for  his  own  account  because  he  was  going  out  of  town. 
Q.  Otherwise  he  made  no  statement  to  you  ?    A.  Nona 

Mr.  Kresel. —  That  is  all. 

By  the  President: 

Q.  That  was  to  you  ?    A.  Yes,  sir. 
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The  President — That  is  what  I  understood  the  witness;  the 
original  direction  was  given  to  him. 

Mr.  Eresel. —  Now,  Mr.  Reynolds. 

Chablbs  a.  Bxtnoldb,  a  witness  called  in  behalf  of  the 
managers^  having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Beynolds,  were  you  prior  to  the  1st  of  April,  1913,  in 
the  employ  of  Boyer,  Griswold  &  Company  ?    A.  I  was. 

Q.  And  were  you  their  cashier  f    A.  I  was. 

Q.  Did  you  have  charge  of  making  entries  in  their  check  book  ? 
A.  Yes- 

Q.  Will  you  turn  to  these  entries  that  Mr.  Boyer  was  reading 
from  under  date  of  October  16,  1912  ?    A.  Yes,  sir. 

Q.  Do  you  find  there  a  certain  list  of  checks  t    A.  I  do. 

Q.  Were  those  entries  made  by  you  ?    A.  They  were. 

Q.  In  the  regular  course  of  your  business  ?    A.  Yes,  sir. 

Q.  Now,  there  is  an  entry  there  of  the  receipt  of  a  check  of 
Willian^  Sulzer  for  $900;  was  that  check  drawn  to  the  order  of 
Boyer,  Griswold  &  Company  ?  A.  I  do  not  remember,  and  there 
is  no  record  here  showing  to  what  order  it  was  drawn. 

Q.  What  is  your  best  recollection  as  to  whose  order  that  check 
was  drawn  tot    A.  I  really  could  not  say. 

Q.  You  cannot  tell  ?    A.  No,  sir. 

Q.  Have  you  any  recollection  on  that  subject  at  all  ?  A.  Noth- 
ing at  all  definite. 

Q.  What  is  your  best  recollection  about  it?  A.  I  really  have 
none  whatever,  Mr.  EjreseL 

Mr.  Kresel. —  I  wish  the  gentlemen  would  produce  the  check. 

Mr.  Hinman. — ^We  have  not  got  it,  Mr.  KreseL 

By  the  President : 

Q.  You  saw  the  checks,  did  you  ?    A.  Yes. 

Q.  And  you  attended  to  making  up  the  deposit  ?    A.  Yes. 

Q.  But  you  do  know  it  was  William  Suker's  check  t    A.  I  do. 
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Q*  Purporting  to  be  signed  William  Snlzer?  A.  The  check 
was  signed  by  William  Sulzer. 

Q.  And  certified  ?  A.  And  was  certified  so  it  was  evidently  a 
correct  signature. 

The  President —  It  was  afterward  paid  ? 

Q.  It  never  came  back^  did  it  ?    A.  It  never  came  back. 

By  Mr.  Kresel : 

Q.  Did  you  have  all  the  checks  certified  that  were  given  by 
Colwell  in  this  transaction  ?    A.  They  were  already  certified. 

Q.  When  he  delivered  them  to  you  they  were  certified  ?  A.  He 
did  not  deliver  them  into  my  hands  but  they  came  through  the 
regular  course  of  the  office,  and  they  were  certified  when  they 
came  to  the  cage. 

Q.  Do  you  remember  whether  this  check  of  $900  of  William 
Sulzer  was  drawn  on  the  Farmers  Loan  &  Trust  Company  f  A. 
To  the  best  of  my  recollection  it  was,  but  I  am  not  sure. 

Q.  That  is  your  best  recollection  ?    A.  Yes,  sir. 

Q.  And  where  were  all  the  checks  which  Colwell  gave  in  this 
transaction  deposited  ?    A.  In  the  Manhattan  Company. 

Q.  And  that  is  where  Boyer,  Griswold  &  Company  have  their 
account  ?    A.  That  is  right. 

Q.  Now,  Mr.  Beynolds,  who  handed  you  the  checks  and  the  cur- 
rency!    A*  Mr.  Murray. 

Q.  Al  Murray !    A.  Yes. 

Q.  An  employee  of  Boyer,  Griswold  &  Company?    A.  Yes. 

Q.  Do  you  recall  in  what  form  the  currency  was?  A.  It  was 
all  in  bills. 

Q.  Of  large  denomination?  A.  It  varied;  some  large,  some 
small. 

Q.  Were  there  any  thousand  dollar  bills  among  them?  A.  I 
don't  recall  whether  there  were  any  thousand  dollar  bills  or  not 

Q.  And  did  you  make  a  deposit  of  that  currency  to  the  credit 
of  the  firm  of  Boyer,  Qriswold  &  Company  ?    A.  I  did. 

Q.  Did  you  personally  deliver  the  stock  to  Mr.  Colwell?  A. 
I  did  not. 

Q.  Do  you  know  who  did  ?    A.  Mr.  Murray. 
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Q.  Mr.  Murrajf    A.  Ye6>  sir. 

Q.  Did  Mr.  Oolwell  give  a  reoeipt  for  that  stock  t  A.  He  did 
not 

Mr.  EreseL—  That  is  alL 

Cross-ezamination  by  Mr.  Hininan: 

Q.  Beference  has  been  made  to  entries  in  these  checks  and  of 
the  currency  on  this  book  which  you  have  been  referring  to  and 
which  the  previous  witness  referred  to.  In  what  book  are  those 
entries  ?  What  do  you  call  the  book  ?  A.  It  is  on  the  stubs  of  the 
check  book,  on  the  back  of  the  stubs. 

Q.  When  were  those  entries  made  in  reference  to  this  trans- 
action on  the  stub  of  the  check  book?  A.  On  October  16th,  im- 
mediately after  the  money  was  paid  into  the  office. 

Q.  Did  those  checks  and  that  currency  come  to  you  in  order 
that  you  might  make  a  deposit  thereof!    A.  Yes. 

Q.  Did  you  make  those  entries  on  the  stub  of  this  check  book 
aa  they  now  appear  just  before  you  made  the  deposit,  and  did 
you  make  them  in  connection  with  the  making  of  the  deposit? 
A.  Yes. 

Q.  Do  you  know  for  how  long  a  time  those  checks  and  that  cur- 
rency had  been  there  in  your  offisce  before  they  came  to  you  ?  A* 
You  mean  in  the  possession  of  an  employee  of  our  office  ? 

Q.  Yes.  A.  The  few  moments  of  time  to  take  them  from  one 
room  to  another. 

Q.  Did  you  see  them  delivered  to  the  other  employee  ?  A.  'No, 
sir. 

Q.  Let  me  ask  you  again.  Is  it  not  the  fact  that  you  have  no 
personal  knowledge  as  to  the  time  when  those  checks  and  that 
currency  came  into  your  firm's  office  ?  A.  No  personal  knowledge, 
no. 

Q.  Did  you  observe  the  indorsements  upon  those  checks  as  you 
entered  them  upon  the  stub  of  this  check  book  ?    A.  Yes. 

Q.  And  as  you  handled  those  checks  did  you  observe  the  face  of 
the  checks  so  that  you  knew  by  whom  they  had  been  drawn  ?  A. 
Yes,  more  with  the  idea  of  seeing  whether  it  was  a  perfectly  good 
check  than  anything  else. 

Q.  You  say  that  some  of  these  bills  and  the  currency  were 
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large  and  some  small;  what  do  you  mean  when  jou  refer  to  a 
small  bill?     A.  Ones,  twos,  fives,  tens  perhaps. 

Q.  Were  there  any  one  and  two  dollar  bills  in  that  ourrency  I 
A.  I  could  not  say. 

Q.  Were  there  any  $5  bills  in  that  currency?  A.  I  could  not 
say  as  to  any  special  denomination. 

Q.  Was  it  a  large  package  of  bills  or  small  package  when  it 
was  received  by  you  ?  A.  If  piled  up  probably  three-quarters  of 
an  inch  high. 

Q.  Three-quarters  of  an  inch  high?  A.  A  good  sized  package 
of  bills. 

Q.  Was  the  package  of  bills  when  handed  to  you  enclosed  in  a 
wrapper  of  any  kind  ?     A.  Not  that  I  remember. 

Q,  Do  you  know  whether  the  bills  when  they  came  to  you  for 
deposit  were  in  the  same  form  and  the  same  bills  that  had  been 
received  by  your  concern  from  Colwell  ?    A.  I  could  not  say. 

Q.  You  know  nothing  about  that  ?     A.  No,  sir. 

Mr.  Hinman. —  That  is  all. 

Mr.  Kresel. —  That  is  all.    Mr.  Murray. 

Alezandeb  Mubbay,  a  witness  called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with  the 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Murray,  during  the  month  of  October,  1912,  were  you 
in  the  employ  of  Boyer,  Griswold  &  Company  ?    A. .  Yes. 

Q.  And  what  was  your  position  there  ?  A.  Well,  charge  of  the 
margins  and  the  order  department. 

Q.  Now,  on  the  16th  of  October,  1912,  do  you  remember  trans- 
mitting to  your  representative  on  the  Exchange  an  order  to  pur- 
chase 200  shares  of  Big  Four  ?    A.  Yes. 

Q.  Was  the  stock  purchased  ?    A.  Yes,  sir. 

Q.  And  did  you  get  it  from  some  broker  from  whom  it  was 
purchased  ?    A.  No,  sir,  I  did  not  get  it 

Q.  Was  it  handed  to  you  that  day  ?    A.  Yes. 

Q.  By  whom  ?    A.  Mr.  Reynolds,  the  cashier. 
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Q.  Did  jou  deliver  that  stock  to  Frederick  L.  (Tolwell  on  that 
very  day  ?    A.  I  did. 

Q.  And  where  did  yon  make  the  delivery  ?  A«  In  the  private 
office  of  Mr.  Boyer. 

Q.  In  the  office  of  Boyer,  Ghriswold  &  Company?  A.  Yee,  in 
Mr.  Beyer's  private  office. 

Q.  What  did  Mr.  Colwell  give  you  when  you  handed  him  the 
stock?  A.  He  handed  me  certain  currency  and  checks  in  pay- 
ment thereof. 

Q.  Certain  currency  and  checks  ?  A.  Yes. 

Q.  What  did  you  do  with  the  checks  and  the  currency  ?  A.  I 
immediately  handed  them  to  the  cashier,  Mr.  Reynolds. 

Q.  Kow,  I  want  to  show  you  Exhibits  61,  66,  61,  66  and  68, 
and  ask  you  whether  those  checks  were  among  the  checks  that  you 
got  from  Mr.  Colwell?  A.  I  cannot  say.  I  do  not  remember 
anything  about  the  checks  other  than  just  seeing  they  were  certi- 
fied.   I  could  not  identify  any  one  of  them. 

Q.  But  whatever  you  got  —  A.  Whatever  I  got  I  handed  to 
Mr.  Reynolds. 

By  the  Piresident: 

Q.  It  is  certain  whatever  checks  you  gave  him  were  certified 
before  they  were  giv^i  to  you  ?    A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  How  long  a  time  expired  between  the  time  that  Mr.  Colwell 
handed  you  the  checks  and  money  and  the  time  you  gave  them 
to  Mr.  Reynolds  ?  A.  I  simply  received  them  from  Mr.  Colwell 
in  one  room  and  walked  right  out  to  the  cashier  as  quickly  as 
I  possibly  could. 

Cross-examination  by  Mr.  Hinman : 

Q.  Was  there  any  occasion  for  doing  that  just  as  quickly  as  you 
could,  that  is,  turning  it  over  to  the  deposit  clerk  ?  A.  The  only 
occasion  being  that  I  had  to  watch  a  telephone  for  the  Stock 
Exchange  and  I  ran  into  the  room  and  got  the  money  and  ran 
back  as  quickly  as  I  could  to  answer  that  telephone. 
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Q.  You  went  on  the  ran  botli  wajsl  A.  No;  I  walked  into  the 
room  and  stopped  a  minute  to  receive  the  money  from  Mr.  Col- 
well,  handed  him  the  stock  and  then  got  back  aa  quickly  as  I 
possibly  could. 

Q.  Who  gave  you  the  instructions  to  order  the  stock  f  A.  I  be- 
lieve it  was  Mr.  Boyer. 

Q.  What  time  in  the  day  was  it  that  he  gave  you  that  order  t 
A.  In  the  afternoon. 

Q.  What  time  in  the  afternoon?  A.  I  don't  remeimber  the 
exact  time. 

Q.  How  long  after  the  order  was  given  by  you  to  buy  the  stock 
was  it  before  the  stock  was  received  at  your  office?  A.  I  should 
say  about  half  an  hour. 

Q.  How  soon  after  the  stock  was  received  at  your  office  did  you 
turn  these  checks  and  this  currency  over  to  the  clerk,  the  deposit 
clerk?    A.  Possibly  ten  minutes. 

Q.  Were  you  present  when  Mr.  Oolwell  had  his  talk  with  your 
Mr.  Boyer  ?    A.  No,  sir. 

Q.  Did  you  see  Mr.  Oolwell  in  the  office  at  any  time  that  day  t 
A.  Yes,  sir. 

Q.  When  did  you  first  see  him  ?  A.  I  was  asked  for  a  quotation 
on  the  stock  and  went  into  the  room  to  give  it  to  him.  That 
was  the  first  time  I  saw  him. 

Q.  When  were  you  asked  for  that,  what  time  in  the  day  ?  A. 
In  the  afternoon  some  time. 

Q.  How  long  was  that  before  you  gave  the  order  for  the  stock  ? 

The  President. —  Are  you  going  to  take  issue  on  the  purchase 
of  this  stock  ? 

Mr.  Hinman. —  No,  but  there  are  some  details  that  may  become 
important.  There  will  be  no  issue  on  the  purchase  of  the  stock, 
not  the  slightest. 

Q.  Do  you  know  whether  Mr.  Colwell  remained  there  all  the 
time  ?    A.  No,  sir,  I  do  not. 

Q.  Did  Mr.  Colwell  deliver  the  checks  and  the  currency  to  you 
in  person  or  did  he  deliver  that  to  someone  else  first  ?  A.  As  I 
said  before,  he  delivered  it  directly  to  me  and  nobody  else. 

Q.  Did  you  know  him  ?    A.  Subsequently,  yes,  but  not  that  day. 
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Q.  Had  you  ever  seen  him  or  known  him  before  that  ?  A.  No, 
sir. 

Q.  When  the  stock  came  there  to  your  office,  these  200  shares  of 
Big  Four,  was  the  stock  delivered  to  you  ?    A.  By  Mr.  Eeynolds  ? 

Q.  To  you?    A.  To  me, 

Q.  What  instructions  if  any  did  Mr.  Reynolds  give  you  then  ? 
A.  None. 

Q.  None  whatever  ?    A.  No,  sir. 

Q.  Who  gave  you  any  instructions  in  connection  with  the  stock 
in  respect  to  obtaining  the  quotation?  A.  Possibly  Mr.  Boyer, 
but  I  understood  the  whole  transaction.  To  the  best  of  my 
knowledge  Mr.  Boyer  told  me  what  to  do,  and  of  course  I  did  what 
he  said. 

Q.  According  to  the  best  of  your  knowledge  have  you  any  recol- 
lection about  it  now  ?    A.  Mr.  Boyer  gave  me  the  instructions. 

Q.  What  instructions  did  Mr.  Boyer  give  you  ?  A.  To  buy  the 
stock  for  Mr.  Colwell  and  have  it  delivered  to  him  as  soon  as 
possible,  which  he  was  going  to  pay  for. 

Q.  Have  you  any  means  of  fixing  what  time  in  the  day  these 
different  transactions  occurred,  except  it  was  in  the  afternoon? 
A.  The  natural  form  of  procedure  — 

Q.  No,  I  want  your  recollection.  A.  No;  I  could  say  safely 
after  1  o'clock,  that  is  all. 

Q.  The  checks  as  they  were  delivered  to  you  —  was  there  any- 
one present  except  you  and  Colwell  ?  A.  Mr.  Boyer  might  have 
been  sitting  at  his  desk  in  that  room. 

Q.  No,  I  simply  want  your  recollection;  do  you  recall  now? 
A.  No,  sir. 

Q.  Did  you  make  any  notation  of  the  checks  or  examine  them 
at  all?    A.  No,  sir. 

Q.  Didn't  you  examine  the  checks  ?  A.  I  examined  the  checks 
to  see  they  were  certified  — 

Q.  Just  listen  to  my  question.  Did  you  examine  the  checks? 
A.  Yes. 

Q.  When  they  were  delivered  to  you  ?    A.  Yes. 

Q.  What  examination  did  you  make  of  them  ?  A.  Just  to  see 
that  they  were  certified. 

Q.  Anything  else?    A.  No,  sir. 
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Q.  Did  you  examine  them  to  see  as  to  the  amounts  ?  A.  No,  sir. 

Q.  Did  you  deliver  the  stock  to  Colwell  as  he  delivered  the 
checks  and  currency  to  you  ?    A.  Yes. 

Q.  Did  you  immediately  right  then  and  there  before  you  took 
the  checks  and  the  currency  to  the  deposit  derk  deliver  the  stock  to 
Colwell ;  that  is,  were  the  acts  almost  simultaneous  ?    A.  No,  sir. 

Q.  What  did  you  do  first !    A.  Just  handed  him  the  stock. 

Q.  He  handed  you  the  checks  and  currency,  and  you  handed 
him  the  stock  ?    A.  That  is  the  idea. 

Q.  And  then  you  took  the  currency  and  the  checks  to  your 
deposit  clerk  ?    A.  Yes,  sir. 

Q.  And  you  made  no  examination  whatever  of  the  checks  except 
to  see  that  they  were  certified  ?    A.  Yes,  sir. 

Q.  Are  you  clear  about  that  ?  A.  I  am  clear  to  this  fact,  that 
I  handed  the  stock  to  Mr.  Colwell,  and  he  in  turn  handed  me  the 
currency  and  checks. 

Q.  Which  occurred  first?    A.  I  handed  him  the  stock. 

Q.  Did  you  do  anything  in  this  connection  except  take  them  and 
see  they  were  certified  and  hand  them  to  the  deposit  clerk  ?  A.  I 
just  saw  that  they  were  certified  and  possibly  nine  chances  out  of 
ten  I  saw  I  had  the  right  amount  of  money. 

Q.  Well,  now,  then,  that  is  what  I  am  getting  at  Did  yoa 
do  that  ?    A.  I  think  I  did. 

Q.  Well,  now,  have  you  any  recollection  ?  Not  what  you  think, 
but  I  want  your  recollection.  Do  you  recall  it  f  A.  I  can't  say 
that  I  do. 

(Witness  excused.) 

Hekby  Mobgenthau  recalled. 

Direct  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Morgenthau,  have  you  been  abroad  during  the  past 
summer?    A.  Yes,  sir. 

Q.  When  did  you  return  ?    A.  On  September  2d. 

Q.  September  2d  ?    A.  Yes,  sir. 

Q.  Since  your  return  have  you  had  any  personal  interview 
with  the  respondent,  Governor  Sulzer  ?    A.  I  have  not 

Q.  Have  you  had  any  communication  with  him  by  letter  ?  Ai* 
I  have. 
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Q.  Have  you  had  any  by  tel^ram  ?  A.  I  think  so;  I  am  not 
sura 

Q.  Have  you  had  any  communication  with  him  by  telephone ! 
A.  I  hava 

Q.  Was  that  long  distance  telephone?    A.  Yes,  sir. 

Q.  When  did  you  have  a  long  distance  telephone  with  him! 
A.  It  was  either  September  2d  or  8d. 

Q.  Immediately  after  your  arrival  in  this  countiy  f  A.  Yes, 
sir. 

Q.  Now,  did  Governor  Sulzer  call  you  on  the  phone,  or  did  you 
call  him?    A.  Governor  Sulzer  called  me  on  the  phone. 

Q.  Where  were  you  at  the  time?  A.  I  was  at  my  daughter's 
house,  in  Port  Chester. 

Q.  New  York  ?    A.  Yes,  sir. 

Q.  Port  Chester,  N.  Y.  ?    A.  Yes,  sir. 

Q.  Did  you  have  a  telephonic  conversation  with  him  at  that 
time  ?    A«  I  did. 

Q.  Tell  us  what  it  was  ?  A.  He  passed  the  usual  complimentary 
talk  about  my  return,  and  he  asked  me  whether  I  would  come  up  to 
see  him  at  once,  to  Albany.  I  told  him  I  would  not ;  that  I  had  to 
go  to  Washington,  probably  spending  a  week  there,  and  that  I 
did  not  think,  now  that  I  had  accepted  a  national  position,  that  I 
would  care  to  come  up  to  see  him  under  the  existing  circumstances. 
So  he  said  to  me,  "  If  you  are  going  to  testify,  I  hope  you  will  be 
easy  with  me,"  and  I  answered  him  that  I  would  testify  to  the 
facts. 

Mr.  Stanchfield. —  Did  you  all  hear  that? 

Q.  Have  you  related  all  the  conversation  with  him?  A.  I 
think  so.    All  of  any  importanca 

Q.  Well,  let  me  see  if  I  cannot  refresh  your  recollection. 
Wasn't  there  something  said  by  him  to  you  upon  the  subject  of 
how  your  check  to  him  should  be  treated  in  your  testimony  ?  A.  I 
don't  think  he  mentioned  the  check. 

Q.  Well,  your  contribution?  A.  No  — I  think  — he  said 
something  about  that  I  should  treat  the  affair  between  us  as 
personal 

Q.  As  personal  ?    A.  Something  like  that 
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Q.  That  jou  should  treat  the  affair  between  you  aa  personal, 
and  what  did  you  say  ?    A.  That  I  could  not 

Q.  That  you  could  not,  and  that  followed  that  part  of  the  con- 
versation in  which  he  asked  you  to  be  easy  in  your  testimony  ?  A. 
Of  course,  you  have  taken  me  by  surprise.  I  don^t  ranember  the 
exact  words,  but  that  states  the  substance  of  it;  which  was  men- 
tioned first  or  last,  I  do  not  remember. 

Mr.  Stanchfield.—  That  is  all 

Cross-examination  by  Mr.  Marshall : 

Q.  You  say  you  don't  recollect  the  exact  words  of  that  con- 
versation ?    A.  I  don't 

Mr.  Marshall. —  That  was  about  the  only  question  I  wanted  to 
put    That  is  all. 

Mr.  Stanchfield. —  That  is  all,  Mr.  Morgenthau. 
(Witness  excused.) 

Mr.  Kresel. —  Mr.  Beynolds. 

Chablbs  a.  Bbtnoldb  recalled. 

By  Mr.  Kresel: 

Q.  Mr.  Beynolds,  I  want  to  get  the  numbers  of  those  certificates. 
Will  you  please  state  the  numbers  of  the  certificates  of  the  Big 
Four  stock  that  you  delivered  to  Mr.  Colwell  ?    A.  018866. 

The  President —  Those  are  the  numbers  of  the  certificates  of 
stock  that  you  delivered  over  to  Colwell? 

The  Witness. —  Yes,  sir. 

The  President. —  You  didn't  get  them  transferred.  I  suppose 
somebody  else's  name  was  given  you  ? 

The  Witness. —  They  were  in  the  name  —  I  don't  know  what 
name  they  were  in. 

The  President — You  only  gave  the  order  that  morning  for 
the  purchase. 
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The  Witness.—  That  day. 

Q.  Was  each  certificate  for  100  shares  ?    A.  Yes,  sir. 

Mr.  Kresel. —  That  is  all. 

One  more  question,  and  then  I  will  be  through.  I  want  to 
recall  Mr.  Boyer. 

Philip  Boyeb  recalled. 

Examination  by  Mr.  Kresel : 

Q.  Was  this  transaction  you  have  been  testifying  about  the  only 
transaction  that  Frederick  L.  Oolwell  ever  had  with  the  firm  of 
Boyer,  Griswold  &  Company  f    A.  Yes,  it  was. 

Mr.  Kresel. —  That  is  alL 

Cross-examination  by  Mr.  Hinman: 

Q.  Just  one  question.  Have  you  any  present  recollection  as  to 
the  time  of  day  when  Mr.  Colwell  had  his  first  talk  with  you  on 
October  16,  1912,  in  reference  to  buying  200  shares  of  Big  Four 
stock?    A.  Will  you  repeat  that,  please t 

The  President —  Bead  it,  Mr.  Stenographer. 

(The  question  was  read  by  the  stenographer  as  follows:  '^  Q. 
Have  you  any  present  recollection  as  to  the  time  of  day  when  Mr. 
Colwell  had  his  first  talk  with  you  on  October  16,  1912,  in  refer- 
ence to  buying  200  shares  of  Big  Four  stock  ?") 

The  Witness. —  No,  I  don't  remember  now  particularly. 

Q.  Are  you  able  to  state  whether  it  was  before  or  after  twelve 
o'clock,  noon  ?    A.  No,  I  am  not 

Q.  Were  you  present  at  the  time  when  Mr.  Murray  delivered  the 
stock  to  Mr.  Colwell  ?    A.  I  don't  think  so,  no. 

Q.  Did  you  remain  in  your  offibe  from  the  time  that  you  had 
the  first  talk  with  Mr.  Colwell,  up  to  the  time  until  after  the 
transaction  was  closed,  or  don't  you  know  about  that  ?  A.  I  don't 
know  anything  about  that,  because  they  were  two  entirely  sepa- 
rate parts  of  the  organization. 

23 
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Q.  Did  you  or  Mr.  Colwell  go  6ut  of  your  office  after  you  had 
had  the  first  talk  with  him  ?  A.  He  went  out  of  my  private  office. 
I  don't  know  whether  he  went  out  of  the  main  office. 

Q.  To  what  employees  in  your  office  did  you  give  any  directions 
in  connection  with  the  purchase  and  delivery  of  this  stock!  A. 
To  the  order  clerk,  Mr.  Murray. 

Q.  Did  you  give  any  instructions  to  anyone  else?  A.  I  don't 
remember  doing  so,  but  I  must  have  instructed  Mr.  Beynolds  that 
he  delivered,  a  cash  delivery. 

Q.  You  have  no  recollection  of  it,  but  you  assume  that  it  must 
have  been  so?    A.  Yes. 

Mr.  Hinman. —  Nothing  further. 

Mr.  Kresel. —  That  is  alL    I  call  Mr.  Gwathmey. 

Jambs  Temple  Gwathmbt,  a  witness  called  on  behalf  of  the 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Gwathmey,  what  is  your  business?  A.  I  am  in  the 
cotton  business. 

Q^  Cotton  broker  ?    A.  Cotton  merchant. 

Q.  Cotton  merchant  ?    A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Sulzer,  the  Governor  ?    A.  I  have  met  hinL 

Q.  You  have  ?    A.  Just  shaking  hands. 

Q.  You  are  not  very  intimate  with  him  ?    A.  I  am  not. 

Q.  Well,  on  the  first  of  November,  1912,  do  you  remember  writ- 
ing a  letter  to  Mr.  Sulzer  ?  A.  I  don't  recollect  it,  but  I  think  you 
have  a  copy  of  it. 

Mr.  Kresel. —  Yes.  Will  the  gentlemen  please  produce  the 
Gwathmey  letter  ? 

Mr.  Herrick. —  We  haven't  it 
Mr.  Kresel. —  You  have  not  ? 

Q.  Now,  please  look  and  state  if  that  is  a  copy  of  the  letter 
that  you  sent  to  Mr.  Sulzer  (counsel  passes  paper  to  witness). 
A.  (After  examining)  Yes,  sir,  that  is  it. 
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Mr.  KreseL —  I  offer  the  letter  in  evidence. 

(The  letter  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-63.) 

Mr.  Eresel. —  This  letter  reads  as  follows: 

« 11-1-12. 

(Standing  for  November  1,  1912.) 

"JETon.  WiHiam  Stdzer,  115  Broadway,  CUy: 

"Dbab  Sir. —  Enclosed  please  find  $100,  which  I  wish  you 
would  hand  to  the  people  who  are  conducting  your  personal  cam- 
paign, as  I  wish  this  money  to  be  devoted  to  that  cause  alone. 

"  Yours  very  truly." 

Q.  And  was  it  signed  by  you,  Mr.  Gwathmey  ?  A.  I  think  so, 
or  my  secretary. 

Q.  Either  by  yourself  or  your  secretary?    A.  Yes,  sir. 

Q.  Now,  did  you  enclose  a  check  —  well,  if  the  secretary  signed 
it,  did  he  sign  your  name,  J.  Temple  Qwathmey  t    A.  Yes. 

Q.  Did  you  enclose  a  check  with  that  letter  ?    A.  I  did. 

Q.  Now,  please  look  at  that  and  state  whetibier  that  is  the  check 
(counsel  passes  paper  to  witness).  A.  (After  examining)  That 
is  the  check. 

Q.  And  was  the  check  — 

Mr.  Eresel. —  I  think  it  is  already  marked.  Yes,  I  showed  the 
witness  Exhibit  88,  Mr.  Stenographer. 

Mr.  Herrick. —  That  is  the  one  in  evidence,  not  for  identifica- 
tion? 

Mr.  Kresel. —  No,  no,  it  is  in  evidence. 

Q.  Was  this  check  paid  subsequently?    A.  I  presume  so. 

Q.  And  the  voucher  was  returned  to  you  by  your  bank  ?  A.  I 
think  so. 

Q.  Did  you  get  an  acknowledgment  from  Mr.  Sulzer?  A.  I 
don't  recollect;  I  think  you  have  something  there. 

Q.  Now,  look  at  this,  please,  and  state  whether  that  is  the 
acknowledgment  you  received  (counsel  passes  paper  to  witness). 
A.  (After  examining)  Yes. 
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Mr.  Kresel. —  I  offer  that  in  evidence. 

(The  letter  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-64.) 

Mr.  Kresel. —  This  letter  is  on  the  stationery  of  the  Committee 
on  Foreign  Affairs,  and  reads  as  follows : 

"  115  Broadway,  New  York,  November  ^,  1912 

"  /.  Temple  Owathmey,  Esq.,  care  Oeorge  H.  McFadden  & 
Brother,  S  South  William  street/' 

Q.  Is  that  the  firm  with  which  you  are  connected,  Mr.  Gwath- 
mey?    A.  Yes. 

Mr.  EreseL — (Reading)  : 

"  My  deab  Mb.  Gwathmet. —  Many  thanks  for  your  very 
kind  letter.  I  certainly  appreciate  all  you  say  and  all  you 
have  done.    With  beet  wishes  believe  me, 

"  Very  sincerely  your  friend, 

"  William  Sulzeb." 

Mr.  Eresel. — You  may  examina 

Mr.  HerricL — No  questions. 

Mr.  Hinman. —  Just  a  moment,  if  I  may  be  permitted* 

Cross-examination  by  Mr.  Hinman : 

Q.  I  will  ask  you  to  look  at  this  check,  Exhibit  38,  and  tell 
me  whether  or  not  when  it  was  returned  to  you  as  a  canceled 
voucher,  it  had  on  the  back  of  it  the  indorsement,  the  rubber  stamp 
indorsement  of  William  Sulzer,  and  the  indorsement  of  Louis  A. 
Sarecky,  and  the  stamp  of  the  bank? 

The  President. —  Doesn't  the  check  show  that  for  itself  ? 

Mr,  Hinman. — ^Well,  I  want  to  show  that  it  was  there  when  it 
was  returned  to  him.    That  is,  that  indorsement  was  there  then. 

Q.  Well,  are  the  indorsements  on  the  check  as  they  appear 
today,  were  they  on  there  when  the  check  was  returned  to  youl 
A.  I  never  looked  on  the  back  of  it  before. 
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Mr.  Kresel. —  There  will  be  no  question  made  by  the  managers 
but  that  those  indorsements  were  thera 

By  Senator  Pollock : 

Q.  Will  you  please  examine  Exhibit  38,  to  tell  me  whether  that 
has  any  indorsement  except  the  name  of  William  Sulzer  and  Louis 
A.  Sarecky,  including  the  bank  indorsements  f  A.  William  Sulzer, 
Louis  A.  Sarecky.    That  is  all. 

Q.  Anything  else?  A.  Nothing  that  I  see  except  the  bank 
notation,  probably. 

By  the  President  : 

Q.  Isn't  there  a  stamp  showing  the  bank  ?  A.  I  presume  that 
is  what  is  here  (indicating). 

Mr.  Marshall —  It  is  on  the  front. 

Mr.  Brackett —  That  is  what  the  senator  asked  for,  including 
the  bank  indorsements. 

Mr.  Hinman. —  He  did. 

By  Senator  Pollock: 

Q.  What  I  wanted  to  know  is  whether  that  check  was  deposited 
in  the  deposit  account,  or  whether  that  check  was  presented  to  the 
paying  teller  of  the  bank,  and  was  drawn  on  and  the  cash  received 
by  somebody  ? 

The  President —  How  can  he  tell  ?  He  signed  the  check ;  that 
was  all,  and  it  comes  back,  and  that  is  here. 

Mr.  Marshall. —  I  might  answer  the  question  of  the  senator  by 
saying  that  managers'  exhibit  M-27  shows  that  that  check  was  de- 
posited to  the  account  of  Sarecky  in  the  Mutual  Alliance  Trust 
Company. 

Mr.  Kresel. —  I  think  I  can  clear  up  this  mystery.  The  reason 
that  there  is  no  stamp  of  the  bank  as  showing  a  deposit  in  that 
bank,  is  because  this  check  is  drawn  on  the  very  bank  in  which  it 
was  deposited,  the  Mutual  Alliance  Trust  Company.  That  h 
correct    There  is  no  question  about  that. 


710  TBIAL   07   WILUAM   SULZEB 

Mr.  Brackett — ^And  the  stamp  of  that  company  is  there* 

Mr.  Eresel. —  And  there  is  a  stamp  on  the  face  of  the  check, 
"  Mutual  Alliance  Trust  Company  of  New  York,  85  Wall  street, 
Paid.'^ 

Mr.  Herrick. —  And  giving  the  date  of  deposit  f 

Mr.  Kresel. —  No,  there  is  no  date  there,  but  there  is  no  question 
but  that  it  was  deposited  in  the  Mutual  Alliance  Trust  Company ; 
at  least  the  managers  will  not  claim  otherwise. 

Mr.  Herrick. —  That  is  all  we  want 

Mr.  Kresel. —  Is  that  satisfactory  to  you  f 

Mr.  Herrick. —  Entirely. 

Mr.  Kresel. —  That  is  all,  Mr.  Gwathmey. 
(Witness  excused). 

Mr.  KreseL —  I  call  Mr.  Neville. 

Gbobob  W.  Neville,  a  witness  called  on  behalf  of  the  man- 
agers, having  been  first  duly  sworn  in  accordance  with  the 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Neville,  what  is  your  business,  please  f  A.  I  am  in  the 
cotton  business. 

Q.  Are  you  a  member  of  some  firm  ?  A.  Stephen  M.  Weld  & 
Company  and  Weld  &  Neville. 

Q.  Stephen  M.  Weld  &  Company,  and  what  other  firm?  A. 
Weld  &  Neville. 

Q.  And  your  office  is  in  the  city  of  New  York  ?    A.  Yes,  sir. 

Q.  You  are  cotton  brokers  and  investors?    A.  Merchants. 

Q.  Merchants?    A.  Yes,  sir. 

Q.  Are  you  a  member  of  the  Cotton  Exchange  in  New  York  ? 
A.  Yes,  sir. 

Q.  And  were  you  a  member  of  the  Cotton  Exchange  in  the 
month  of  October  and  in  the  monUi  of  November,  1912?  A. 
Yes,  sir. 
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Q.  Do  you  know  the  firm  of  Gwathme j  &  C^ompany  f  A.  Yes, 
sir. 

Q.  And  are  they  cotton  brokers  and  cotton  merchants?  A. 
Yes,  sir. 

Q.  And  members  of  the  Cotton  Exchange  f    A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Mitchell,  who  is  a  member  of  that  firm  ? 
A.  Yes,  sir. 

Q.  Do  you  know  also  Mr.  Mandelbaum  ?    A.  Yes,  sir. 

Q.  What  is  his  first  name  ?    A«  L.  Mandelbaum  —  Leopold. 

Q.  Leopold  Mandelbaum  ?    A.  Yes,  sir. 

Q.  And  is  Mr.  Mandelbaum  likewise  a  member  of  the  Cotton 
Exchange?    A.  Yes,  sir. 

Q.  Now,  on  the  1st  of  November,  1912,  did  you  give  any  money 
to  Mr.  Mandelbaum  ?    A.  I  did. 

Q.  How  much  did  you  give  him  ?  A.  My  recollection  is  it  was 
$200. 

Q.  In  cash?    A.  Yes,  sir. 

Q.  And  on  the  same  day,  November  1,  1912,  did  you  get  this 
check  from  Qwathmey  &  Company  ?    A.  Yes,  sir. 

The  President. —  Is  that  another  check  in  addition  to  the  one 
the  previous  witness  spoke  about  ? 

Mr.  KreseL — Yes,  your  Honor. 

Q.  Well,  now,  will  you  state,  Mr.  Neville,  about  this  check  of 
Gwathmey  &  Company,  and  about  the  $200  in  cash  which  you 
gave  to  Mr.  Mandelbaum,  where  did  that  money  come  from  ?  A. 
The  $200  was  part  of  a  large  amount,  a  larger  amount,  that  was 
contributed  by  several  merchants  in  New  York,  to  be  given  to  de- 
fray the  campaign  expenses  of  several  candidates  running  for 
various  offices  who  were  friendly  to  the  merchants,  or  the  mer- 
chants were  friendly  to  them. 

Q.  I  sea  Well,  now,  without  inquiring  at  the  present  time 
how  much  money  was  contributed  in  all,  can  you  state  to  the 
Court  the  names  of  the  persons  or  firms  that  made  the  contri- 
bution ?  A.  I  told  you  when  you  were  in  my  office  in  New  York 
the  other  day  that  I  kept  no  record  of  those  contributions. 

Q.  Yes,  you  did.     A.  I  have  since  looked  at  my  books  and 
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found  that  I  didn^t  keep  any  record  of  those  contributions,  but 
I  cashed  the  checks,  made  the  division,  and  told  the  contributors 
of  the  division  made. 

By  the  President: 

Q.  You  cashed  the  checks,  got  the  money,  and  then  divided  it 
up  among  the  various  candidates?  A.  Yes,  sir;  and  Mr.  Sulzer 
was  sent  $200. 

By  Mr.  Kresel : 

Q.  And  is  that  the  $200  that  you  gave  to  Mr.  Mandelbaum1( 
A.  Yes,  sir.  And  if  you  would  like  an  explanation  how  Mr. 
Mandelbaum  gave  the  money  I  would  be  glad  to  give  it  to  you. 

Q.  I  think  you  better  have  Mr.  Mandelbaum  do  that 
Now,  I  still  would  like  to  get  your  best  recollection  as  to  the 
names  of  the  persons  that  made  the  contributions.  Now,  one  of 
them  was  Qwathmey  &  Company?    A.  Yes,  sir. 

Q.  Now,  can  you  from  recollection  tell  us  the  names  of  some 
others?  A.  My  recollection,  as  near  as  I  can  remember  the 
matter,  is,  my  own  firm,  Stephen  M.  Weld  &  Company,  gave 
$100,  and  the  firm  of  Hubbard  Bros.  &  Company  gave  $100,  and 
Gwathmey  &  Company  gave  $100 ;  and  I  am  uncertain  about  the 
others ;  I  can't  recall  them,  not  near  enough,  your  Honor,  to  give 
testimony. 

By  the  President: 

Q.  Well,  you  say  that  you  divided  it?  A.  Yes,  I  divided  it 
among  three  or  four  different  candidates. 

Mr.  Kresel. —  Now,  I  offer  in  evidence  this  check  of  Gwathmey 
&  Company. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-65.) 

Mr.  Eresel. —  I  have  no  photograph  of  this  check.  I  got  it  too 
late  to  make  it. 

The  President. —  Read  it 
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Mr.  KreeeL —  I  shall  read  it    It  is  headed  (reading)  : 

"  GWATHME  Y  &  COMPANY. 
2350  "  New  York,  Nov&inher  1,  1912 

«  FARMERS  LOAN  AND  TRUST  COMPANY, 

"  22  WiUiam  Street. 

"  Pay  to  the  order  of  George  W.  Neville  $100  one  hundred 
dollars. 

"  Signed, 

"GWATHMBT  &  CoMPAirr." 

It  is  endorsed:  "George  W.  Nevilla  Pay  Mutual  Alliance 
Trust  Company,  or  order.  Stephen  M.  Weld  &  Company,"  and 
then  the  stamped  endorsement  of  the  Mutual  Alliance  and  the 
National  Sank  of  Commerce  and  the  Farmers  Loan  &  Trust 
Company. 

Q.  When  you  gave  the  $200  to  Mr.  Mandelbaum,  what  did  you 
say  to  him  ?    A.  I  can't  recall  just  what  I  said. 

Q.  I  mean  in  substance?  A.  In  substance,  here  was  $200, 
which  we  want  given  to  Mr.  Sulzer  for  his  campaign  expenses. 
That  was  the  intent  of  the  collection. 

Q.  And  did  you  tell  Mr.  Mandelbaimi  to  deliver  the  money? 
A.  Mr.  Mandelbaum  and  I  started  to  go  to  deliver  it,  but  I  live 
in  Jersey,  and  we  were  caught  in  a  rainstorm  and  had  to  take 
shelter  in  one  of  the  buildings  on  Broadway,  and  before  the  rain 
was  over  I  would  have  missed  my  train  if  I  had  gone  there,  so 
Mr.  Mandelbaum  went  alone,  and  I  had  to  run  to  catch  my  train 
and  got  soaking  wet  to  catch  it. 

Mr.  Brackets —  I  suggest  that  the  stenographer  read  the  answer. 
They  could  not  hear  it. 

The  President. —  The  witness  says  they  started  to  give  it  to 
Mr.  Sulzer  in  person ;  a  rainstorm  came  up  and  they  had  to  seek 
shelter,  and  before  the  rain  got  over,  or  when  it  got  over,  it  was 
too  late  for  him  to  catch  a  train.  He  left  Mr.  Mandelbaum  and 
he  went  and  caught  his  train.    Thas  is  the  point  of  it 
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Mr.  Kresdl. —  That  is  all,  Mr.  Nenlle^  unless  the  geoatlemaa 
over  there  want  to  ask  you  something. 

(Witness  excused.) 

Mr.  Ej-esel. —  I  will  call  Mr.  Mandelbaum. 

Leopold  Mandelbaum,  a  witness  called  in  behalf  of  the 
managers^  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Mandelbaum,  are  you  a  member  of  the  Cotton  Ex- 
change?   A.  Yes,  sir. 

Q.  You  are  a  cotton  broker?    A.  Yes,  sir. 

Q.  You  know  Mr.  George  W.  Neville?    A.  Yes,  sir. 

Q.  The  gentleman  just  preceding  you?    A.  Yes,  sir. 

Q.  Do  you  remember  going  to  Mr.  Sulzer's  office  in  the  month 
of  November,  1912?  A.  I  don't  know  exactly  the  date,  but  the 
receipt  will  bear  it  out.    We  did. 

Q.  You  did  go  to  the  office  ?    A.  Yes,  sir. 

Q.  Do  you  remember  where  that  office  is?  A.  Not  exactly; 
somewhere  near  the  Trinity  building,  I  don't  know  whether  the 
first  building  or  the  second  building. 

Q.  On  Broadway  ?    A.  On  Broadway. 

Q.  When  you  went  there,  did  you  have  anything  with  you? 
A.  I  had  $200  with  me.    That  is,  I  had  other  things  with  ma 

Q.  Who  gave  it  to  you  ?    A.  Mr.  Neville. 

Q.  What  did  Mr.  Neville  tell  you  to  do  with  it  ?  A.  The  way 
I  came  to  —  I  can  make  a  statement,  can't  I  ? 

Q.  Certainly.  A.  The  way  I  came  to  go  up  to  Mr.  Sulzer  was 
I  went  up  with  Mr.  Neville.  We  were  caught  in  a  terrific  rain- 
storm, and  we  went  into  a  building  on  the  corner  of  Wall  and 
Broadway.  We  were  in  there  about  a  half  hour.  It  stormed 
fearfully,  and  Mr.  Neville  told  me  that  he  had  to  go.  He  had  to 
make  his  train^  and  asked  me  to  take  the  $200  and  bring  it  up 
to  Mr.  Sulzer's  offica 

Q.  And  to  say  what  about  the  $200  ? 

Mr.  HerricL —  Wait  a  minute. 
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Mr.  KreseL— •  Well  — 

Mr.  Herrick. —  That  is  objected  to. 

Mr.  Kresel. —  I  was  asking  the  witness  to  state  what  Mr.  Keville 
told  him  to  say  about  the  $200. 

Mr.  HerricL —  I  object  to  that  as  hearsay. 

Mr.  KreseL —  That  is  upon  the  same  theory  that  the  other  con- 
versations from  the  Gbvernor's  friends  have  been  admitted. 

The  President —  I  think  this  is  a  little  different.  You  may  do 
that  in  favor  of  a  person,  but  you  can't  against  them.  There  is 
the  differenca 

Q.  You  went  to  the  office,  did  you  ?    A.  I  did. 

Q.  What  happened  there?  A.  I  went  there,  and  Mr.  Sulzer 
was  not  thera    I  met  Mr.  Sarecky. 

Q.  Mr.  Sarecky.  Go  on.  What  did  you  say  to  him  ?  What 
did  you  do  ?  A.  I  told  Mr.  Sarecky  I  gave  him  $200  from  Mr. 
George  W.  Neville  for  Mr.  Sulzer. 

Q.  For  what  f    A.  I  don't  think  I  told  him  anything. 

Q.  Did  you  tell  him  who  Mr.  Neville  was  ?  A.  I  told  him  of 
course,  who  Mr.  Neville  was.  He  was  a  member  of  the  Now  York 
Cotton  Exchange  and  a  friend  of  Mr.  Sulzer. 

Q.  Did  you  tell  him  that  ?  A.  I  think  I  did.  I  am  not  quite 
sure. 

Q.  Did  you  tell  him  where  the  money  came  from  ?  A.  I  didn't 
tell  him  where  the  money  came  from  because  I  didn't  know. 

The  President. —  Did  you  tell  him  whether  it  was  to  pay  a  bill 
you  owed  him,  or  anything  else ;  did  you  make  any  allusion  to  what 
it  wast 

The  Witness. —  I  did  not  The  inference,  of  course,  on  my  part 
was  — 

Q.  No,  na    Don't  tell  us  your  inferences. 

Mr.  HerricL —  That  is  objected  to. 

Q.  I  want  to  know  what  you  said  to  Mr.  Sarecky?  A.  Not 
anything,  except  it  was  $200  George  W.  Neville  requested  me  to 
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hand  to  Mr.  Sulzer.    Mr.  Sulzer  not  being  there,  I  handed  it  to 
Mr.  Sareckj. 

Q.  Now,  may  I  ask  what  message  Mr.  Neville  sent  to  Mr. 
Sulzer  with  the  $200  ? 

Mr.  Herrick. —  That  is  objected  to  as  incompetent 

The  President. —  That  is  not  competent 

Mr.  Kresel. —  That  is  not  competent  ? 

The  President —  No,  you  see  it  works  a  different  way. 

Q.  Did  you  deliver  the  $200  to  Mr.  Sareclr^  ?    A.  I  did. 

Q.  What  did  Mr.  Sarecky  sayf  A.  Mr.  Sarecky  said  he  was 
very  much  obliged  for  the  money. 

Q.  Is  that  all  he  said?  A.  That  is  about  all  he  said.  Then 
I  requested  Mr.  Sarecky  that  inasmuch  as  it  is  money  I  paid  him 
for  others,  I  would  like  to  have  a  receipt,  and  I  got  that  receipt 

Q.  Now,  look  at  that    Is  that  the  receipt  ?    A.  It  is. 

Q.  Is  it  ?    A.  It  is. 

Mr.  KreseL —  I  offer  it  in  evidence. 

(The  receipt  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-66.) 

Mr.  KreseL — (Reading) : 

''  New  York,  November  1st 
'^  Received  from  Mr.  Mandelbaum,  $200. 

"  LoiTis  A.  Sabecky." 

Q.  Have  you  stated,  Mr.  Mandelbaum,  as  far  as  your  recollec- 
tion serves  you,  all  of  the  conversation  that  you  had  with  Mr. 
Sarecky  f    A.  I  think  I  did. 

Q.  Did  you  have  any  talk  with  him  about  Mr.  Sulzer's  cam- 
paign? A.  I  don't  exactly  recall  it,  but  I  would  not  positively 
state  that  I  didn't 

Q.  What  is  your  best  recollection  about  it  ?  A.  I  don't  think  I 
did.  It  was  very  late.  In  fact  I  never  knew  Mr.  Sarecky.  It 
was  the  first  time  I  ever  saw  him. 

Q.  Did  you  know  who  he  was  when  you  gave  him  this  money? 
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A.  I  didn't    He  told  me  he  was  Mr.  Sulzer's  secretary.    I  never 
heard  of  him  or  saw  him  bef Qra 

Q.  Did  Mr.  Sarecky  say  anything  to  you  about  Mr.  Sulzer's 
campaign  ? 

Mr.  Herrick. —  That  is  objected  to  as  incompetent.  Mr.  Sulzer 
was  not  there. 

The  President — Did  he  say  anything  —  you  inquired,  I  sup- 
pose, when  you  went  to  the  office  ? 

The  Witness. —  I  did,  your  Honor. 

The  President — Now,  can't  you  tell  according  to  your  best 
recollection  just  what  happened  from  that  time  ? 

The  Witness. —  I  asked  for  Mr.  Sulzer  and  Mr.  Sarecky  told  me 
that  Mr.  Sulzer  was  not  there ;  that  he  was  his  secretary,  and  that 
he  would  take  the  money,  and  I  gave  him  the  money. 

Mr.  Kresel.—  All  right     That  is  all. 

Mr.  Herrick. —  Nothing. 
(Witness  excused.) 

The  President. — We  will  take  a  recess  now,  gentlemen. 
Whereupon,  at  12.30  p.  m..  Court  adjourned  to  2  p.  m. 


AFTERNOON  SESSION 

Pursuant  to  adjournment,  Court  convened  at  2  o'clock  p.  m. 

The  roll  call  showing  a  quorum  to  be  present.  Court  was  duly 
opened. 

Mr.  Todd.—  Mr.  D.  W.  Peck. 

Mr.  Marshall. —  Before  you  call  Mr.  Peck  I  would  like  to  re- 
call Mr.  Gwathmey  for  one  minute. 
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J.  Temple  Gwathmsy  recalled. 

By  Mr.  Marshall : 
Have  you  that  letter  that  Mr.  Gwathmej  produced? 

Mr.  Kreeel. —  Yes,  here  it  is. 

Q.  Mr.  Gwathmej,  I  show  you  Exhibit  M-63.  Do  you  wish 
to  make  any  explanation  with  regard  to  that  letter  \    A.  No,  sir. 

Q.  What  were  your  politics  in  the  fall  of  1912  ?  A.  I  am  a 
Bepublican. 

Q.  Bepublican.  Did  you  vote  for  any  other  candidate  on  the 
Democratic  ticket  that  year  besides  Qovemor  Sulzert  A.  I  did 
not. 

Q.  You  wanted  that  fact  to  be  understood  at  that  time,  did 
you  ?    A.  Yes,  I  did  when  I  gave  this  letter. 

Mr.  Marshall. —  That  is  all. 
(Witness  excused.) 

Duncan  W.  Peck,  a  witness  called  on  behalf  of  the  man- 
agers, having  been  first  duly  sworn  in  accordance  with  tlie 
forgoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Todd : 

Q.  Mr.  Peck,  you  are  the  Superintendent  of  Public  Works  of 
the  State  of  New  York  t    A.  I  am. 

Q.  How  long  have  you  held  that  office  f    A.  Nearly  two  years. 

Q.  You  will  have  to  speak  very  loud,  so  that  the  gentlemen  on 
the  last  row  can  hear  you,  Mr.  Peck.  Do  you  know  William 
Sulzer,  the  respondent?    A.  I  do. 

Q.  How  long  have  you  known  him  ?    A.  I  think  about  20  years. 

Q.  Has  your  acquaintance  been  friendly  ?    A.  It  has. 

Q.  Do  you  recall  when  he  was  nominated  for  Governor  of  the 
State  of  New  York  t    A.  I  do. 

Q.  After  his  nomination  and  before  his  election  did  you  see 
him  and  have  a  talk  with  him  ?    A.  Once  I  did. 

Q.  Where  was  that  and  when  was  it?  A.  In  the  Rensselaer 
Inn,  in  Troy. 

Q.  What  was  the  occasion  ?    A.  A  political  meeting  there. 

Q.  A  ratification  meeting  of  the  nomination  of  the  Democratic 
candidates  for  State  offices  ?    A.  I  believe  so. 
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Q.  State  the  oonversation  that  you  had  with  William  Sulzer,  the 
respondent,  at  that  time?  A.  I  met  him  in  the  lobby  and  said 
"  Governor,  I  would  like  to  give  you  this  for  your  campaign." 

Q.  What  did  you  give  him  when  you  made  that  remark  ?  A.  I 
gave  him  a  $500  bill. 

Q.  What  did  he  say  ?    A.  He  said  "  Thank  you." 

Q.  Was  there  anything  else  said  on  that  occasion  between  yon 
and  Governor  Sulzer  about  that  contribution?    A.  Yes,  sir. 

Q.  What?  A.  I  said  there  were  no  strings  on  it  and  he  need 
not  feel  at  all  obligated  to  reappoint  me. 

Q.  You  were  at  that  time  the  Superintendent  of  Public  Works  ? 
A.  I  was. 

Q.  Since  that  have  you  had  any  conversation  with  the  respond- 
ent, William  Sulzer,  in  reference  to  that  contribution?  A.  That 
was  a  confidential  conversation.    Must  I  give  it  ? 

The  President —  Yes,  you  must  give  it. 

Q.  State  the  conversation,  first  stating  when  it  was  and  where 
it  was.  A.  I  don't  know  when  it  was.  It  was  somewhere  after  the 
19th  of  July  in  the  executive  chamber. 

Q.  July,  1913  ?    A.  Somewhere  after  that  time. 

Q.  In  the  executive  chamber?    A.  In  the  executive  chamber. 

Q.  In  Albany  ?    A.  In  Albany. 

Q.  Now,  state  the  conversation.  A.  I  had  received  a  communi- 
cation from  the  so-called  Frawley  committee. 

Q.  A  letter  ?    A.  A  letter. 

Q.  Have  you  that  letter  ?    A.  No,  I  have  not 

Q.  Have  you  looked  for  it  ?    A.  I  have. 

Q.  Have  you  been  able  to  find  it  ?    A.  I  have  not 

Q.  What  was  the  substance  of  that  letter  ? 

The  President. —  The  point  is,  what  passed  between  him  and 
the  respondent. 

Mr.  Todd. —  If  your  Honor  please,  it  has  to  do  as  I  understand 
with  what  had  passed  between  them. 

The  President —  When  that  appears,  you  can  go  back  to  it 

Q.  Did  you  show  this  letter  to  the  respondent,  William  Sulzer,  at 
this  time  ?    A.  I  did. 
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The  President. —  Now  you  can  go  back  to  it 

Q.  Will  you  state  the  substance  of  that  letter  ?  A.  Why,  it  was 
a  request  to  state  what  donation,  contribution  I  had  made ;  and 
whether  a  check  or  otherwise;  and  I  don't  remember  all  of  it, 
but  that  was  the  gist  of  it. 

Q.  To  produce  and  give  that  information  to  whom?  A.  To 
this  committee. 

Q.  Frawley  committee  ?    A.  Yes,  sir. 

Q.  Now,  state  the  rest  of  the  conversation?  A.  I  showed  the 
letter  to  the  Governor  and  asked  him  what  I  could  do  about  it 

Q.  What  did  he  say  ?    A.  He  said  "  Do  as  I  shall ;  deny  it" 

Q.  What  else  was  said  if  anything  ?  A.  Why,  I  said,  "  I  sup- 
pose I  shall  be  under  oath."  He  said  ^^  That  is  nothing.  Forget 
it" 

Q.  Was  there  anything  else  said  ?    A.  Nothing  more. 

Mr.  Todd. —  Your  witness. 

Cross-examination  by  Mr.  Hinman: 

Q.  Have  you  any  means  of  fixing  the  date  when  you  saw  the 
Governor  in  the  Rensselaer  Inn  at  Troy?    A.  It  was  — 

Q.  And  gave  him  this  $500  bill?  A.  Why,  it  was  the  night 
of  the  Democratic  ratification;  I  think  the  18th  of  October. 

Q.  1912  ?    A.  This  year.    Last  year,  rather. 

Q.  That  is  1912  ?    A.  Yes. 

Q.  Where  were  you  at  the  time?    A.  In  the  Rensselaer  Inn, 

Q.  I  mean  in  what  particular  room,  do  you  remember?  A. 
In  the  lobby. 

Q.  State  whether  or  not  there  were  other  people  there  in  the 
lobby  at  the  time.    A.  There  were  a  lot  of  people  there. 

Q.  Was  it  before  or  after  the  meeting?  A«  It  was  after  the 
banquet. 

Q.  In  the  evening?    A.  Sure. 

Q.  This  conversation  that  you  have  detailed  in  the  executive 
chamber;  I  ask  you  whether  you  made  any  memorandum  or 
notes  of  what  was  said  between  you  and  the  Governor  ?  A.  I  did 
not 

Q.  Are  you  giving  here,  or  do  you  attempt  to  give  here  now  the 
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exact  language  he  used,  or  are  you  giving  your  recollection  of  the 
substance  of  it?    A.  The  exact  language. 

Q.  Word  for  word  ?    A.  Word  for  word. 

Q.  You  can't  be  mistaken  as  to  a  word  ?    A.  No. 

Q.  Not  in  a  word  said  by  him  or  a  word  said  by  you  f  A.  Not 
that  conversation. 

Q.  Not  a  word?     A.  No,  sir. 

Mr.  Hinman. —  Nothing  further. 
(Witness  excused.) 

Mr.  Kresel. —  I  will  call  Mr.  Cox. 

John  W.  Cox,  a  witness  called  in  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows : 

Direct  examination  by  Mr.  £resel : 

Q.  Are  you  Mr.  Cox  or  Dr.  Cox?  A.  I  am  both.  I  am  a 
graduate  of  medicine  and  also  Mr.  Cox. 

Q.  Then  Dr.  Cox,  may  I  ask  you  whether  you  are  practicing 
your  profession?    A.  I  am  not 

Q.  Are  you  a  member  of  the  Manhattan  Club  in  New  York? 
A.  I  am. 

Q.  Do  you  know  Governor  Sulzer  ?    A.  Yes. 

Q.  How  long  have  you  known  him  ?  A.  Let  me  see.  I  knew 
him  prior  to  the  Democratic  national  campaign  in  1896.  I  should 
say  about  17  or  18  years. 

Q.  And  during  Governor  Sulzer's  campaign  for  the  governor- 
ship you  were  quite  active  in  his  behalf,  weren't  you  ?  A.  Well,  I 
couldn't  say  I  was  quite  active;  I  was  interested  in  his  election,  yes. 

Q.  Well,  what  I  mean  is  this:  were  you  a  member  of  any 
organization  which  was  organized  to  help  along  his  election  ?  A. 
I  was  not 

Q.  Do  you  remember  what  was  known  as  the  Business  and 
Professional  Men's  Sulzer  League,  of  which  Mr.  Hoyle  was  the 
chairman  ?  A.  Well,  I  can't  deny  that  You  know,  often  people 
come  up  to  you  and  ask  you  to  sign  something  and  lend  your 
name,  and  while  I  don't  remember  anything  of  the  kind,  I  may 
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have  been;  I  cannot  say;  if  I  could  see  one  of  the  papers  to  which 
my  name  was  signed,  I  could  tell  you  whether  I  signed  it  or  not 

Q.  I  just  wanted  to  inquire  —  A.  (Interrupting.)  I  donH 
remember  of  such  a  thing. 

Q.  I  just  wanted  to  inquire  whether  yoju  remember  being  one 
of  the  executive  committee  of  that  oi^anization  t    A.  I  do  not 

Q.  You  do  not?  A.  I  don't  say  that  I  was  not,  but  I  don't 
remember  of  being. 

Q.  Very  well.  Now,  Doctor,  you  were  subpoenaed  to  produce 
a  certain  check  for  $300.  Have  you  it  f  A.  I  have.  (Witness 
produces  paper.) 

Q.  Now,  did  you  draw  this  check  t    A.  I  did. 

Q.  On  or  about  the  date  that  it  bears  date?  A.  Exactly  the 
date  that  it  bears  date. 

Q.  Now,  after  you  drew  the  check,  what  did  you  do  with  it! 
A.  I  sent  it  to  Theodore  W.  Myers. 

Q.  And  who  is  Theodore  W.  Myers  f  A.  He  was  treasurer  for 
the  purpose  of  raising  some  funds  in  the  interest  of  the  election 
of  William  Sulzer  outside  of  the  organization. 

Q.  I  understand.  And  when  you  sent  this  check  to  Mr.  Myers, 
did  you  send  a  letter  with  it  ?    A.  I  did. 

Q.  Have  you  a  copy  of  the  letter  ?  A.  No ;  all  my  letters  are 
longhand,  and  I  don't  take  any  copies  of  them. 

Q.  I  see.  Well,  will  you  be  good  enough  to  give  the  Court  the 
substance  of  that  letter  ?  A.  Well,  I  do  not,  because  I  had  a  con- 
versation with  Mr.  Myers  over  the  telephone,  and  I  told  him  I 
would  send  it  to  him ;  that  is  all ;  I  don't  remember  what  I  said 
in  the  letter. 

Q.  Well,  state  if  you  will,  the  conversation  that  you  had  with 
Mr.  Myers  over  the  telephone? 

Mr.  Herrick. —  That  is  objected  to. 

The  President —  Who  is  Mr.  Meyers  ?     I  do  not  remember. 

Mr.  Kresel. —  It  now  appears  from  the  witness'  testimony,  Mr. 
Myers  was  the  treasurer  of  an  organization  which  had  been 
gotten  together  for  the  purpose  of  promoting  Mr.  Sulzer's  election, 
and  this  is  one  of  the  checks  which  went  into  the  Boyer-Griswold 
account,  about  which  witnesses  testified  this  morning. 


The  Presideoit — I  do  not  believe  he  can  do  that  You  will 
have  to  ask  the  Court  to  infer  what  it  may  from  the  circumstances 
that  he  received  it  from  the  treasurer.  Do  you  offer  the  check  in 
evidence ! 

Mr.  EreseL —  Not  yet  I  have  not  yet  offered  it  He  did  not 
receive  it  from  the  treasurer.    He  sent  it  to  the  treasurer. 

The  President —  I  know,  but  I  say  you  will  have  to  rely  on 
whatever  inferences  may  be  drawn  if  the  respondent  received  the 
check. 

Q.  Did  you  have  any  talk  with  Mr.  Sulzer  about  this  check 
at  any  time  ?  A.  I  never  spoke  to  him  about  it  He  never  asked 
me  for  a  contribution  or  a  donation,  or  anything;  I  volunteered  it 

Q.  Either  before  you  gave  the  check  or  since  that  time,  you 
have  had  no  conversation  with  Mr.  Stdzer  at  any  time?  A.  I 
never  mentioned  the  amount  of  money  to  him,  or  any  amount  of 
money  to  him. 

Q.  I  am  not  particular  as  to  whether  you  mentioned  the  amount 
of  money.  Have  you  had  any  conversation  with  Mr.  Sulzer  about 
this  check?    A.  Never. 

By  the  President: 

Q.  Or  about  any  contribution  t    A.  No,  sir. 
Q.  Did  you  speak  about  any  contribution!       A.  No,  your 
Honor. 

By  Mr.  Eresel: 

Q.  Either  by  word  of  mouth  or  letter?  A.  Hold  a  minute. 
I  will  say  this:  That  I  told  him  I  would  do  what  I  could  to 
raise  some  money  to  help  him  along  as  best  I  could. 

Q.  To  help  him  along  in  what?  A.  To  help  him  along  to 
become  Governor  of  the  State  of  New  York. 

Q.  And  when  was  that  conyersation  and  where?  A.  In  the 
room  of  the  Committee  on  Foreign  Affairs  in  Washington. 

Q.  And  was  it  before  you  gave  this  check  or  after  that?  A. 
Befora 

Q.  Before  that?  A.  Yes.  I  did  not  say  that  I  wotild  give 
him  anything  at  all  myself 
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Q.  You  have  already  stated  the  conversation,  as  I  under- 
stand it?    A.  Bead  the  notes,  please. 

Q.  How  did  you  happen  to  go  to  see  him  in  Washington,  did 
he  send  for  you  ?  A.  Oh,  no,  I  was  thera  I  often  go  to  Wash- 
ington, and  paid  my  respects  to  him. 

Q.  I^ow,  in  addition  to  that  conversation,  have  you  had  any 
talk  with  Mr.  Sxdzer  about  this  contribution  of  $300  i  A.  With 
whom? 

Q.  With  Mr.  Sulzer,  or  Governor  W.  Sulzer.  A.  I  have  no 
memory  of  ever  speaking  to  him  about  it  at  alL  I  do  not  think  I 
ever  mentioned  it  to  him. 

Q.  Well,  did  you  have  any  other  talks  with  him  about  money  ? 
A.  I  only  knew  that  he  would  know  all  about  it,  because  I  sent 
the  money,  sent  the  check.  That  was  quite  sufficient.  I  never 
got  an  acknowledgment  of  it  from  him. 

Q.  Well,  did  you  tell  him  that  you  would  send  a  check  to  this 
treasurer,  Mr.  Myers  ?    A.  I  did  not 

The  President. —  He  said  that  he  did  not  say  he  would  get  any 
money  at  all,  or  that  he  would  send  him  any  money  at  all. 

Q.  Now,  search  your  memory,  Doctor,  if  you  will,  and  tell  the 
Court  whether  in  addition  to  that  talk  that  you  had  with  him  in 
Washington,  you  had  other  talks  with  him  about  raising  money 
to  help  him  become  Governor  ?  A.  No,  I  do  not  think  I  did.  I 
do  not  remember  anything  of  the  kind.  I  remember  that  some 
of  my  friends,  and  also  friends  of  his  came  to  me  and  asked  me  if 
I  would  be  the  treasurer,  or  to  collect  this  money,  and  I  said  no, 
I  would  not,  and  then  I  think  that  I  suggested  Theodore  W. 
Myers  myself. 

Q.  As  treasurer?    A.  Yes. 

Q.  And  who  was  the  chairman  of  this  organization?  A.  It 
was  not  any  organization.  It  was  just  simply  somebody  to  col- 
lect the  money. 

Q.  I  see.    A.  Or  to  take  the  money,  rather. 

Q.  In  addition  to  your  check  for  $300,  what  other  checks  or 
money  did  Mr.  Myers,  as  treasurer,  collect,  in  order  to  help  Mr. 
Sulzer  become  Governor  ?  A.  I  never  asked  him,  never  spoke  of 
it,  and  do  not  know  anything  about  any  other  check,  with  the  ex- 


J 


TRIAL   OF  WILLIAM   SULZEB  725 

oeption  of  what  he  said  he  would  give  himself,  and  that  was  a 
conversation  over  the  telephone.  He  told  me  he  would  give  $1,000. 
I  don't  know  whether  he  did  or  not.    I  hope  he  did. 

Q.  If  ow,  Doctor,  tell  us  how  it  came  that  you  sent  this  check  to 
Mr.  Myers?  A.  Because  I  called  him  up  over  the  'phone  and 
asked  him  if  he  would  be  treasurer,  and  he  said  he  would. 

Q.  Treasurer  of  what,  your  check  and  his  own?  A.  To  take 
charge  of  the  money. 

Q.  What  money?  A.  Any  money  that  might  be  collected  for 
Mr.  Sulzer. 

By  the  President: 

Q.  You  were  speaking  about  collections  from  various  persons, 
were  you  ?    A.  His  personal  friends. 

By  Mr.  Xresel : 

Q.  Was  this  check,  regularly  gone  through  your  bank,  and  did 
the  bank  return  this  voucher  to  you  ?  A.  Yes,  sir.  I  found  that 
—  I  had  to  look  for  it ;  I  found  it  with  a  stack  of  my  vouchers 
after  I  —  after  this  proceeding  started. 

Mr.  £resel. —  I  offer  the  check  in  evidence. 

Mr.  Todd. —  Do  you  wish  to  see  it? 

Mr.  Marshall. —  Yes. 
(Counsel  examined  paper.) 

(The  check  was  offered  in  evidence  was  received  and  marked 
Exhibit  M-67. 

Mr.  KreseL — This  check  bears  the  name  of  John  W.  Cox 
printed  in  the  margin: 

"  No.  6320.  New  York,  October  9,  1912 

"  THE  CHATHAM  NATIONAL  BANK 

"Pay  to  the  order  of  Theodore  W.  Meyers,  Treasurer, 
Three  hundred  dollars. 

(Signed)         "  John  W.  Cox." 

It  bears  the  indorsement  of  Theodore  W.  Meyers  and  the  stamped 
indorsement  "Pay  to  the  order  of  Manhattan  Company,  New 
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York,  Boyer,  Griswold  &  Company,"  and  then  the  stamped  inr 
dorsement  of  the  Manhattan  Company. 

The  Witness. —  You  will  notice  that  the  check  is  not  properly 
indorsed 

Q.  I  see.  It  is  not  indorsed  Theodore  W.  Meyers,  Treasurer, 
but  just  Theodore  W.  Meyers ;  is  that  what  you  mean  t  A«  That 
is  what  I  mean. 

Mr.  Kresel. —  Very  welL    That  is  alL 

Cross-examination  by  Mr.  Herrick: 

Q.  Doctor,  in  answer  to  a  question,  you  said  that  you  told  Mr. 
Sulzer  that  you  would  raise  some  money  to  help  him  along!  A. 
Yes,  sir. 

Q.  Then  the  question  was  put  to  you,  help  him  along  to  what^ 
and  you  said  to  become  Governor?    A.  Yes,  sir. 

Q.  Did  you  say  that  to  Mr.  Sulzer  ?    A.  ISTo,  sir. 

Q.  You  are  a  member  of  the  Manhattan  Club!    A.  Yes,  sir. 

Q.  And  there  was  more  or  less  conversation  about  Mr.  Sulxer 
there?    A.  Yes,  sir. 

Q.  About  his  financial  condition  ?    A.  Yes. 

Q.  That  he  was  impecunious?    A.  Yes. 

Q.  And  you  and  a  number  of  other  gentlemen  there  made  up 
your  minds  to  help  him  along  ?    A.  Yes,  sir. 

Q.  That  is,  you  were  to  do  something  for  him  personally  ?  A. 
Yes,  sir. 

Mr.  Eresel. —  Wait  a  minute. 

The  Witness. —  I  insist ;  I  am  a  witnes& 

Mr.  KreseL —  I  object  to  that  Oh,  Mr.  Witness,  you  are  only 
a  witnesa 

The  President — When  an  objection  is  made  you  must  not 
answer. 

Mr.  KreseL —  I  object  to  the  question. 

The  President — This  witness  — 


Mr.  Eerrick. — ^We  may  be  heard,  may  we  not,  Mr.  President  1 
The  President—  Yes. 

Mr.  Herrick. —  These  articles  of  impeachment  chai^  that 
theee  moneys  were  ccmtributed  for  a  cause,  or  a  principle  or  a 
ticket,  and  that  Mr.  Snl2er  diverted  them  from  die  sapport  of 
that  canse,  from  the  support  of  that  principle  and  from  the  sup- 
port of  that  ticket. 

Some  of  these  gentlemen  have  testified  that  th^  made  these 
contribntiona  to  help  him  along  personallj;  not  for  the  support 
of  any  causa  You  had  a  witness  here  this  morning  who  woa 
a  Kepublican  and  who  voted  for  nobody  else;  who  contributed 
to  help  Sulzer  along  and  nobody  else,  not  to  sustain  any  principle^ 
but  for  his  personal  benefit. 

That  is  all  I  am  attempting  to  show  here. 

The  President — You  are  going  beyond  ibis  present  witness 
and  you.  are  trying  to  include  others. 

Mr.  Herrick. —  We  have  had  the  others  who  testified  to  that 
I  am  confining  it  to  this  witness  and  am  simply  illustrating  what 
I  am  attempting  to  do  and  I  think  the  principle  that  underlies  it 

The  President —  You  will  have  to  confine  it  to  this  witness. 

Mr.  Herrick. —  X  am  confining  it  to  this  witness. 

Mr.  Herrick. —  I  will  recast  the  question. 

Q.  Was  this  contribution  made  by  you  for  the  personal  benefit 
of  Mr.  Sulzer  and  not  for  the  ticket  as  a  whole! 

Mr.  Ereeel. —  One  moment,  I  object  to  that 

The  President. —  There  will  be  some  difference  of  opinion. 
Quite  a  number  of  the  members  of  the  Court,  the  judges  and 
senators,  will  take  a  different  view  from  the  Presiding  Judge,  so 
I  think  we  better  just  take  a  ruling  on  this  and  get  this  ont  of 
the  way.    Let  us  take  a  vote  on  this  and  get  it  settled. 

Mr.  Herrick. —  May  I  merely  state,  I  do  not  want  to  argu& 

The  President —  Yes,  you  may. 
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Mr.  Herrick. —  I  do  not  want  to  argue ;  I  simply  want  to  stata 
The  articles  of  impeachment^  by  looking  at  them,  you  will  aee^ 
charge  these  moneys  were  contributed  for  the  support  of  a  causa 
I  am  not  pretending  to  use  the  exact  words,  but  they  state  it  is 
for  the  support  of  the  ticket  as  a  whole,  for  the  support  of  a 
principle;  that  is  the  substance  of  it,  and  that  he  diverted  it  from 
that  purpose;  that  he  stole  it,  inasmuch  as  he  did  divert  it  from 
the  special  use  for  which  it  is  contributed,  and  we  are  simply  now 
trying  to  show  this  contribution  was  made  for  his  personal  benefit 
and  no  other. 

The  President. —  Do  not  answer  this,  witness.  I  overrule  the 
objection. 

Mr.  Brackett —  May  I  make  a  simple  statement  ? 

The  President. —  You  may  have  the  same  privil^a 

Mr.  Brackett — Article  6  says,  "that  said  money  and  cheeks 
were  thus  contributed  and  delivered  to  William  Sulzer  as  bailee, 
agent  or  trustee,  to  be  used  in  paying  the  expenses  of  said  election 
and  for  no  other  purpose  whatever.'' 

Mr.  Owathmey's  letter,  although  he  was  the  Republican  referred 
to  by  the  counsel,  who  waa  supporting  only  Sulzer  on  the  Demo- 
cratic ticket,  expressly  says  it  is  to  be  for  his  election  expenses. 

What  we  want  to  submit  is,  that  the  undisclosed  intention  of 
this  witness  —  practically  the  same  question  as  has  been  up  before 
—  is  not  competent  evidence  on  the  subject 

The  President —  Now,  do  not  answer. 

Judge  Hiscock. —  May  we  have  the  precise  question  now  asked 
read  again  ? 

The  President. —  Bead  the  question. 

(The  question  was  read  by  the  stenographer  as  follows:  "  Was 
this  contribution  made  by  you  for  the  personal  benefit  of  Mr. 
Sulzer  and  not  for  the  ticket  as  a  whole  ?") 

Mr.  Brackett. —  May  I  also  add  that  it  calls  for  a  conclusion. 

The  President —  Now,  we  will  have  a  vote  on  this  and  let  us 
get  it  out  of  the  way  for  the  future. 


Senator  McClelland. —  Prwiding  Judge,  for  informatiwi,  I 
would  like  to  know  whether  we  are  conaidering  the  different  forma 
or  cotiots  in  this  impeachment  indictment  collectively  and  the  evi- 
d^ice  is  being  taken  generally  as  in  support  of  the  allegation  of 
those  separate  counts,  or  whether  we  are  taking  up  count  no.  1 
or  article  no.  1  and  artitde  no.  2.  There  is  a  great  deal  of 
confusion  and  we  would  like  to  have  some  sort  of  a  clearing  up 
of  that  particular  phase  of  the  matter. 

The  President —  I  suppose  if  this  is  competent  on  any  count  in 
these  arijclea,  it  is  competent  now.  The  objection,  as  I  understand 
of  the  couufiel  for  the  managers,  is  that  the  testimony  is  in  its 
nature  incompetent. 

Senator  CarswelL— -  May  I  make  a  suggestion,  if  it  is  in  order, 
that  the  counsel  for  the  respondent  could  recast  that  question  so  it 
will  clearly  appear  whether  the  money  was  to  be  used  by  him  per- 
sonally in  his  private  capacity  or  for  bis  personal  benefit  as  a 
candidate  for  a  particular  officef 

The  President —  Counsel  is  at  liberty  to  adopt  the  suggestion  of 
a  member  of  the  Court  or  not 

Mr.  Herrickj — Will  you  restate  your  snggeetion,  senator! 

Senator  Carawell. — ^Why,  the  question  as  it  is  now  cast  might 
well  be  a  contribution  for  him  for  his  own  personal  benefit  as  a 
candidate  and  not  for  the  benefit  of  the  party  or  the  principles  that 
party  represents;  and  then  again  a  different  answer  might  be  ^ven 
to  it  with  respect  to  this  use  personally  for  his  own  private  pur- 
poses, apart  from  his  candidacy. 

I  think  the  point  that  is  sought  to  be  ruled  on  at  this  time  in  con- 
nection with  the  question  is  whether  or  not  it  was  to  be  used  for 
his  personal  private  uses,  apart  from  his  candidacy. 

Senator  Thompson. —  I  simply  want  to  state  I  do  not  believe 
this  question  brings  up  the  precise  question  ruled  upon  in  refer- 
ence to  the  testimony  of  the  witnees  yesterday.  I  do  not  think 
this  question  brings  it  up. 

The  President —  I  do  not  say  it  does  absolutely,  but  I  think  we 
bad  better  get  a  ruling  of  the  Court  on  it 
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Senator  Thompson. —  I  think  the  question  is  so  different  that  I 
am  with  the  ruling  of  your  Honor  here  and  against  the  ruling  of 
your  Honor  yesterday. 

Mr.  HerricE — I  intended  to  differentiate  from  the  question 

yesterday. 

Mr.  KreseL —  Suppose  you  recast  the  question  t 

Mr.  Herrick. —  Bead  the  question. 

Senator  Wagner. — ^As  I  understand  the  question  it  calls  for  the 
operation  of  the  witness'  mind  at  the  time  but  not  conveyed  by  him 
to  anyone  by  any  conversation.  In  other  words,  it  is  an  undis- 
closed intent  in  his  mind  at  the  tima  That  is  as  I  understand  the 
question  up  before  us. 

The  President —  I  can  say  nothing  mora  If  nobody  asks  for  a 
vote  on  it  on  the  ruling  of  the  Presiding  Judge,  it  will  stand  and 
the  testimony  will  be  admitted. 

Does  anyone  call  for  a  vote  on  the  ruling!  If  so,  it  will  be 
taken. 

Mr.  Herrick. —  Now,  repeat  the  question,  Mr.  Stenographer, 
pleasa 

(The  stenographer  thereupon  read  the  question  referred  to  as 
follows:  ^'  Q.  Was  this  contribution  made  by  you  for  the  per- 
sonal benefit  of  Mr.  Sulzer  and  not  for  the  ticket  as  a  whole !") 

The  Witness. —  It  was  given  to  Mr.  Sulzer  for  his  personal 
benefit 

Senator  Brown. —  I  desire  to  vote  upon  it  I  think  that  the 
evidence  is  incompetent.  And  my  purpose  is  not  particularly  to 
exclude  this  particular  evidence,  but  to  exclude  all  kinds  of  evi- 
dence, of  which  we  are  likely  to  have  much.  We  are  here  to  try 
the  intent  of  Governor  Sulzer,  not  the  intent  of  this  witness,  or 
of  any  other  witnesses,  and  from  my  point  of  view  it  is  wholly  in- 
competent When  the  question  was  under  discussion  before,  I 
referred  to  a  citation  which  I  had  occasion  to  make  in  a  case 
in  the  Court  of  Appeals  some  time  ago,  and  it  struck  me  that  it 
is   pertinent.      A   case   in    Chancery    in   England,   where   the 


judge,  preudisg  judge,  Baid,  that  the  plea  is  not  good  without 
showing  that  he  certified  the  other  of  his  pleasure,  for  it  is  com- 
mon learning  that  the  intent  of  a  man  is  not  triable,  for  erven  the 
devil  does  not  know  the  intent  of  a  man.  Now,  the  great  trouble 
with  this  class  of  evidence  is  that  witneeses,  long  after,  it  would 
seem,  ghe  their  intention  at  the  time  according  to  the  wishes 
when  they  are  teetifjing,  and  it  opens  the  field  which  has  here- 
tofore it  seems  to  me,  been  almost  unknown,  I  think  that  it 
ought  to  be  excluded,  and  I  move  that  it  is  the  setise  of  the  Court 
that  the  evidence  is  inadmissible. 

The  President—  Call  the  roll 

Hi,  Herrick. —  Maj  I  be  heard  for  jtist  a  m<Hnent1 

The  President— Yes. 

Mr.  Herrick. —  This  is  intended  obviously  to  bring  out  evi- 
dence that  this  contribution  was  made  for  the  personal  expenses 
of  William  Sulzer  and  not  for  the  benefit  of  the  rest  of  the  ticket 
The  election  law,  the  corrupt  practices  law,  provides  that  cer- 
tain expenses  of  a  candidate  need  not  be  accounted  for.  To  illus- 
trate, the  circulation  of  literature  that  is  not  issued  at  regular 
intervals,  tel^rams,  letters  and  a  varie^  of  things  that  are  iu* 
duded  in  his  personal  expenees,  for  which  he  need  make  no  ao- 
count  at  all.  Now,  -whea  money  is  contributed  for  his  own  per- 
sonal benefit,  where  he  has  a  rig^t  to  use  it  and  not  account  for 
it,  to  a  certain  extent  at  least,  he  cannot  be  said  to  be  divert- 
ing money  that  is  given  to  him  in  his  hands  as  bailee  and  trustee 
for  somebody  elea    He  cannot  be  bailee  and  trustee  for  himself. 

The  President —  I  am  very  much  in  doubt  as  to  whether  that 
is  BO,  but  I  will  express  no  opinicm  now.    Call  the  roll,  Mr.  Clerk. 

Senator  Buhamel. —  Attention  is  called  to  the  fact  that  a 
large  numbw  of  the  membeis  of  this  Court  are  not  members  of 
the  bar,  and  as  one  of  this  number,  I  ask  a  liberal  ruling  on  all 
questions  in  view  of  the  public  sentiment  of  the  origin  of  these 
charges  and  the  character  of  the  accusers,  and  that  in  our  original 
capacity  as  senators,  recognizing  our  obligati<His  to  our  constit- 
uents, I  believe  when  the  Constitution  was  sustained  that  it  was 
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intended  that  the  people  and  their  representatives  should  take 
some  hand  in  these  impeachments,  otherwise  they  would  have  left 
it  to  the  Courts.  I  therefore  protest  against  the  rulings  —  against 
rulings  that  are  too  technical. 

The  President.—  What  was  that  ? 

Senator  Duhamel. —  Bulings  that  are  too  technical.  Mindful 
of  the  words  of  counsel  that  such  proceedings  as  this  may  be  the 
result  of  a  conspiracy  of  crooks  and  criminals  to  save  themselves 
from  prosecution  as  the  result  of  chicanery  or  of  parties  prompted 
by  other  ulterior  motives. 

The  President — Call  the  roll.  The  question  is — you  had 
better  put  it  the  same  as  the  last,  that  is,  Shall  the  ruling  of  the 
Presiding  Judge  be  sustained  or  not?  Those  who  think  that  it 
should  be  sustained  will  say  yes  or  vote  aye.  Those  who  think 
the  other  way  and  think  that  the  testimony  should  be  excluded 
will  say  no. 

Senator  Argetsinger. —  Aya 
Judge  Bartlett. —  Aye. 
Senator  Boylan.-^  Aye. 
Senator  Bussey. —  Aya 
Senator  Carswell. —  No. 

Judge  Chase. —  Mr.  President,  this  question  it  seems  to  me 
is  simply  supplementary  to  testimony  already  given  by  this  wit- 
ness, in  which  he  says  in  substance  that  he  made  the  contribu- 
tion to  aid  Mr.  Sulzer  toward  his  election  as  Governor.  I  want 
therefore  to  explain  my  vote,  and  at  present  I  vote  Aye. 

Judge  Collin. —  No. 
Judge  Cuddeback. —  No. 
Judge  CuUen. —  Aye. 
Senator  CuUen. —  Aye. 
Senator  Duhamel. —  Aye. 
Senator  Emerson. —  Aye. 
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Senator  Foley. —  No. 
Senator  Frawley. —  No. 
Senator  Godfrey. —  Aye. 
Senator  Heacock. —  Aye. 
Senator  Heffeman. —  Aya 
Senator  Herrick. —  Aya 
Judge  Hiscock. —  No. 
Judge  Hogan. — ^Aya 
Senator  McClelland. —  No. 
Senator  McEnight. — ^Aye. 
Senator  Malona — ^Aya 

Judge  Miller. —  I  vote  aye,  and  I  do  it  upon  the  broad  ground 
stated  by  the  Presiding  Judge,  and  not  on  the  theory  that  this 
question  can  be  discriminated  from  the  question  we  had  up  yester- 
day. 

Senator  Murtaugh. —  I  vote  in  the  negative  on  the  ruling  of 
the  President,  as  I  think  the  evidence  pertaining  to  Ihe  intention 
of  the  witness  Cox  is  inadmissible,  that  the  intent  of  the  witness 
should  be  determined  from  his  acts  and  statements  at  the  time  the 
transaction  took  place  and,  in  this  proceeding,  the  witness  should 
not  be  permitted  to  testify  concerning  his  concealed  intention  as 
to  how  the  respondent  should  spend  the  contribution. 

Senator  O'Keefa — Aya 
Senator  Ormrod. — ^Aya 
Senator  Palmer. — ^Aya 
Senator  Patten. — ^Aya 
Senator  Peckham. — ^Aya 
Senator  Pollock. — ^No. 
Senator  Eamsperger.—  Aya 
Senator  Sage. —  No. 
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Senator  Sanner. —  Aye. 

Senator  SimpsoiL —  Na 

Senator  Stiveni. —  Na 

Senator  ThompsoxL — Mr.  Presid^it,  I  vote  aye  becaiue  I 
think  this  question  can  be  properly  distingaiahed  from  the  one 
ruled  on  yesterday. 

Senator  Torborg. —  Aye, 

Senator  Velte, —  Aye. 

Senator  Wagner. —  Mr.  President,  I  Tote  no  in  this  case  be- 
cause I  cannot  under  any  principle  of  law  understand  how  the 
witness  can  be  called  upon  to  testify  now  as  to  the  operation  of 
his  mind  at  the  time  of  the  giving,  which  was  not  conveyed  by  any 
word  of  mouth  either  to  the  respondent  or  to  any  one  of  his  agents* 

Senator  Walters. —  No. 

Senator  Wende. —  Aye. 

Judge  Werner. —  Mr.  President,  if  this  were  an  ordinary  civil 
case  I  should  stand  with  those  senators  and  judges  who  questioii 
the  correctness  of  this  ruling,  but  rules  of  evidence  are  mostly 
rules  of  exclusion,  and  there  are  occasions  when  we  must  rise 
above  mere  rules  of  evidence  in  the  interest  of  ascertaining  the 
truth.     For  that  reason  I  vote  to  sustain  the  ruling  of  the  Chair. 

Senator  White. —  Aye. 

Senator  Whitney. —  Aye. 

Senator  Wilson. —  Aye. 

The  Clerk.—  Ayes  33,  Noes  14. 

The  President — You  may  answer  the  question* 

(The  stenographer  read  the  laat  question  and  answer,  as  follows: 

'^  Q.  Was  this  contribution  made  by  you  for  the  personal  benefit 
of  Mr.  Sulzer  and  not  for  the  ticket  as  a  whole  ?  A.  It  was  given 
to  Mr.  Sulzer  for  his  personal  benefit") 
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By  Mr.  Herrick: 

Q.  Doctor^  you  are  a  member  of  the  Manhattan  Club,  I  believe 
you  said  ?    A.  Yes,  sir. 

Q.  There  are  quite  a  number  of  friends  of  Qovemor  Sulzer  also 
members?    A.  Yes,  sir. 

Q.  His  campaign,  I  suppose,  wsla  the  subject  of  discussion  some- 
what there?    A.  Yes. 

Q.  And  his  financial  circumstances  ?    A.  Oh,  yes,  all  the  time. 

Q.  You  had  heard  his  financial  condition  discussed  ?  A.  Oh, 
yes.     I  was  always  led  to  believe — 

Mr.  Brackett —  No,  I  object  to  what  he  heard. 

Mr.  HerricL —  Yes,  that  may  go  out 

Q.  That  discussion  of  his  financial  condition  and  what  you 
had  understood  it  to  be,  was  that  one  of  the  causes  of  your  making 
this  contribution? 

Mr.  Brackett —  I  make  the  same  objection* 

The  President —  Objection  sustained* 

Mr.  Herrick. —  That  is  alL 

By  Mr.  Brackett: 

Q.  Dr.  Coz,  you  had  heard  the  financial  condition  of  Mr.  Sul- 
zer  discussed  prior  to  this  time,  had  you  not  ?    A.  Oh,  for  years. 

Q.  Have  you  ever  passed  around  requests  for  contributions  for 
him  before  this  time?  A.  No;  he  had  a  position,  he  was  in  Con- 
gress, he  was  making  $5,000  a  year. 

Q.  How  much  a  year  ?    A.  $5,000,  that  was  some  years  ago. 

Q.  And  you  know  that  at  the  time  these  contributions  were  made 
that  he  was  getting  $7,500  a  year  as  a  Congressman  ?    A.  I  did. 

Q.  Did  you  make  the  request  for  contributions  because  he  was 
a  candidate  for  Governor  or  not  ?    A.  Yes. 

Q.  Solely  for  that  reason,  was  it  not  ?  A.  Yes,  because  —  can 
I  go  on? 

Mr.  Brackett —  Oh  no,  he  said  solely  for  the  reason. 
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The  President. —  He  has  answered  it 

Mr.  Brackett —  He  said  solely  for  that  reason.    That  is  alL 

By  Mr.  Herrick: 

Q.  Now,  I  will  ask  you,  have  you  anything  to  add  to  solely  for 
that  reason?    A.  Yes. 

Q.  What  ?  A.  I  know  a  great  deal  more  about  political  dona- 
tions than  the  average  man. 

Mr.  Brackett. —  I  object  to  the  question,  What 

The  President —  You  asked  him  for  the  reason. 

Mr.  Brackett —  It  is  to  the  form  of  the  question,  What 

Mr.  Herrick. —  Counsel  cut  him  off. 

The  Witness. —  I  have  been  acting  treasurer  of  the  Democratic 
"National  Committee,  and  I  have  been  treasurer  of  individuals. 

Mr.  Brackett. —  I  don't  know  what  to  expect  from  a  question  of 
that  kind,  it  leaves  the  whole  field  for  the  witness  to  go  over. 

Mr.  Herrick. —  I  want  to  be  liberal  in  that  respect  He  was 
cut  right  off.    He  wanted  to  add  something  to  his  answer. 

The  President — The  question  that  was  put  by  Senator  Brackett 
was,  "  Was  that  the  only  reason  ? "  To  that  he  answered  "  yes." 
He  could  say  whether  it  was  the  only  reason.  If  there  were  other 
reasons  or  not,  he  answered  yea. 

By  the  President: 

Q.  Do  you  want  to  give  another  reason  t  A.  There  was  an- 
other reason. 

By  Mr.  Herrick: 

Q.  Was  there  any  other  reason  besides  his  being  candidate 
for  Governor  that  actuated  you  in  making  this  contribution  and 
soliciting  contribution  ?    A.  Because  he  was  put  to  extra  expensa 

Mr.  Brackett. —  Now,  I  object  to  the  question  on  the  ground 
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that  that  calls  for  his  concededly  undisclosed  intention  and  rea- 
son and  for  the  operation  of  his  mind. 

The  President. —  But  the  point  is^  you  ask  if  this  was  the  sole 
reason? 

Mr.  Brackett — Yes. 

The  President. —  Which  you  had  a  right  to  do,  and  that  is  for 
the  purpose  of  impairing  his  statement  that  it  was  for  him  per- 
sonally. They  are  not  obliged  to  rest  on  that  They  can  ask  if 
there  was  another  reason. 

Mr.  Brackett. —  The  witness  has  said  there  were  some  ez- 
penseS)  I  believe^  extra  expenses. 

By  Mr.  Herrick: 

Q.  What  extra  expenses  did  you  understand  he  would  be  put 
to? 

The  President. —  I  think  you  have  gone  far  enougjL 

Mr.  Herrick. — ^Very  well,  sir,  I  submit 

The  President — That  is  all,  witness. 

Mr.  Eresel. —  Now,  Mr.  Croker. 

KiCHAKD  Cbokeb,  Jb.,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Croker,  where  do  you  reside  ?    A.    New  York  City. 
Q.  What  is  your  occupation  ?    A.  I  am  in  the  real  estate  busi- 


Q.  You  are  in  the  real  estate  business?    A.  Yes,  sir. 

Q.  Do  you  know  the  respondent,  Governor  Sulzer  ?    A.    I  do. 

Q.  You  have  known  him  for  quite  some  years?  A.  For  a 
great  many  years,  yes,  sir. 

Q.  Did  you  see  him  shortly  after  his  nomination  for  Gov- 
ernor in  the  fall  of  1912  ?    A.  I  did. 

24 
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Q.  Con  you  give  us  the  date,  the  day ;  you  handed  him  a  check 
on  that  date^  did  you  not?  A.  No,  I  did  not,  not  the  first  time 
I  saw  him. 

Q.  Did  you  give  him  a  check  at  all  {    A.  I  did* 

Q.  Have  you  it  with  you  ?    A.  I  have. 

Q.  Will  you  produce  it  A.  (producing  check.) 

Mr.  Stanchfield. — The  chec^  which  you  handed  me  is  dated 
October  16,  1912. 

Q.  Did  you  see  him  on  that  date?    A.  Yes,  on  the  16th. 

Q.  On  that  date  where  did  you  see  him  ?    A.  At  his  office. 

Q.  Where  was  his  office  at  that  time?  A.  I  don't  remember 
but  I  think  it  was  in  what  is  known  as  the  Empire  Building  in 
Broadway,  New  York  City. 

Q.  Do  you  recollect  whether  or  not  you  saw  him  on  that  oc- 
casion after  banking  hours?  A.  It  was  after  banking  hours^ 
that  is,  on  the  16th  day  of  October. 

Q.  That  is  the  date  that  you  gave  him  this  check,  isn't  it? 
A.  Yes. 

Q.  You  never  gave  him  a  check  on  any  other  occasion  during 
that  campaign?    A.  No. 

Q.  Nor  any  money?    A.  No. 

Q.  So  we  will  confine  ourselves  to  this  one  occasion.  That  was 
while  he  was  in  the  midst  of  his  active  campaign  for  election? 
A.  Yes. 

Q.  Now,  did  you  have  any  talk  with  him  at  the  time  when  you 
gave  him  this  check,  upon  the  subject  of  his  wanting  cash?  A 
I  did. 

Q.  I  notice^  Mr.  Croker,  that  this  check  is  made  out  payable  to 
the  order  of  cash.    That  is  right,  isn't  it  ?    A.  Yes. 

Q.  Why  did  you  make  it  out  payable  to  the  order  of  cash? 
What  was  said  between  you  and  Mr.  Sulzer  at  that  time,  in  other 
words,  that  led  you  to  make  it  out  payable  to  the  order  of  cash  ? 
A.  I  think  the  reason  was  because  Mr.  Sulzer  said  that  he  was 
about  to  leave  for  a  trip  through  the  State,  either  that  night,  or 
starting  early  the  next  day. 

Q.  And  what  ?  That  he  would  like  it  in  cash  ?  Was  that  what  ? 
A.  That  was  the  reason  I  made  it  out  cash. 


Q.  Did  he  tell  you  in  that  oonversation  over  what  portion  of 
the  State,  that  trip,  that  contemplated  trip,  was  to  extend!  A. 
Not  that  I  rranember. 

Q.  It  was  one  of  his  regular  campaign  trips  up  the  State  ?  A. 
I  really  don^t  know. 

Q.  Do  you  mean  to  say  he  was  about  to  start  the  next  day  on  a 
trip  up  the  State,  and  you  didn't  know  what  trip  it  was  or  what  it 
was  about  ?    A.  I  don't  recall  at  the  present  time. 

Q.  Was  anything  more  said  than  what  you  have  now  testified 
to!    A.  Yes. 

Q.  On  the  subject  of  his  trip  or  wanting  cash!  A.  Kot  on 
either  one  of  those  subjects,  that  I  remember. 

Q.  About  what  time  on  this  date  did  you  hand  him  this  check  ! 
A.  I  think  about  four  or  five  o'clock  in  the  afternoon. 

Q.  I  hand  you  that  check  for  a  moment.  Will  you  look  at  the 
back  of  it.  What  endorsement,  if  any,  is  on  the  back  of  it !  A. 
There  is  the  name  F.  L.  Colwell  on  the  back. 

Q.  F.  L.  ColwelL  Was  he  in  the  room  when  you  and  Mr. 
Sulzer  were  together  on  this  date !    A.  No. 

Q.  Do  you  know  Mr.  Colwell !    A.  No. 

Q.  Did  you  ever  see  him  in  your  life!  A.  No,  not  that  I 
remember. 

Q.  Do  you  know,  Mr.  Croker,  as  a  matter  of  fact,  that  that 
check  was  not  cashed  until  the  31st  of  October!     A.  I  don't^ 

Q.  Will  you  look  at  the  check  and  see  if  it  doesn't  show  you 
upon  its  face  the  day  when  it  was  cashed!  A.  It  is  stamped 
"  Paid  10/31/12." 

Q.  That  would  mean  October  31st,  would  it  not!  A.  (No 
response.) 

Q.  That  would  !m^ean  October  Slst,  would  it  not!  A.  I  really 
don't  know. 

Q.  You  mean  to  say  you  don't  know  what  those  figures 
"  10/31/12  "  on  that  check  mean!  A.  I  have  got  an  idea,  but  I 
am  not  sure. 

Q.  What  is  your  idea !    A.  I  think  it  is  the  date. 

Q.  The  date  what !    A.  Of  the  month. 

The  President —  Is  there  any  question  that  is  the  tenth  month 
and  thirty-first  day ! 
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Mr.  Stanchfield. —  There  is  not  in  my  mind.  I  want  the  wit- 
noEMB  to  give  the  testimony. 

Mr.  Herridc —  The  check  testifies  for  itself  pretty  welL 
Mr.  Stanchfield. —  So  does  Judge  HerricL 

Mr.  Stanchfield. —  I  will  read  this  checL  You  can  mark  it 
afterwards. 

"  No.  218.  New  York,  October  16y  191t 

THE  EQUITABLE  TEUST  OOMPAinr  OF  NEW  YORK 

Pay  to  the  order  of  Cash 
Two  thousand  dollars. 

KlOHABD  CbOKEB,  Jb.'' 

With  the  endorsement :  "  P.  L.  Colwell  *'  upon  the  bac^,  and 
the  stamp  "Paid,"  as  before  noted,  on  the  Slst  of  October, 
1912. 

(The  check  offered  in  evidence  was  received  and  marked  Exhibit 
M-68.) 

Mr.  Stanchfield. —  You  may  cross-examina 

Cross-examination  by  Mr.  Herrick : 

Q.  Mr.  Croker,  you  say  that  you  have  been  acquainted  with 
Governor  Sulzer  for  a  number  of  years  ?    A.  Yes. 

Q.  He  was  an  old  acquaintance  and  friend  of  your  father's,  I 
believe?    A.  Yes. 

Q.  Were  you  also  conversant  with  his  reputed  financial  condi- 
tion ?    A.  I  don't  quite  understand  the  question. 

Q.  I  said,  his  reputed  financial  condition,  Sulzer's?  A.  (Ko 
answer.) 

Q.  I  will  put  it  in  another  form.  Was  it  your  understanding 
from  the  speech  of  people,  or  from  Sulzer  himself,  that  he  was 
impecunious  ? 

Mr.  Stanchfield. —  Wait  a  minute,  Mr.  Croker.  I  object  to 
that  in  that  form. 

The  President. —  It  is  really,  what  was  his  belief.  Had  you 
any  belief  on  the  subject  of  his  financial  condition  ? 


Mr.  Hwrick. —  Very  welL  I  accept  that.  I  didn't  euppoee 
that  woTild  be  permitted. 

The  President. —  Does  that  meet  jour  objection ! 

Mr.  Stanchfield. —  It  is  all  right.    I  shall  talke  no  time  with  it 

By  tie  President : 

Q.  Had  yon  any  belief  as  to  his  pecuniary  condition,  no  matter 
how  you  got  it?    A.  Yee,  I  had. 

Q.  You  had  at  the  time }    A.  Yee,  I  had  at  the  time. 

ByMr.  Herrick: 

Q.  Kow,  what  was  that  belief?  A.  I  felt  that  he  depended 
absolutely  upon  the  salary  that  he  received  from  the  public  office 
that  he  was  holding  at  the  time. 

Q.  Did  you  believe  that  he  had  any  resources  except  from  the 
salary?     A.  No. 

The  President. —  He  said  exclusively  the  salary. 

Q.  Now,  you  were  asked  if  you  had  a  conversation  with  him 
prior  to  the  time  that  you  gave  him  this  check  ?    A.  I  had  a  great 

Q.  No,  but  the  one  previous  to  giving  him  the  check?  A.  Oh, 
yes. 

Q.  State  that  conversation,  please?  A.  And  where  it  took 
place  ? 

Q.  Yee.  A.  It  was  at  his  office,  I  believe,  either  one  or  two  days 
before  this  October  16th. 

Q.  Well?  A.  During  the  conversation  that  I  had  with  him, 
which,  oh,  included  a  number  of  topics,  this  matter  of  expense 
came  up,  and  I  made  the  remark  to  him  that  I  supposed  he  was 
under  a  very  heavy  personal  expense  at  that  time,  and  would  be 
for  some  time  to  come ;  he  said  that  was  so.  I  then  said  to  him 
that  I  would  like  to  help  him  to  the  extent  of  giving  this  —  of 
giving  $2,000  toward  covering  his  personal  expense. 

Q.  Well,  now,  what  did  you  say  to  him  when  you  gave  him  the 
check  subeequently,  if  anything?  A.  The  very  last  thing  I  said  to 
him  before  leaving  his  office  on  that  afternoon  of  October  16th, 


742  TBIAL   OF  WIXLIAM   SULZEB 

was  in  substance  that  I  wished  he  would  consider  the  giving  of 
this  money  a  personal  and  confidential  matter. 

Mr.  Herrick. —  That  is  alL 

Bedirect  examination  by  Mr.  Stanchfield : 

Q.  Now,  when  you  were  talking  with  him  on  the  first  occasion, 
and  you  say  he  told  you  he  was  under  heavy  personal  expense, 
what  heavy  personal  expense  did  he  tell  you  he  was  under  ?  A. 
He  didn't  say. 

Q.  Are  you  quite  sure  about  thatt    A.  Quite  sure. 

Q.  You  have  signed  a  statement,  haven't  you,  about  this 
matter  ?    A.  I  don't  think  so ;  not  that  I  remember. 

Q.  Haven't  you  been  down  to  the  office  of  the  board  of  man- 
agers in  New  York?    A.  I  have. 

Q.  And  haven't  you  signed  a  statement  ?    A.  I  have. 

Q.  Well,  then,  you  do  remember  that  you  have  signed  a  state- 
ment }    A.  Not  to  the  effect  that  you  mentioned. 

Q.  I  am  not  asking  you  to  what  effect.  I  asked  you  if  you 
signed  a  statement?  A.  I  beg  your  pardon.  You  referred  to  a 
particular  thing  in  that  statement. 

Q.  You  misunderstood  me.  Did  you  sign,  Mr.  Croker,  a  state* 
ment  there  ?    A.  I  signed  a  statement. 

Q.  Now,  didn't  you  talk  over  with  Mr.  Sulzer  at  all  the  nature 
of  the  expenses  that  he  was  under  ?    A.  I  did  not. 

Q.  Did  you  have  any  talk  with  him  at  that  time  about  this 
campaign  book  that  he  was  getting  up,  or  that  was  being  printed? 
A.  I  don't  remember  that  I  did. 

Q.  Did  you  ever  see  that  campaign  book  ?    A.  Yes. 

Q.  What  was  it  called  ?  A.  I  don't  remember ;  I  think  it  con- 
sisted of  speeches  by  William  Sulzer. 

Q.  Didn't  you  see  that  at  his  office  ?    A.  No,  I  don't  think  sa 

Q.  And  was  the  subject  of  the  expense  incident  to  the  publica- 
tion of  that  book  the  topic  or  theme  of  the  discussion  between  you 
at  that  time?    A.  It  might  —  no,  that  matter  was  not  discussed. 

Q.  Well,  was  it  at  any  time,  at  either  of  the  interviews,  the 
expense  incident  to  the  publication  of  that  book,  being  heavy  t  A* 
Not  that  I  remember. 


Q.  Well,  how  Bore  do  you  vant  to  be  about  that  now,  that  70a 
didn't  talk  at  all  with  him  on  the  subject  of  his  expense  incident 
to  the  publication  of  that  campaign  book  1  A.  No  more  so  than 
I  say  that  I  don't  recall  it. 

Q.  Ton  don't  recall  it  i    A.  No. 

Q.  You  can't  recall  that  any  expenses,  that  is,  their  nature  or 
Uieip  character,  were  talked  about  between  you  i  A.  Not  that  I 
recall. 

Q.  But  you  did  talk  about  the  fact  that  he  was  under  heavy  ex- 
pense f    A.  Exactly. 

Q.  And  that  expense  was  aa  a  candidate  for  Governor,  was  it 
not*    A.  No. 

Q.  For  what  ?  A.  Probably  occasioned  by  the  fact  that  he  was 
a  candidate  for  Governor. 

Q.  Very  well,  I  will  take  it  that  way,  occasioned  by  the  fact 
that  he  was  a  candidate  for  Governor,  and  when  you  say  occa- 
sioned by  the  fact  that  he  was  a  candidate  for  Governor,  you  had 
in  mind,  with  yonr  political  ancestry  behind  you,  that  running  for 
c^ce  is  an  expensive  luxury,  didn't  you  t    A.  Yee. 

Mr.  Brackett. —  The  last  question  was  an  affirmative  ona 

The  President. —  Eead  the  question  and  answer,  Btenographer, 
to  the  Court 

(The  stenographer  thereupon  read  the  question  and  answer  as 
follows.  "  Q.  Very  well,  I  will  take  it  that  way,  occasioned  by  the 
fact  that  he  was  a  candidate  for  Governor.  And  when  you  say 
occasioned  by  the  fact  that  he  was  a  candidate  for  Governor,  you 
had  in  mind,  with  your  political  ancestry  b^ind  you,  that  run- 
ning for  office  is  an  oxpeneive  luxury,  didn't  you?    A.  Yes.") 

Q.  Yon  knew,  Mr.  Croker,  as  a  candidate  for  Governor,  that 
be  wonld  be  required  to  make  campaign  speeches  all  over  the 
State  during  the  campaign  ?    A.  Yes. 

Q.  And  that  he  would  be  compelled  to  carry  along  with  him 
stenographeiB  and  reporters,  and  men  for  one  purpose  and  another 
on  those  expeditions  4    A.  I  knew  he  would  have  to  do  that,  yes, 
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Q.  ITow,  when  you  went  to  see  him,  you  were  his  friend,  that 
is  right,  isn't  it?    A.  Yes. 

Q.  You  had  in  mind  that  he  would  have  to  incur  all  these 
expenses?    A.  Yes. 

Q.  And  you  wanted  to  help  relieve  him  of  the  burden  incident 
to  those  expenses?    A.  Not  to  those  particular  expenses. 

Q.  Well,  any  expenses  in  connection  with  the  campaign?  A. 
Any  personal  expenses  in  connection  with  the  campaign  or  in 
connection  with  anything. 

Q.  Any  personal  expenses  in  connection  with  the  campaign  or 
anything.  What  do  you  mean  when  you  say  —  when  you  use  the 
word  "anything"?  A.  Well,  I  mean  anything  that  would  oc- 
casion expensa 

Q.  In  connection  with  the  campaign  or  outside  of  it?  (No. 
response.) 

Q.  In  connection  with  the  campaign  or  outside  of  it  ?  A.  Do 
you  want  me  to  give  you  what  I  had  in  mind  at  that  time  ? 

Q.  I  want  you  to  answer  that  question.  A.  I  am  trying  to 
get  it  so  I  can  answer  it  If  you  won't  be  quite  so  quick  with  me 
I  will  try  to  give  you  the  exact  answer. 

Q.  Excuse  me.  I  don't  want  to  be  quick  with  you.  If  I 
asked  a  question  too  rapidly  I  will  withdraw  it.  You  said  you 
meant  to  contribute  money  to  him  in  connection  with  the  cam- 
paign or  for  any  other  expenses,  as  I  get  your  answer,  is  that 
right? 

Mr.  Brackett — ^Any  other  thing. 

Q.  Any  other  thing?    A.  Yes,  I  said  that  was  it 
Q.  I  mean  to  treat  your  answer  fairly.    If  not,  you  can  speak 
for  yourself.    A.  When  I  mentioned  that  about  you  wanting  me 
to  give  you  it  quickly,  it  is  very  hard  to  give  a  complete  answer 
at  all  times. 

Q.  Well,  take  your  tima  I  haven't  the  slightest  desire  to  de- 
bar you  of  it.  When  you  used  the  expression  for  any  other  ex- 
penses or  any  other  thing,  what  did  you  have  in  mind  aside  from 
campaign  expenses?  That  is  the  meaning  of  my  question.  A. 
I  had  nothing  particular  in  mind  in  regard  to  that;  whatever 
expenses  might  come  up. 


Q.  All  that  joa  did  have  in  miod  when  you  understood  from 
him  on  this  daj  that  he  wanted  cash,  that  he  wss  about  to  take 
a  trip  up  the  State,  was  expenses  connected  with  the  campaign  I 
A-  Not  neceasarily  eo. 

Q.  What  else  did  you  have  in  mind  in  the  way  of  expemaesl 
A.  Ab  I  ftaid  a  little  while  ago,  whatever  expenses  might  come 
up. 

Q.  What  expenses  did  yon  have  in  mind  I  A.  I  didn't  have 
any  particular  expenses  in  mind. 

Q.  None  at  all  t    A.  No. 

Q.  You  did  have  in  mind  the  expenses  incidental  to  the  cam- 
paign  1    A.  I  thought  that  might  be  one  source  of  expense. 

Q.  One  source  of  expense?     A.  Exactly. 

Q.  When  you  went  with  this  check  for  $2,000  he  was  then, 
you  say,  running  for  office  i    A.  He  was. 

Q.  Wy>uld  you  have  taken  that  check  to  him  then  if  he  had  not 
been  a  candidate  for  office?  A.  I  don't  think  that  is  a  fair  que»> 
tion. 

Q.  You  answer  whether  it  is  or  not 

The  President — ^You  cannot  direct  the  witness  to  answer. 
The  Court  will  tell  the  witness  whether  he  shall  answer. 

Mr.  Stanchfield. —  I  meant  if  the  other  side  did  not  object 

The  President —  Now,  witness,  answer  the  question. 

Mr.  HerricL — May  the  question  be  repeated? 

The  President — Bepeat  the  question,  Mr.  Stenographer. 

(The  questiiHi  was  read  by  the  stenographer  as  follows; 
"  Would  you  have  taken  that  check  to  him  then  if  he  had  not 
been  a  candidate  for  ofBce?  ") 

The  Witness. —  It  is  impossible  for  me  to  say  at  this  tim& 

Q.  Why  is  it  impossible  for  you  to  say  ?  A.  Because  I  cannot 
imagine  the  conditions  which  might  exist  under  wliich  I  mi^t 
have  given  him  a  check  under  other  circumstances. 

Q.  He  was  then  in  good  health,  wasn't  he?  A.  I  really  don't 
know  whether  he  was  or  not 
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The  PreBident — ^You  can  pass  that 

Mr.  Stanchfield. — That  is  all,  Mr.  Croken 

Mr,  Herrick. —  One  moment. 

Mr.  Stanchfield. —  I  will  ask  yon  one  questioiu 

Q.  Since  these  impeachment  proceedings  were  instituted,  have 
you  had  any  telephonic  communication  with  Governor  Sulzerf 
A.  None. 

Q.  Have  you  seen  him  personally  ?    A.  I  haven't. 

Mr.  Stanchfield.—  That  is  alL 

Mr.  Herrick. —  That  is  alL 

Judge  Bartlett. — ^I  should  like  to  ask  the  witness  a  question, 
please. 

By  Judge  Bartlett: 

Q.  Mr.  Croker,  at  whose  instance,  if  anyone's,  did  you  make 
this  check  payable  to  cash?  A.  I  cannot  tell  positively  but  I 
think  it  was  at  Mr.  Sulzer's  suggestion. 

Q.  Do  you  remember  what  he  said  to  you  on  that  subject! 
A.  You  mean  the  subject  as  to  whose  order  the  check  was  to  be 
made? 

Q.  Yes.  A.  I  think  after  I  had  made  the  offer  to  give  this 
money,  I  asked  him  how  the  check  was  to  be  made  out.  I  think 
it  came  up  that  way. 

Q.  What  did  he  say  I  A.  I  can  give  you  the  substance  of  what 
he  said  then. 

The  President —  That  is  sufficient 

Q.  That  will  suffice.  A.  Which  I  think  was  that,  owing  to  the 
fact  it  was  after  banking  hours  that  day  that  he  intended 
to  leave  either  that  night  or  early  the  next  morning  he  would  like 
to  have  that  check  made  out  to  the  order  of  cash. 

Q.  Did  he  explain  how  that  would  facilitate  him  at  that  hour  in 
getting  money?  A.  As  I  recall  it  now,  nothing  further  was  said 
about  that 


Bj  Senator  Murtaugh : 

Q.  Did  you  go  to  Mr.  Sulzer's  office  at  Mr.  Sulzer^B  invitation  t 
A.  No,  I  didn't 

"Bj  Senator  Thompson: 

Q.  Mr,  Witness,  if  you  remember,  how  did  you  happen  to  go 
to  Mr.  Sulzer's  ofBce ;  what  was  the  occasitsi  of  your  visit !  A.  You 
mean  of  that  particular  date  i 

Q.  Tee.  A.  I  don't  recall  now.  I  made  many  visita  to  his 
office. 

Q.  You  wouldn't  like  to  give  the  reascm  as  to  why  you  weatt 
A.  I  don't  recall  the  reason  now. 

By  Mr.  Stanehfield: 

Q.  W^I,  Mr.  Croker,  this  check  was  one  of  your  checks  taken 
from  your  check  book !    A.  Yes. 

Q.  You  hadn't  filled  it  out  when  you  went  over  to  his  office! 
A  Ko. 

Q.  Did  you  fill  it  out  in  hia  office!  A.  I  think  it  was  in  his 
office  it  was  filled  out,  yes. 

Mr.  Stanehfield.—  That  is  all. 

Mr.  KwBeL — Mr.  Houghton. 

WiLLiAU  P.  HouoHTOiT,  8  witness  called  in  behalf  of  the 
managers,  being  first  duly  sworn  in  accordance  with  the 
forgoing  oath,  testified  as  follows: 

IMreet  examination  by  Mr.  Kresel : 

Q.  Are  you  in  the  employ  of  the  Equitable  Trust  Company  of 
New  York!    A.  Yes;  the  Colonial  branch. 

Q.  That  is,  you  are  attached  to  the  Colonial  branch  of  the 
Equitable  Trust  Company!    A.  Yes,  sir. 

Q.  And  its  office  is  where  t    A.  223  Broadway. 

Q.  In  the  city  of  New  York !    A.  Yes,  sir. 

Q.  Do  you  know  Frederick  L.  Colwell !    A.  I  do. 

Q.  On  the  31st  of  October,  1912,  what  position  did  yon  occupy 
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in  the  Colonial  branch  of  the  Equitable  Trust  Company?  A. 
Pajing  teller. 

Q.  Paying  teller.  Did  you  on  that  day  see  Frederick  L.  Col- 
well?    A.  I  did. 

Q.  Where  ?    A.  In  front  of  my  window. 

Q.  Did  he  present  a  check  to  you?    A.  He  did. 

Q.  Did  you  see  him  write  his  name  on  the  back  of  that  check! 
A.  I  did  not 

Q.  Now  I  show  you  Exhibit  M-68  and  ask  you  whether  that 
Is  the  check  he  presented  to  you  in  the  Equitable  Trust  Company ! 
A.  That  is. 

Q.  When  he  presented  the  check  to  you,  what  did  he  say  ?  A. 
Merely  asked  for  the  cash. 

Q.  He  asked  for  the  cash  for  this  check,  and  did  you  give  him 
anything?    A.  I  did.. 

Q.  What  did  you  give  him  ?    A.  Currency. 

Q.  How  much  ?    A.  $2,000. 

Q.  Do  you  recall  in  what  denominations  you  gave  it  to  him? 
A.     No,  sir. 

Q.  Then  he  left  the  check  with  you?    A.  He  did. 

Q.  Is  that  correct?    A.  Yes. 

Q.  How  long  had  you  known  Mr.  Colwell?  A.  Might  have 
been  16  or  17  years. 

Q.  What  had  been  your  acquaintance  with  him  ?  A.  He  lived 
in  the  block  opposite  to  where  I  lived  and  I  had  been  a  member 
of  his  Sunday  school  class  once. 

Q.  liTow,  the  stamp  on  this  check,  the  perforation  on  the  check, 
what  do  the  figures  10/31/12  stand  for?  A.  The  day  the  check 
was  paid. 

The  President— That  is  the  10th  month,  81st  day? 

The  Witness.— On  October  31,  1912. 

Q.  That  was  the  date  you  gave  cash  for  it  to  Mr.  Colwell  ?  A. 
That  is  correct 

Mr.  KreseL—  That  is  alL 

Mr.  HerricL —  Is  that  the  Croker  check  ? 
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Mr.  Eresel. —  That  is  the  Croker  check 

Mr.  Herrick. —  That  is  all. 

Mr.  KreseL—  That  is  alL 

(Witness  excused). 

Mr.  KreseL — We  are  so  near  the  hour  of  adjournment^  shall 
I  call  another  witness  ? 

The  Crier. —  All  witnesses  are  excused  until  Monday  afternoon 
at  2  o'clock  and  15  minutes. 

The  President. —  Adjourn  court 

Whereupon  at  3.27  p.  m.  the  Court  adjourned  to  meet  again  on 
Mondaj,  September  29, 191By  at  2.15  p.  m. 


MOin)AY,  SEPTEMBER  29,  1918 

Senate  Chaicbbb 
Albany,  New  Yokk 

Pursuant  to  adjournment  the  Court  conyened  at  2.15  o'clock 
p.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

The  President. —  Now,  gentlemen. 

Mr.  Herrick. —  Mr.  President,  last  week  counsel  for  the 
managers  propounded  certain  questions  to  us  relative  to  Mr.  Col- 
well,  as  to  his  whereabouts,  and  as  to  whether  he  would  be  pro- 
duced, in  substance.  One  of  the  counsel  for  the  respondent  has 
finally  located  Mr.  Colwell  and  had  an  interview  with  him.  He 
is  within  a  sanitarium  and  without  the  jurisdiction  of  this  Court 
He  is  under  the  impression  that  a  warrant  has  been  issued  for  his 
arrest  because  of  his  not  testifying  before  the  so-caUed  Frawley 
committee.  He  assures  counsel  for  the  respondent  that  he  will 
come  here  to  testify,  provided  he  is  guaranteed  he  will  not  be 
arrested  or  molested.  Coimsel  for  the  respondent  believe  his  state- 
ment If  the  counsel  for  the  managers  will  give  us  assurance  to 
that  effect,  we  believe  that  we  can  rely  upon  him  and  bring  him 
here,  or  have  him  come  here.  And  if  he  is  here  we  guarantee  to 
place  him  upon  the  stand  as  a  witness. 

Mr.  KreseL —  May  it  please  the  Court,  in  order  — 

Mr.  Hinman. —  May  I  inquire,  if  your  Honor  please,  if  Mr. 
Eresel  was  going  to  make  a  statement  in  reply  to  Judge  Herrick. 

Mr.  Kresel. —  No,  no,  not  at  present 

Mr.  Brackett. —  May  the  Court  please,  I  would  like  to  make 
an  inquiry.  I  think  this  matter  is  a  subject  of  oonsultation  be- 
tween counsel  for  the  managers. 

Mr.  Hinman. —  That  is  all  right. 

Mr.  Brackett. —  But,  with  a  view  of  having  full  information  I 
would  like  to  inquire  if  the  statement  of  counsel  for  the  respond- 
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eot  includes  the  propoeition  that  tihe  witness  Oolwell,  or  the  pei^ 
son  CoIweJl,  in  case  the  assurance  ie  given  that  is  asked  for  from 
the  managers,  if  he  will  be  in  Court  so  he  may  be  subpoenaed  if 
desired,  and  called  on  behalf  of  the  managers. 

Mr.  Herrick. —  We  can  give  no  aaaurance  as  to  the  day  he  will 
be  here.  We  can  give  no  assurance  unless  Mr.  Colwell  is  assured 
that  he  will  not  be  placed  under  arrest 

After  the  interview  that  baa  been  had  with  him,  we  are  more 
confident  than  ever  that  we  need  him  as  a  witness,  and  if  we  can 
get  him  within  this  State  we  will  place  him  upcm  the  stand. 

The  President. —  Is  there  any  answer  to  be  made  I 

Mr.  Erackett. —  Not  at  present. 

Mr.  Hinman. —  If  it  please  the  Court,  you  will  remember  that 
Mr.  Brady  has  been  a  witness  in  this  proceeding. 

The  President.— Yee. 

Mr.  Hinban. —  If  you  will  turn  to  page  677  of  die  printed 
record  you  will  note  that  when  Mr.  Brady  was  being  examined 
by  Mr.  Stancbfield  he  was  asked  if  in  the  fall  of  191^  he  made 
a  contribution  to  candidate  Sulzer  after  his  nominaticm  for  Gov- 
ernor, and  that  he  answered  he  did. 

He  was  then  asked  if  he  handed  a  check  to  candidate  Sulzer 
or  someone  else  to  deliver  to  him,  and  tiie  witness  answered  "  I 
gave  the  check  to  Judge  Conlon." 

Then  he  was  asked  if  he  didn't  see  Qovemor  Sulzer  in  person, 
and  be  answered  "  I  did.  I  spent  the  entire  evening,  almost,  with 
Governor  Sulzer," 

He  was  then  aaked  whether  it  was  that  same  evening  that  be 
gave  the  check  to  Judge  Conlon  and  he  stated  it  was.  T  want  a 
concession,  if  the  counsel  are  willing  to  make  it,  that  that  check 
was  handed  by  Mr.  Brady  to  Judge  Conlon  at  about  eleven  o'clock 
CHL  election  night,  after  the  election  had  closed ;  and  If  the  counsel 
will  refer  to  the  testimony  taken  before  the  board  of  managers  in 
New  York  when  Mr.  Brady  was  examined,  they  will  find  that  be 
so  testified.  If  that  concession  can  be  made,  it  will  obviate  the 
necessity  of  asking  the  recall  of  Mr.  Brady  in  order  to  examine 
him  concerning  that. 


752  TBIAL  OP  WILLIAM   8ULZEB 

Mr.  EreseL — Will  you  leaye  that  for  the  present  so  that  I  may 
refer  to  the  testimony? 

Mr.  Hinman. — ^Yes. 

Mr,  Kresel. —  May  it  please  the  Court:  For  the  purpose  of 
completing  the  record  with  regard  to  the  Luchow  contribution, 
I  want  to  offer  in  evidence  the  letter  received  by  Mr.  Luchow. 
We  omitted  that  the  last  time. 

(Letter  offered  in  evidence,  received  and  marked  Exhibit  M-69.) 

Mr.  Eresel. —  This  letter  reads  as  follows : 

"  116  Broadway,  New  York, 

November  8,  19 IS 

** August  Luchow,  Esq.,  Hth  Street  near  Fourth  Avenue, 
New  York  City: 

"  My  Deab  Me.  Luchow. —  Many  thanks  for  your  con- 
gratulationjs  and  good  wishes.  I  certainly  appreciate  all 
you  say  and  all  you  did  for  me.  With  best  wishes,  believe 
me  as  ever, 

"  Sincerely  your  friend, 

"Wm.  Sulzee." 

Mr.  Eresel. —  Now  we  will  call  Mr.  Sorenson. 

JoHK  S.  SoBBNSON,  a  witncss  called  in  behalf  of  the  man- 
agers^ having  been  first  duly  sworn,  in  accordanoe  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Sorenson,  what  is  your  business  ?  A.  Coffee  importer 
and  general  exporter. 

Q.  And  with  what  firm  are  you  connected!  A.  Crossman  & 
Sielcken. 

Q.  What  is  the  business  of  Crossman  &  Sielcken!    A*  Coffee 

» 

importers  and  general  exporters. 

Q.  Where  is  their  place  of  business?    A.  No.  90  Wall  street 
Q.  Who  were  the  members  of  that  firm  on  the  9th  of  October, 

1912  ?    A.  George  W.  Crossman  and  Herman  Sielcken. 


Q.  Wliere  ia  Mr.  Sielckcm  now  I    A.  He  is  in  Germany. 

Q.  And  has  Mr.  Crossman  died  since  the  9tb  of  October,  1912  ? 
A.  He  has. 

Q.  JSow,  do  you  know  Gktvemor  Sulzer  ?    A.  I  do. 

Q.  Did  you  go  to  Be«  candidate  Sukor  on  or  about  the  9th  of 
October,  1912!    A.  I  did. 

Q.  And  where  did  yon  go  to  see  him?  A.  At  his  office  in 
Broadway. 

Q.  Do  you  remember  the  number}     A  115. 

Q.  New  ToTk  City?    A.  New  York  City. 

Q.  When  you  went  there  what  did  you  have  with  youf  A,  I 
had  $3,500  in  current^. 

Q.  In  bills  t    A.  Inbillfl. 

Q.  Where  had  you  obtained  that  numey  t  A.  I  had  drawn  it 
firom  one  of  our  banks. 

Q.  Did  anybody  instmot  you  to  draw  that  money!  A.  Mr. 
Oroseman  did. 

Q.  That  is  the  gentleman  who  has  since  died  ?   A.  Yes,  air. 

Q.  What  did  Mr.  Croesman  tell  you  to  do  wit^  the  money! 
A.  He  told  me  — 

Mr.  Herrick  (intemipting). —  That  is  objected  toi 

The  President —  You  may  answer. 

The  Witness. —  He  told  me  to  go  to  Mr.  Sulzer  and  hand  in 
the  money. 

Q.  And  prior  to  giving  to  him  Hub  m<Hiey  what  bad  Mr.  Orosa- 
man  said  to  you  about  getting  it !  A.  He  had  told  me  to  —  he  told 
me  to  draw  $2,600  in  cash  and  bring  it  to  him. 

Q.  And  did  you  draw  $2,500  at  your  bank?    A.  I  did,  sir. 

Q.  Did  you  draw  a  check  for  &at  purpose  ?    A.  I  did,  sir. 

Q.  Now,  I  show  you  this  paper  and  ask  you  whether  that  is 
the  check!  (Counsel  passes  paper  to  wibieas.)  A.  (Aft^*  examin- 
ing.)   That  is  the  check,  sir. 

Mj.  EreseL —  I  offer  Uie  check  in  evidence. 

Mr.  Marshall. —  Let  ns  see  it 

(Paper  is  passed  to  counseL) 
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(The  check  offered  in  evidence  was  received  and  marked  Exhibit 
M-70.) 

Mr.  Eresel. —  We  have  no  photograph  of  this  check  because  it 
was  just  produced  today.  It  has  the  name  of  Grossman  and 
Sielcken  printed  on  it.  It  is  "  No.  103,082.  New  York,  October 
9,  1912.  The  National  City  Bank,  pay  to  the  order  of  our- 
selves.'' Then  in  parentheses  ^'  disbursement  account  $2,500, 
Grossman  &  Sielcken,  J.  A.  Sorenson.'' 

Q.  Is  that  the  name  ?    A.  Yes. 

Mr.  EreseL —  Then  it  is  indorsed  Grossman  &  Sielcken,  J.  A. 
Sorenson,  and  underneath  that  the  indorsement  Joseph  Schultz. 

Q.  Who  is  Joseph  Schultz  i    A.  The  boy  who  drew  the  money. 

Q.  From  your  office?    A.  From  our  office. 

Q.  When  you  went  down  to  115  Broadway,  did  you  see  candi- 
date Sulzer!    A.  I  did«  sir. 

Q.  What  did  you  say  to  him  ?  A.  I  told  him  I  was  sent  by  Mr. 
George  W.  Grossman  "  To  hand  you  this.'' 

Q.  And  how  did  you  carry  the  money  i  Was  it  in  an  envelope 
or  open,  or  how  ?    A.  Just  in  my  hand,  without  any  envelope. 

Q.  Your  hand,  and  in  what  denomination  was  this  sum  of  $2,- 
500  ?    A.  Twenty-five  $100  bills. 

Q.  Did  you  count  it  as  you  handed  it  to  him !    A.  No,  sir. 

Q.  Did  you  tell  him  how  much  you  were  handing  him?  A 
No,  sir. 

Q.  Have  you,  as  far  as  you  can  now  recall,  stated  everything 
you  said  to  Mr.  Suker  at  that  time  t    A.  I  have. 

Q.  What  did  he  say !    A.  "  Thank  Mr.  Grossman  for  me.** 

Q.  Is  that  all,  as  far  as  you  recall  ?    A.  That  is  alL 

Q.  When  did  Mr.  Grossman  die  ?    A.  January  15,  1913. 

Q.  And  where?    A.  New  York  Gity. 

Q.  And  how  long  has  Mr.  Sielcken  been  abroad  ?  A.  He  left 
here  on  the  10th  of  June,  this  year. 

Q.  And  do  you  know  how  long  he  will  remain  abroad?  A.  I 
don't 

Mr.  EreseL —  That  is  alL 
Mr.  HerricL —  That  is  all. 
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Mr.  Kresel. —  I  will  call  Judge  O^Dwyer. 

Edwasd  F.  O'Dwyeb,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel : 

Q.  Judge  O'Dwyer,  you  are  a  judge  of  the  city  court  in  the 
city  of  ITew  York  ?    A.  I  am. 

Q.  In  the  month  of  October,  1912,  were  you  acquainted  with 
William  Sulzer,  who  was  then  a  candidate  for  Qovemor?  A.  I 
was. 

Q.  How  long  had  you  known  him  f    A.  Oyer  twenly  years. 

Q.  Judge,  did  you  give  Candidate  Stdzer,  in  the  month  of 
October,  1912,  any  money  or  check?    A.  I  did. 

Q.  Was  it  money  or  a  check  ?    A.  Check. 

Q.  Have  you  the  cancelled  check  which  was  subsequently  re- 
turned to  you  by  your  bank  t    A.  I  hava 

Q.  Will  you  please  produce  it?    A.  Yes. 

Q.  This  check,  Jud^,  is  dated  the  10th  of  October.  1912.  Was 
that  the  day  when  you  gave  this  check?  A«  To  the  best  of  my 
recollection  it  was. 

Q.  To  whom  did  you  give  it?  A.  I  left  it  for  Mr.  Sulzer  at 
the  Manhattan  Club. 

Q.  With  whom  did  you  leave  it  at  the  Manhattan  Club?  A. 
I  enclosed  it  in  an  envelope  addressed  to  him,  and  left  it  there 
with  the  doorman  or  the  derk  at  the  desk,  with  a  request  that 
they  hand  it  to  him  when  he  came  in.  I  had  been  in  the  club 
house  expecting  he  would  be  in  there  that  evening,  and  I  could 
hand  it  to  him  personally,  but  as  he  did  not  come  in,  I  left  it  at 
the  dub  house  with  a  request  that  it  be  handed  to  him. 

Q.  This  check  is  drawn  on  a  blank  form.  Is  it  a  fact  that 
you  obtained  this  form  at  the  Manhattan  Club  ?  A.  That  is  a 
form  found  at  the  Manhattan  Club.  It  is  not  one  of  my  regular 
checks. 

Q.  And  you  drew  that  check  right  at  the  Manhattan  Club  ?  A. 
I  did. 

Q.  Did  you  leave  any  letter  with  this  check  for  Candidate  Sul- 
cert    A.  I  did  not 


756  TBIAL  OF  WILLIAM    SULZES 

Q.  Prior  to  leaving  tins  check  at  the  Manhattan  Club,  had  you 
had  any  talk  with  Mr.  Sulzer  about  giving  him  a  check?  A«  I 
did  not 

Q.  Since  leaving  the  check  at  the  Manhattan  Club  have  you 
received  any  acknowledgment  of  the  receipt  of  itf  A.  I  have 
not 

Q.  Did  you,  after  leaving  this  check  at  the  Manhattan  Club, 
have  any  talk  with  Mr.  Sulzer  over  the  telephone  or  otherwise! 
A.  I  had  no  talk  with  Mr.  Sulzer  after  leaving  that  check,  over 
the  telephone.  Subsequently,  during  the  campaign,  I  think  I 
may  have  met  him  and  wished  him  good  luck  or  a  passing  word 
of  that  kind,  but  I  recall  no  conversation  had  with  him,  with  Mr. 
Sulzer. 

Q.  With  regard  to  the  check?  A.  With  regard  to  the  check 
or  any  other  subject 

Mr.  KreseL —  I  offer  the  check  in  evidence. 

(The  check  offered  in  evidence  was  received  and  marked  Ex* 
hibit  M-71.) 

Mr.  Kresel: 

''  New  TorJe,  October  10, 1912 

«  THE  SEABOARD  NATIONAL  BANK 
"  Pay  to  the  order  of  William  Sulzer,  One  hundred  dollars. 

"  Edward  F.  O'Dwybi." 

Certified  October  16,  1912.  Indorsed  "  William  Suker, 
Pay  to  the  order  of  Manhattan  Company,  New  York,  Boyer, 
Griswold  &  Company,'^  and  then  a  stamp  ^^  Manhattan  Com- 
pany, Received  payment  October  16,  1912." 

That  is  alL 

Mr.  HerricL — A  single  question. 

Cross-examination  by  Mr.  Herrick: 

Q.  Judge,  had  you  contributed  or  did  you  thereafter  contribute 
to  the  Democratic  committee  ?    A.  I  had. 


Mr.  EreeeL—  That  is  alL    I  will  call  Mr.  O'Briem. 

John  F.  O'Bbibh,  a  witaesa  called  in  behalf  of  the  manageis 
having  been  first  duly  sworn,  la  accordance  with  the  fore- 
going oath,  testified  as  follows : 

IHrect  examination  hj  Mr.  Kresel: 

Q.  Mr.  O'Brien,  what  is  jour  businesa  t  A.  I  am  in  die  milk 
btisiness,  milk  products  and  bj-producta. 

Q.  Where  is  jour  place  of  business  t  A.  Mj  main  office  is  in  the 
Hanover  Bank  Building,  in  the  ci^  of  New  York. 

Q.  Prior  to  going  into  jour  present  business,  Mr.  O'Brien,  did 
you  hold  an;  public  ofBce  in  the  city  oi  New  York  f    A.  No,  sir. 

Q.  Do  you  know  the  Governor,  William  Sulzer?    A.  Yea,  sir. 

Q.  And  when  he  was  a  candidate  for  Governor  last  October,  did 
70U  know  him  then  t    A.  Yes,  sir. 

Q.  By  the  way,  do  you  live  in  the  city  of  New  York,  Mr. 
O'Brien  t  A.  I  do.  My  voting  residence  ia  there.  My  summer 
residence  ia  on-Long  Island. 

Q.  And  how  long  have  you  known  Governor  Sulzer  I  A.  Prob- 
ably eight  or  ten  years. 

Q.  Are  you  a  member  of  the  National  Democratic  Clubt 
A.  I  am. 

Q.  In  the  city  of  New  York!    A.  Yea,  sir. 

Q.  Now,  while  William  Snlzer  was  a  candidate  for  Governor 
did  yon  send  him  a  contribution  t    A.  I  did,  yea,  sir. 

Q.  Look  at  Exhibit  39  (counsel  passes  paper  to  witness).  Ia 
that  the  check  which  you  sent  him!  A.  Yes,  sir  (after  ex- 
amining) . 

Q.  Did  you  send  it  by  mail,  Mr.  O'Brien  ?    A,  I  did,  yea,  sir. 

Q.  And  did  you  enclose  a  letter!    A.  I  did,  yes,  sir. 

Q.  Have  you  a  copy  of  that  letter !     A.  No,  I  have  not 

Q.  Was  it  written  in  pen  and  ink }     A.  It  was,  yea,  sir. 

Q.  And  you  kept  no  copy?     A.  No,  sir. 

Mr.  Kresel. —  Will  the  gentlemen  please  produce  the  letter? 

Mr.  Marshall. —  We  have  none. 

Q.  Will  yoQ  state,  Mr.  O'Brien,  the  aubatance  of  what  you 
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wrote  in  that  letter?  A.  Why,  as  near  as  I  can  recall,  I  said,  I 
enclose  herewith  a  check  for  $50,  my  contribution  —  my  check 
for  $50  as  a  contribution.  I  regret  I  can't  make  it  more.  I 
don't  think  I  said  anything  further  than  that.  I  believe  I  did 
say  that  I  hoped  that  two  years  hence  when  you  come  up  for 
reelection  that  I  will  be  in  a  position  to  contribute  again,  or 
something  of  that  kind. 

Q.  Well,  subsequently  did  you  receive  an  acknowledgment  of 
that  contribution?    A.  I  did. 

Q.  Have  you  that  letter  ?  A.  No,  I  have  not  I  thou^t  I 
did  have  it  until  I  made  a  search  for  it  in  my  office,  and  yester- 
day I  searched  at  home  and  I  can't  find  it. 

Q.  Well,  do  you  recall  the  substance  of  what  the  letter  stated  ? 
A.  As  near  as  I  can  recall,  it  was  something  to  this  effect:  I 
thank  you  for  your  great  kindness  and  for  all  you  have  done  for 
me.     With  best  wishes.     It  was  very  brief. 

Mr.  Kresel. —  That  is  all. 

Mr,  Herrick. —  That  is  aU. 

Mr.  Hinman. —  Just  a  word.  Was  that  check  offered  in  evi- 
dence or  only  marked  for  identification  ? 

Mr.  Kresel. —  No,  it  is  in  evidence.     Do  you  want  to  see  it  ? 

Cross-examination  by  Mr.  Hinman: 

Q.  If  I  may  ask  the  witness  if  he  recalls  whether  the  endorse- 
ments on  that  check  as  they  appear  now  appeared  when  the  check 
was  returned  ?  A.  I  didn't  see  that  check  from  the  time  I  signed 
it  until  I  sent  it  to  Mr.  Kresel  a  couple  of  weeks  ago. 

Mr.  Kresel. —  I  am  reminded  that  the  check  had  not  been  read. 
It  is  dated  New  York  City,  November  2,  1912.  Drawn  on  the 
Franklin  Trust  Company.  Pay  to  the  order  of  William  Sulzer 
$50.  Signed  John  F.  CySrien,  endorsed  with  a  stamp  —  that  is 
what  the  gentlemen  want  to  bring  out  —  William  Suker,  and 
underneath  that  L.  A.  Sareeky,  deposited  in  the  Mutual  Alliance 
Trust  Company. 
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Now,  has  Mr.  Fuller  arrived  ? 

Abthub  L.  Fulleb,  a  witness  called  o: 
agers,  having  been  first  duly  sworn,  ii 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Mr.  Fuller,  are  you  a  member  of  the  fir 
A.  I  am. 

Q.  And  the  business  of  that  firm  is  that  of  1 
A.  The  business  of  that  firm  is  stockbrokers 

Q.  Stockbrokers.    And  where  is  your  office 

Q.  Have  you  any  branch  offices  ?    A.  Yes. 

Q.  Where  are  the  branch  offices  located  ?  ^ 
one  in  Yonkers,  one  at  601  Fifth  avenue,  Nc 

Q.  When  was  the  business  of  Fuller  &  Gra; 
1,  1911. 

Q.  Prior  to  that  time — 

Mr.  Kresel. —  I  withdraw  that  — 

Q.  What  is  the  full  name  of  Mr.  Gray,  youi 
Boyd  Gray. 

Q.  Prior  to  associating  yourself  in  busin 
was  Mr.  Gray's  business?  A.  He  was  man 
Yonkers. 

Q.  And  was  that  a  branch  office  of  the  firm 
A.  It  was. 

Q.  What  is  the  full  name  of  the  Mr.  Full< 
of  the  firm  of  Harris  &  Fuller  t    A.  Melville 

Q.  And  are  you  and  Mr.  Melville  B.  Full< 
are. 

Q.  And  what  is  the  relationship  f    A.  Brot! 

Q.  Now,  when  you  and  Mr.  Ghray  entered  ii 
did  your  firm  take  over  the  branch  office  of  '. 
Yonkers}    A.  We  did. 

Q.  And  that  now  constitutes  your  Yonkers 

Q.  Now,  is  that  same  thing  true  with  rega 
office!    A.  Yes. 
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Q.  That  is,  the  firm  of  Fuller  &  Gray  took  over  the  Brooklyn 
oflSce  of  the  firm  of  Harris  &  Fuller  ?    A.  Yes. 

Q.  Now,  you  say  that  you  also  have  an  office  at  501  Fifth  ave- 
nue?   A.  Yes. 

Q.  Did  you  likewise  take  that  ofBce  over  from  Harris  &  Fuller? 
A.  No. 

Q.  You  took  that  office  over  from  Boyer,  Griswold  &  Company? 
A.  Yes. 

Q.  Now,  in  the  month  of  October,  1912,  did  your  firm  have 
in  its  employ  a  Mr.  Sutton?    A.  October,  1912? 

Q.  Yes.    A.  Yes,  I  believe  they  did. 

Q.  And  what  is  Mr.  Sutton's  full  name?  A.  Effingham  is  all 
I  know. 

Q.  Effingham  Sutton?    A.  Yes,  sir. 

Q.  Do  you  know,  Mr.  Fuller,  whether  Mr.  Sutton  was  related 
to  your  partner,  Mr.  Gray?    A.  I  believe  he  was. 

Q.  A  brother-in-law  ?    A.  I  believe  so. 

Q.  That  is,  Mr.  Gray  married  Mr.  Sutton's  sister?  A.  I  be- 
lieve that  is  it. 

Q.  You  know  that  to  be  a  fact,  don't  you!  A.  I  have  heard 
that.    I  suppose  it  is  correct. 

Q.  And  in  October,  1912,  in  which  of  your  offices  was  Mr. 
Sutton  employed?    A.  The  Brooklyn  office. 

Q.  During  that  month  did  your  firm  also  have  in  its  employ  a 
man  named  Coe  ?    A.  Yes,  sir. 

Q.  What  is  his  first  name?    A.  Frederick,  I  think. 

Q.  Frederick  Coe?    A.  Yes,  sir. 

Q.  And  in  which  of  your  branch  offices  was  Mr.  Coe  located 
during  the  month  of  October,  1912  ?     A.  In  the  Yonkers  office. 

Q.  Now,  Mr.  Fuller,  you  were  subpoenaed  to  produce  certain 
books  of  the  concern  of  Fuller  &  Gray ;  have  you  them  here  ?  A. 
I  have. 

Q.  Will  you  produce  the  ledger,  please  ?  A.  They  are  out  in  the 
anteroom,  I  think.    Mr.  Coe  is  there. 

Mr.  Kresel. —  Mr.  Coe,  will  you  produce  them  ? 

Mr.  Hinman. —  Have  you  a  transcript  ? 

The  Witness. —  I  have  a  transcript  in  my  pocket 
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Mr.  EreeeL —  I  have  a  transcript,  but  I  want  to  see  the  originaL 

Mr.  Hinman.— AU  right. 

Q.  Is  the  book  which  you  now  have  before  you  the  ledger  kept 
by  the  firm  of  Fuller  &  Gray  ?  A.  Pardon  me,  I  did  not  catch  the 
question. 

Mr.  Kresel. —  The  stenographer  will  read  it 

(The  question  was  read  by  the  stenographer  as  follows:  "Is 
the  book  which  you  now  have  before  you  the  ledger  kept  by  the 
firm  of  Fuller  &  Gray  ?  ") 

The  Witness.— Yes. 

Q.  Now,  will  you  turn  in  that  ledger  to  an  account  known  by 
the  number  "  500  "  ?    A.  Yes,  sir. 

Q.  Have  you  it  there  ?    A.  Yes. 

Q.  What  folio  of  the  ledger  is  that  ?  A.  246.  This  is  it  here 
(indicating). 

Q.  Now,  please  look  at  this  paper  which  I  now  hand  you,  and 
state  whether  that  is  a  correct  transcript  of  the  account  500,  as  it 
appears  in  your  ledger  ? 

Mr.  Hinman. — ^Any  objection,  Mr.  Ejresel,  to  my  looking  at 
this? 

Mr.  EreseL —  Not  at  alL 

A.  It  is,  as  far  as  I  can  see. 

Q.  It  is  a  correct  transcript,  is  it  not,  with  the  exception  that 
the  word  "  transferred ''  which  appears  on  the  original,  does  not 
appear  on  the  transcript  ?  A.  I  do  not  see  any  "  transferred  *'  on 
the  original. 

Q.  Just  look  lower  down  the  page  ?  A.  That  has  nothing  to  do 
with  the  account.  It  is  transferred  from  this  into  our  future 
ledger,  probably. 

Q.  I  didn't  inquire  whether  it  had  anything  to  do  with  it  A. 
The  transcript  has  not  the  word  "  transferred  "  in  it 

Q.  Exactly.  The  word  "  transferred  "  which  appears  on  the 
original  does  not  appear  on  the  transcript?  A.  It  does  not,  no, 
sir. 
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Q.  With  that  single  exception,  it  is  a  correct  transcript,  is  that 
right  ?    A.  Yes,  sir. 

Q.  When  was  that  accotmt  No.  500  opened?  A.  October  21, 
1912. 

Q.  Before  we  go  any  further  will  you  tell  us  this,  is  it  a  fact 
that  the  date  of  a  transaction  as  it  appears  in  your  ledger,  is  the 
date  when  you  either  receive  or  deliver  the  stock  which  you  either 
sold  or  purchased ;  is  that  correct  ?    A.  That  is  correct 

Q.  In  other  words,  if  you  buy  100  shares  of  stock  for  a  cus- 
tomer of  yours  today,  which  is  the  29th  of  September,  it  will  be 
entered  in  your  ledger  under  date  of  the  30th  of  September,  be- 
cause it  will  not  be  until  tomorrow  that  you  get  the  stock.  Is  that 
correct  ?    A.  That  is  correct 

Q.  Now,  you  say  the  first  entry  in  that  account  is  under  date 
of  October  21,  1912  ?    A.  Yes,  sir. 

Q.  Just  read  that  entry,  will  you?  A.  October  21st,  100  CCC, 
60,  1250. 

Q.  The  meaning  of  which  is  that  on  the  21st  of  October  you 
bought  for  this  account  100  shares  of  stock  known  as  CCC.  Is 
that  rights  at  a  certain  figure?  A.  We  received  100  shares  of 
stock  at  that  figure. 

Q.  You  received  it  When  did  you  buy  it?  A.  The  prefvious 
date. 

Q.  October  20th  ?    A.  October  20th. 

Q.  1912?    A.  1912. 

Q.  You  received  it  on  the  21st?  A.  According  to  our  book 
we  received  it  on  the  21st 

Q.  Did  you  receive  any  money  from  any  person  to  the  credit  of 
that  account  on  the  21st  of  October,  1912  ?    A.  No,  sir. 

Q.  Did  you  receive  any  money  to  the  credit  of  that  account 
from  any  body  on  the  20th  of  October,  1912  ?    A.  No,  sir. 

Q.  So  that  on  the  20th  of  October,  1912,  when  you  bought  that 
100  shares  of  stock,  you  had  received  no  money  from  anybody  with 
which  to  buy  it    Is  that  correct  ?    A«  Yes,  sir. 

Q.  In  common  Wall  street  parlance,  you  had  no  margin  for 
that  at  all,  did  you  ?    A.  No,  sir. 

Q.  Nor  did  you  have  any  on  the  2l8t  of  October,  when  you 
actually  received  the  stock  ?    A.  No,  sir. 


Q.  You  were,  at  th&t  time,  a  member  of  the  firm,  werem't  you 'I 
A.  Tea,  sir. 

Q.  Wlut  was  your  particular  part  in  the  firmt  Were  you 
the  inside  man  or  the  floor  man  ?  A.  I  am  the  floor  man  of  the 
firm. 

Q.  That  IB,  you  represent  your  firm  on  the  floor  of  the  Stock 
Exchange  ?    A.  Yee,  sir. 

Q.  And  was  Mr.  J.  £.  Oray  the  office  mant    A.  Yes,  sir. 

Q.  Where  is  Mr.  J.  B.  Gray?    A.  I  beg  pardon t 

Q.  Where  is  Mr.  J.  B.  Gray  I  A.  I  suppose  he  is  in  our  ofSce 
in  New  York. 

Q.  Well,  has  he  been  there  throughout  all  of  last  week,  do  you 
know  t    A.  I  don't  know.    I  have  not  seen  him  in  some  time. 

Q.  When  was  the  last  time  that  you  bbw  him  1  A.  It  is  prob- 
ably two  weeks  or  more  ago. 

Q.  During  the  last  two  weeks  have  you  been  at  your  New  York 
ofBcet    A.  Oecasionally. 

Q.  And  you  have  had  no  communication  with  your  partner 
although  yon  have  be^i  in  the  same  city  for  the  past  two  weeks  ( 
A.  Oh  yes,  I  have. 

Q.  Now,  of  course  you  could  ccanmunieate  with  Mr.  Gray 
over  the  telephone  if  you  so  wished  i    A.  Surely. 

Q.  Do  you  know  anything  about  the  opening'  of  this  account 
No.  500 !    A,  No,  sir,  I  do  not. 

Q.  Mr.  Qrraj  does,  doesn't  he?  A.  He  does.  I  am  the  floor 
man  of  the  firm,  and  therefore  I  am  not  familiar  with  the  office 
end  of  it  particularly. 

Q.  Did  yoQ  at  any  time  have  any  talk  with  any  person  who 
had  anything  to  do  with  that  account  No.  500  f  A.  I  asked  my 
partner  if  we  were  to  carry  this  stock  on  margin ;  he  said  no,  we 
were  not ;  it  was  to  be  paid  for. 

Mr.  HerrioL —  That  is  objected  to. 

Mr.  Hinman. —  Never  mind.    He  said  they  were  not 

Q.  Did  you  ask  your  nartner  whose  aocoimt  No.  500  waal 
A.  I  do  not  recollect  that  I  did. 

Q.  Did  he  ever  tell  you?    A.  No,  sir,  he  did  not. 

Q.  So  that  as  you  sit  there  now  —    A.   (Interposing)  I  with- 
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draw  that ;  yes,  he  has  told  me.  I  did  ask  at  a  later  date  whom  it 
waa  for  and  he  told  me. 

Q.  And  when  was  it  that  you  asked  him  t  A.  After  I  testified 
before  the  Frawley  committea 

Q.  You  testified  in  the  month  of  August  last,  didn't  you  ?  A. 
I  believe  it  was,  yes. 

Q.  Well,  who  did  he  say  was  — 

Mr.  Herrick. —  That  is  objected  to. 
The  President —  Objection  sustained. 

Q.  Now  then,  go  through  the  account,  Mr.  Fuller.  When 
was  the  first  time  that  you  received  any  money  for  account  Na 
600?    A.  We  had  a  credit  on  October  22,  1912,  of  $1,500. 

Q.  How  was  it  paid?    A.  There  is  nothing  that  shows  here. 

Q.  What  is  the  entry  there  ?  How  does  it  read  ?  A.  Oh,  yes, 
«  Cash." 

Q.  Then  it  was  a  cash  payment  to  your  firm  of  $1,500  was  it! 
A.  Yes,  sir. 

The  President —  Are  you  going  to  aubpoena  Mr.  Gray  ? 

Mr.  KreseL — In  answer  to  your  Honor's  question,  I  want  to 
say  we  have  been  trying  to  get  Mr.  Gray  for  ten  days  and  we 
have  been  unable  to  locate  him,  and  I  am  going  to  make  use  of 
thia  gentleman's  good  offices  to  get  in  touch  with  him  and  get  him 
here. 

The  President — Of  course  he  can  explain  much  better  than 
this  witness  on  the  stand  can  as  to  these  entries. 

By  the  President: 

Q.  In  fact,  you  really  do  not  know  anything  about  it  except 
as  you  know  the  stock  business  and  the  custom  as  to  how  these 
entries  are  made?    A.  That  is  correct. 

Mr.  Eresel. —  I  offer  in  evidence,  if  your  Honor  please,  the 
transcript  instead  of  offering  the  original  account 

The  President. — ^Any  objection? 

Mr.  Herrick. —  No. 
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The  President —  It  will  be  admitted 

(Transcript  offered  in  evidence  admitted  and  marked  Exhibit 
M-72.) 

By  Mr.  Herrick: 

Q,  You  have  another  copy  of  it  here,  haven't  you?  A.  Yes. 
sir. 

Q.  The  paper  that  you  hand  me  is  also  a  transcript?  A.  Yes, 
sir. 

By  Mr.  Kresel: 

Q.  Now,  Mr.  Fuller,  will  you  follow  me  with  the  original  ?  I 
want  to  ask  you  three  questions  about  this.  Is  it  a  fact  that  the 
account  shows  that  on  the  21st  of  October  you  bought  for  that 
account  100  Big  Four  ? 

Mr.  Herrick. —  We  object  to  that  It  is  simply  wasting  time, 
it  seems  to  me. 

Mr.  KreseL —  I  do  not  want  to  waste  time,  but  I  want  it  made 
plain ;  I  do  not  want  to  have  to  be  explaining  it 

Mr.  HerricL —  The  exhibit  shows  for  itself. 

By  the  President : 

Q.  I  suppose  you  use  initials^  don't  you,  something  of  the  sort  ? 
A.  Yes,  sir. 

The  President —  So  you  have  got  to  explain  to  the  ordinary  lay 
mind  what  those  initials  mean. 

Q.  On  the  21st  of  October,  1912,  you  bought  for  this  account 
100  C.  0.  C.  at  60.  Now,  C.  0.  0.  stands  for  what  stock  ?  A. 
Cleveland,  Cincinnati,  Chicago  &  St  Louis. 

Q.  Otherwise  known  as  the  Big  Four  ?    A.  Yes. 

Q.  On  the  22d  of  October  you  bought  another  100  shares  of 
that  same  stock,  did  you  not  ?    A.  Yes. 

Q.  On  tiie  credit  side  on  the  22d  of  October  there  was  paid 
to  the  account — there  were  two  payments  on  that  date,  one  of 
$1,500  and  one  of  $1,000,  both  in  cash,  is  that  correct?    A.  Yes. 
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Q.  On  the  28ih  of  Ootober  there  is  a  pajment  of  $500  in  caah! 
XI.*  X  es* 

Q.  On  the  Slat  of  October  there  was  a  payment  of  $8,825  in 
cash?    A.  Yes. 

Q.  And  is  it  a  fact  that  the  account  shows  that  on  that  date 
the  two  shares  of  C,  0.  C.  thus  bought  were  delivered  t  A,  Tes> 
sir. 

Q.  To  the  customer?    A.  Yes,  sir. 

By  the  President: 

Q.  That  paid  it  up;  that  last  payment  paid  up  for  the  stock 
in  full  ?    A.  I  don't  know ;  I  would  have  to  calculate  that 

By  Mr.  Kresel : 

Q.  It  paid  it  all  but  $14.74  accrued  interest,  isn't  that  correct? 
A.  Yes,  that  is  correct 

Q.  On  the  4th  of  November,  1912,  the  account  shows  that  an 
additional  100  shares  of  thb  same  stock  was  bou^t,  is  that  cor- 
rect ?    A.    Yes. 

Q.  According  to  the  account,  Mr.  Fuller,  on  that  date  did  you 
have  any  margin  with  which  to  buy  this  stock  ?  A.  According  to 
the  account,  no,  sir. 

Q.  The  payment  for  that  stock  was  made  on  the  6th  of  Novem- 
ber, wasn't  it?  A.  According  to  the  account  the  stock  was  de- 
livered on  the  6th  of  November. 

Q.  And  paid  for  at  that  time?  A.  There  is  an  item  here  of 
figures.  I  suppose  —  it  does  not  say  that  it  is  paid  for;  it  says 
delivered. 

Q.  The  amount  of  $5,512.50  is  credited  to  that  account  on  that 
day?    A.  Correct 

Q.  Isn't  that  right  ?    A.  Yes,  sir. 

Q.  Then  the  only  other  transaction  in  the  account  was  the  sale 
on  the  25th  of  November  of  one  $1,000  bond  of  the  St  Louis  ft 
Southwestern  road,  is  that  right  ?    A.  Yes,  sir. 

Q.  And  was  paid  for  by  your  firm  on  the  same  day  ?   A.  Yes,  sir. 

Q.  Have  you  produced  the  check  book  of  the  accoimt  of  Fuller 
&  Gray  showing  the  deposit  of  these  various  sums  of  money  ?  A.  I 
have. 
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Mr.  Kreeel.—  Will  you  produce  that,  Mr.  Coe  f 

Q.  Mr.  Fuller,  this  account  was  closed  on  the  30th  of  Novem- 
ber, 1912,  was  it  not?  A.  It  shows  a  debit  balance  on  that  date, 
but  the  account  is  still  open. 

Q.  There  have  been  no  further  transactions  in  the  account  since 
November  26th  ?    A*  No,  sir. 

Q.  Is  that  correct  ?    A.  Yes,  sir. 

By  the  President : 

Q.  Is  there  open  in  it  this  interest  balance  that  you  spoke  of  t 
A.  A  debit  balance  for  interest 

Q.  That  is  the  only  item  ?    A.  Yes,  sir. 
Q^  And  that  is  still  due  you?    A.  Yes,  sir. 

By  Mr.  Brackett  : 

Q.  But  there  have  been  no  transactions  since  that  time?  A. 
No,  sir. 

By  Mr.  Eresel : 

Q.  Now,  please  look  at  your  check  book,  showing  the  depftsits 
for  October  22,  1912.  (Counsel  passes  book  to  witness.)  Can 
you  find  the  entry  there  of  a  deposit  of  $1,000  in  cash  for  account 
500  ?    A.  (After  examining  book)  Yes,  sir. 

Q.  And  a  deposit  of  $1,500  in  cash  for  account  500  ?  A.  On 
October  22d,  none  there  on  October  22d.  (Witness  examinee 
book.)    No,  sir,  there  is  no  such  item  on  that  date. 

Q.  Is  there  another  book  ?  A.  Yes,  sir,  we  have  several  books 
here. 

Q.  Oh,  well  then,  look  at  —  A.  (Interrupting)  If  you  will  let 
me  have  the  books,  I  prefer  to  find  them,  if  you  please,  if  they  are 
in  thera 

Mr.  Brackett — Showing  you  check  book  of  the  Yonkers 
National  Bank;  that  is,  a  check  book  of  Yonkers  on  that  bank. 

(Counsel  passes  book  to  witness.) 

Q.  Do  you  find  the  entry  of  the  deposit  of  $1,500  in  cash  for 
account  500  ?    A.  Yes,  sir. 

Q.  From  the  fact  that  that  is  entered  in  the  Yonkers  bank 
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Q.  Now,  on  October  28th.  Pleaae  look  at  your  deposits  and 
state  whether  jou  find  a  deposit  there  of  $500  in  cash  to  the 
credit  of  this  account  ?    A.  Yes,  sir. 

Q.  And  was  that  currency  t    A.  Yes,  sir, 

Q.  And  in  what  bank  was  that  deposited?  A.  Home  Trust 
Company. 

Q.  Brooklyn?    A.  Yes,  sir. 

Q.  Now  look  at  your  deposits  of  October  31st,  and  state  whether 
you  find  there  a  deposit  for  account  500  ? 

Mr.  Brackett. —  This  book,  sir.  (Handing  book  to  witness.) 

Q.  Loc^  at  the  book  which  is  now  being  handed  you.  A.  I 
have  deposits  on  October  31st.    Yes,  sir. 

Q.  How  much  ?    A.  $8,825. 

Q.  $8,825.    Was  that  in  currency  ?    A.  Yes,  sir. 

Q.  That  was  for  account  500  ?    A.  Yes,  sir. 

Q.  So  that  between  the  22d  and  Slst  of  October,  1912^,  all 
the  payments  for  account  500  were  in  cash;  that  is,  currency, 
and  they  aggregate  $11,825.  Is  that  correct?  A.  I  don't  know 
the  amount  they  foot  up.  I  have  not  footed  them  up.  They  were 
ail  cash. 

Q.  Well,  look  at  the  transcript. 

The  President. —  Is  that  the  time  when  he  says  the  stock  was 
all  paid  for  except  the  interest  item  of  $14  and  odd  cents  ? 

Mr.  KreseL —  Yes,  your  Honor,  that  is  the  date. 

Q.  Well,  isn't  that  near  enough  ? 

The  WitnesSiT— On  October  31st,  they  amount  to  $11,839.74. 

Q.  Payments?    A.  Yes. 

Q.  And  the  $14.34  was  not  paid?  A.  No,  that  is  right,  less 
the  $14.74. 

Q.  That  is  $11,825  ?    A.  Yes,  sir. 

The  President. —  Can't  you  ask  him  the  direct  question  whether 
the  stock  was  not  all  paid  for  in  currency  except  the  interest 
iteoof,  which  is  still  unpaid? 

The  Witness. —  Yes,  your  Honor,  that  is  correct.    It  was. 
25 
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Q.  Then  the  last  100  shares  of  Big  Four  which  was  bought 
for  account  500  was  also  paid  for  in  currency,  wasn't  it?  A.  It 
was. 

Q.  On  November  6th?    A.  Yes. 

Q.  And  that  was  how  much?    A.  $5,512.50. 

Q.  So,  is  it  a  fact,  that  the  total  payments  into  account  500, 
between  the  22d  of  October,  1912,  and  the  6th  of  November, 
1912,  were  $17,337.50,  all  in  currency?    A.  Yes,  sir. 

The  President.—  Is  that  all  ? 

Mr.  Kresel. —  That  is  all. 

The  President. — Anything  further? 

Cross-examination  by  Mr.  Hinman: 

Q.  Yqu  have  testified,  as  I  understand  it,  and  I  am  asking  you 
to  see  if  my  understanding  is  correct,  that  this  entry  of  stock  on 
this  Exhibit  M-72,  in  the  books  of  Fuller  &  Gray  of  100  shares  of 
the  Big  Four  stock,  had  been  purchased  by  your  concern  and  re- 
ceived by  it  the  day  before,  the  day  before  the  21st?  A.  Well, 
according  to  our  books,  I  am  not  familiar  enough  with  books  to 
tell  you  exactly  when  it  did  come  in,  or  when  it  was  purchased. 

Q.  You  say  according  to  the  books  that  appears.  What  is  there 
on  your  books  that  makes  that  appear,  that  is,  makes  it  appear  the 
stock  was  bought  or  came  in  the  day  before  the  2l8t  of  October, 
namely,  October  20th?  A.  There  is  not  anything  makes  it  ap- 
pear it  came  in.  It  came  in  on  the  date  on  that  transcript  That 
is  the  date  we  received  it. 

Q.  What  is  there  on  your  books  which  indicates  that  100  shares 
of  stock  was  bought  by  your  concern  or  ordered  on  the  day  before, 
October  20th  ? 

The  President. —  He  has  told  you  that  according  to  the  ordi- 
nary custom  of  the  Stock  Exchange,  stock  bought  one  day  is  de- 
livered and  paid  for  the  next,  unless  bought  for  cash. 

Mr.  Hinman. —  He  has  testified  that  according  to  the  books  it 
appears  it  was  bought  by  them  the  day  before.  I  want  to  see 
what  there  is  on  the  books  which  indicates  that. 
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The  Witness. —  We  have  a  purchase  and  sales  book  which  keeps 
a  record  of  that 

Q.  Have  you  that  book  here?     A.  Yes,  sir. 

Q.  Will  you  look  on  that  book  and  see  if  there  is  anything 
there  which  indicates  this  stock  was  bought  on  October  20th? 
A.  This  book  shows  100  shares  of  stock  bought  on  the  21st  of 
October. 

Q.  Then  were  you  in  error  when  you  stated  that  according  to 
the  books  of  Fuller  &  Gray  that  stock  appeared  to  have  been  pur- 
chased on  the  20th  of  October  ?     A.  Yes,  sir,  evidently  so. 

Q.  That  must  be  so  ?     A.  That  must  be  so. 

Q.  Because  October  20th  was  on  a  Sunday  ?     A.  Yes,  sir. 

Q.  Let  me  see  if  I  understand  correctly.  Do  you  recall  now 
of  having  had  anything  to  do  personally  in  connection  with  these 
transactions  which  appear  on  this  Exhibit  M-72?  A.  Nothing 
whatever,  no,  sir.  You  mean  as  far  as  the  bookkeeping  is  con- 
cerned ? 

Q.  Yes.    A.  No,  sir.     None  whatever. 

Q.  You  have  stated,  in  answer  to  Mr.  Kresel's  question,  that 
in  the  account  as  it  appears  in  your  ledger,  folio  246,  the  word 
"  transferred "  is  written.  Is  that  in  connection  with  this  ac- 
count, or  the  manner  in  which  it  was  handled  on  the  books  ?  A. 
Why,  I  really  cannot  say.  I  imagine  it  has  something  to  do  with 
the  way  it  is  handled  on  the  books,  the  transfer  of  it 

Q.  And  nothing  further  than  that  it  was  transferred  from  one 
book  to  the  other?  A.  I  imagine  that  is  what  it  means.  I  can- 
not say. 

Q.  Did  you  keep  personally  this  account  as  it  appears  in  the 
books,  or  make  any  of  the  entries  in  connection  therewith?  A. 
No,  sir. 

Q.  I  wish  you  would  look  at  Exhibit  M-72,  which  is  a  tran- 
script of  this  account,  and  shows  the  fact  that  the  payments  of 
cash  under  date  of  October  22d,  28th  and  31st,  appear  to  have 
been  cash,  and  then  ask  you  whether  or  not  there  is  any  entry 
on  that  exhibit  which  indicates  or  shows  that  the  100  shares  of 
Big  Four  stock  entered  on  one  side  of  the  account,  under  date  of 
November  4th,  and  on  the  other  side  of  the  account  under  date  of 
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November  6th,  indicate,  as  I  say,  whether  there  was  any  cash 
paid  for  that  last  entry?  A.  Why,  it  indicates  that  it  was  de- 
liyered. 

Q.  Yes.  A.  It  indicates  it  was  delivered  for  an  amount  against 
it  of  ^,612.60. 

Q.  The  items  of  cash  under  dates  of  October  22d,  28th  and 
81st,  appear  as  credits  of  cash  ?    A.  Yes,  sir. 

Q.  And  there  is  no  such  credit  of  cash  under  date  of  November 
0th!    A.  No,  sir. 

Q.  And  that  entry  of  November  6th  relates,  does  it  not,  that 
other  100  shares  of  Big  Four  stock  which  you  say  was  purchased 
on  the  4th !    A.  Yes,  sir. 

Q.  Do  you  know  why,  if  cash  was  paid  for  that  100  shares  of 
Bit)  Foot  stock,  the  entry  of  which  appears  under  date  of  Novem- 
ber 4th,  it  does  not  so  appear  in  the  account  i    A.  I  do  not,  no,  sir. 

Q.  Do  the  entries  indicate  that  that  was  handled  in  a  different 
way  than  the  other,  that  is,  by  the  others,  I  mean  transactions  of 
October  21st,  22d  and  Slstf  A.  Why,  it  is  different  in  the  fact 
that  the  word  ^'  Cash  "  is  not  there. 

Q.  Not  only  is  the  word  ^'  Cash  "  not  there,  but  there  is  some- 
thing else  there?  A.  The  word  *'  Delivered,"  or  the  abbreviation 
for  delivered. 

Q.  And  there  is  more  than  that  difference.  Now,  as  I  — ^and  I 
am  not  very  familiar  with  keeping  accounts,  which  is  the  reason 
I  ask  you, —  on  the  credit  side  of  this  Exhibit  M-72,  appears 
under  date  of  October  31st,  an  entry,  200  C.  C.  C.  &  St.  L.,  de- 
livered. Under  date  of  November  6th,  on  the  same  side  of  the 
account  appears  the  entry  100  C.  C.  C.  &  St.  L.  delivered,  but 
there  is  nothing  there  that  indicates  whether  it  was  cash  or  not 
With  the  transactions  of  October  22d,  28th  and  31st,  it  appears 
that  it  was  cash.  Can  you  explain  why  that  difference  is  made  in 
keeping  the  account,  that  is,  from  the  books,  I  mean  ?  A.  No,  sir, 
I  cannot. 

Q.  And  you  can't  state  what  the  fact  is  outside  the  books  be- 
cause you  had  no  personal  knowledge  of  the  transaction  ?  A.  No, 
sir. 

Q.  Have  you  any  objection  to  my  looking  at  this  book  for  one 
moment?    A.  No,  sir. 
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(Witness  passes  book  to  counsel.) 

Q.  In  this  folio  which  you  have  and  regarding  which  you  have 
been  testifying  regarding  this  account  500  on  folio  246,  let  me 
ask  you  if  there  are  other  accounts  in  the  same  book  that  bear 
numbers  only?     A.  Yes,  sir. 

Q.  And  many  of  them?     A.  Yes,  sir;  it  is  quite  customary. 

Q.  And  is  that  customary  in  the  brokerage  business  in  New 
York?    A.  Quite  so;  yes,  sir. 

Mr.  Hinman. —  Nothing  further. 

Mr.  Kresel. —  One  minute,  Mr.  Fuller. 

Bedirect  examination  by  Mr.  Kresel: 

Q.  Whether  your  ledger  shows  that  the  item  on  November  6th 
was  cash  or  not,  your  check  book  shows  that  it  was  cash  ?  A.  Our 
books  speak  for  themselves. 

Q.  Well,  now,  I  am  asking  you  isn't  it  a  fact  that  the  check 
book  shows  that  the  paynpient  on  November  6th  for  account  600 
was  in  currency  ?  Now,  look  at  it  again.  A.  (Witness  examines 
book.)     Cash  500,  yes,  sir;  cash,  No.  500  account 

Q.  Cash  for  No.  500  account,  and  the  amount  $5,512.50? 
A.  Yes,  sir. 

Q.  Now,  you  have  stated  that  there  are  other  accounts  in  your 
ledger  which  are  carried  under  numbers.  Have  you  an  index 
there  showing  the  name  of  the  person  whose  account  is  carried 
under  a  particular  number?  A.  (Witness  examines  boot)  In- 
dexed, but  it  doesn't  give  the  name,  no,  sir;  it  gives  the  number 
but  not  the  nama 

Q,  Well,  now,  look  under  No.  500.  Is  there  any  name  given  ? 
A.   (After  examining.)    No,  sir. 

Q.  Have  you  any  record  in  your  office  to  indicate  to  whom  ac- 
count No.  500  belonged  ?  A.  Why,  I  couldn't  say  that  we  have 
that  I  know  of;  not  that  I  know  of. 

Q.  Well,  take  any  other  account  carried  by  any  other  number. 
Can  you  teU  us  whether  there  is  any  record  in  your  firm  to  indi- 
cate to  whom  that  number  belongs  ?  A.  Why,  an  account  of  this 
sort,  I  should  say  no. 

Q.  WeU,  what  do  you  mean  by  an  account  of  this  sort  ? 
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By  the  President: 

Q.  Witness,  how  do  yon  know,  if  yon  have  several  accounts, 
whose,  in  reality,  they  are  ?  Do  you  keep  a  memorandum  for  that 
purpose?    A.  No,  sir. 

Q.  Well,  then,  how  do  you  carry  it?  A.  If  we  carry  an  ac- 
count on  margin,  of  course,  we  know  who  it  is;  but  where  it  is 
what  we  call  a  cash  account  and  the  account  is  closed  on  one  or 
two  or  perhaps  three  transactions,  why  we  don't  need  to  keep  any 
further  record  of  it ;  but  if  we  have  open  active  accounts  of  course 
we  know  who  they  are;  that  is,  I  suppose  the  office  must  know 
whom  they  are  for;  I  don't  delve  in  that  part  of  the  business  so 
long  as  I  am  fully  satisfied  that  the  business  is  all  right  and 
properly  conducted. 

Q.  You  buy  and  sell  on  the  floor  of  the  Exchange?  A.  T  do, 
yes,  sir. 

Q.  According  to  the  orders  that  come  to  you  from  the  office! 
A.  Exactly,  yes,  sir. 

By  Mr.  Kresel : 

Q.  This  account  No.  500  was  an  account  on  margin,  wasn't  it  ? 

The  President. —  If  we  are  going  to  get  the  witnesses  that  are 
actually  conversant  with  that  branch  of  the  business,  hadn't  you 
better  wait  until  they  get  on  the  stand,  so  that  we  can  get  the  evi- 
dence directly  ? 

The  Witness. —  I  should  say  no. 

Mr.  KreseL —  May  I  follow  that  up  a  minute  with  this  witness, 
seeing  that  he  has  answered  ? 

The  President. —  Oh,  yes.  The  Court  merely  suggests  that  it 
might  save  time,  if  you  have  other  witnesses  who  are  conversant 
with  it  they  may  tell  directly  what  they  know. 

Q.  Mr.  Fuller,  you  say  that  this  account  No.  500  was  not  a 
margin  account  On  the  23d  of  October  is  it  a  fact  that  you 
were  carrying  200  shares  of  Big  Four  for  that  account  ?  A.  Yes, 
sir. 

Q.  And  is  it  a  fact  that  the  only  payments  you  had  received 
for  that  account  were  $2,500  ?    A.  Yes,  sir- 


Q.  And  is  it  a  fact  that  the  stock  had  cost  $11,800  to  purchase? 
A.  Yes,  sir. 

Q.  And  isn't  that  a  margin  account  ?  A.  I  should  say  no  be- 
cause it  was  understood  that  this  stock  was  to  be  paid  for  outright 
at  the  time  they  bought  it. 

Mr.  Kresel. —  That  is  all. 

By  Senator  Blauvelt: 

Q.  I  would  like  to  ask  the  witness  if  he  knows  to  whom  the 
500  account  belongs  —  or  who  waa  the  customer —  A.  (Inter- 
rupting) Yes,  sir,  I  do. 

Q.  (Continuing) — operating  under  the  account  600?  A. 
Yes. 

Q.  I  would  like  to  ask  the  witness  the  question  then,  who  that 
account  —  in  whose  name  —  or  who  was  the  customer  against 
whom  you  carried  that  account  ? 

Mr.  Herrick. —  That  is  objected  to  upon  the  ground  that  it 
already  appears  that  he  was  told  by  his  partner  only  in  August 
after  the  investigation  before  the  Frawley  conmaittee. 

The  President. —  You  can  ask  him  again :  Did  you  know  ex- 
cept from  what  your  partner  told  you  in  August,  whose  the  ac- 
count was  ? 

The  Witness. —  No,  sir,  I  did  not. 

Q.  Do  you  know  now,  of  your  own  knowledge  ?  A.  From  my 
partner,  through  my  partner?     Yes,  sir. 

Q.  Of  your  own  knowledge  do  you  know  who  that  account  is 
from  any  source  ?  A.  I  don't  know  from  my  own  knowledge.  I 
know  I  have  been  told  by  my  partner. 

The  President. —  I  think  that  answers  it.    That  is  all,  witness. 

By  Mr.  Kresel: 

Q.  Mr.  Fuller,  may  I  trouble  you  to  say  to  Mr.  Gray  that  the 
managers  are  anxious  to  have  him  appear  here  as  a  witness  ?  A. 
I  shall  be  very  glad  to  do  so. 

Q.  Will  you  do  that  ?    A.  I  surely  will,  yes,  sir. 
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Senator  Walters. —  May  I  ask  the  witness  to  whom  this  stock 
was  delivered  that  was  purchased  ? 

Mr.  Kresel. —  May  I  state  to  the  senator  that  I  shall  bring  that 
out  with  the  next  witness.  This  witness  has  no  personal  knowl- 
edge.   Mr.  Sutton. 

Effinoham  E.  Sutton,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn,  in  accordance 
with  the  forgoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel : 

Q.  Mr.  Sutton,  in  October,  1912,  were  you  employed  in  the 
Brooklyn  oflBce  of  the  firm  of  Fuller  &  Gray  ?    A.  I  was. 

Q.  Are  you  a  brother-in-law  to  Mr.  J.  B.  Gray  ?    A.  Yes,  sir. 

Q.  Who  is  a  member  of  that  firm?    A.  I  am. 

Q.  Beginning  with  the  21st  of  October,  1912,  did  your  firm 
have  an  account  cm  its  books  known  as  No.  500  ?  A.  Yes. 

Q.  Whose  account  was  that,  Mr.  Sutton  ?    A.  William  Sulzer. 

Mr.  HerricL — Wait  a  minute.  I  move  to  strike  out  the 
answer. 

The  President. —  He  has  not  answered  the  question. 

Mr.  Herrick. — Yes,  your  Honor;  he  said  "William  Sulzer." 

The  President —  Due  to  my  defect  of  hearing  I  did  not  hear  it; 
it  will  be  stricken  out  until  you  find  out  what  his  knowledge  is  on 
the  subject 

By  Mr.  Kresel : 

Q.  On  the  31st  of  October,  1912,  did  you  see  Mr.  Coe?  A.  I 
did. 

Q.  Did  you  telephone  for  him  ?    A.  No,  I  did  not 

Q.  He  was  at  that  time  in  the  Yonkers  branch,  wasn't  he?  A. 
I  believe  so. 

Q.  He  did  come  over  to  the  Brooklyn  office?    A.  He  did. 

Q.  Where  you  were  on  that  day  ?    A.  Yes. 

Q.  Did  you  give  Mr.  Coe  anything  on  that  day;  did  you  give 
him  any  stock  ?    A.  I  don't  know  that  I  gave  it  to  him. 
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Q.  The  question  is  -  whether  you  gave  Mr.  Coe  on  that  day 
some  stock  ?    A.  I  did  not  give  it  to  him  myself,  no. 

Q.  I  mean,  were  you  at  the  head  of  that  Brooklyn  office  at  that 
timet    A.  No. 

Q.  Who  was  ?    A.  Mr.  Clark. 

Q.  Did  you  receive  a  receipt  from  Mr.  Coe  on  that  day  ?  A.  I 
did. 

Q.  Whether  you  personally  handed  him  the  stock  or  somebody 
else  did,  was  it  done  in  your  presence?    A.  It  was. 

Q.  Now,  what  stock  was  handed  to  Mr.  Coe }  A.  200  shares  of 
Big  Four. 

Q.  200  shares  of  Big  Four?    A.  Yes. 

Q.  Did  you  give  to  Mr.  Coe  at  that  time  instructions  what  to 
do  with  that  stock  ?    A.  No,  I  did  not. 

Q.  Did  Mr.  —  whatever  the  name  of  the  man  is  —  what  is  his 
name?    A.  Mr.  Clark. 

Q.  Did  Mr.  Clark?    A.  No,  I  do  not  believe  so. 

Q.  You  don't  believe  he  gave  him  any  instructions?    A.  No. 

Q.  Did  Mr.  Coe  give  you  or  Mr.  Clark  any  moneys  or  checks 
at  that  time  when  he  received  the  stock  ?  A.  Not  to  me  or  Mr. 
Clark. 

Q.  Prior  to  the  stock  being  handed  over  to  Mr.  Coe  had  you 
received  a  telephonic  communication  from  Mr.  Gray  ?    A.  I  had. 

Q.  And  what  were  the  instructions  that  he  gave  you  ?  A.  To 
be  prepared  to  deliver  200  shares  of  Big  Four  by  quarter  after 
three. 

Q.  And  what  did  you  do  then?  A.  There  was  a  messenger 
sent  over  to  the  New  York  office  and  the  stock  was  brought  back 
from  the  New  York  office  to  the  Brooklyn  offica 

Q.  In  other  words,  Mr.  Gray,  from  New  York,  telephoned  to 
you  in  Brooklyn  to  be  prepared  to  deliver  200  shares  of  Big  Four 
at  a  quarter  past  three  ?    A.  Yes,  sir. 

Q.  Thereupon  you  sent  a  messenger  to  New  York  who  brought 
the  stock  back  to  Brooklyn?    A.  Yes. 

Q.  And  was  that  the  stock  which  was  handed  in  Brooklyn  to 
Coe?    A.  It  was. 

Q.  Coe  coming  from  Yonkers  ?  A.  I  don't  know  whether  he 
came  from  Yonkers. 
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Q.  He  was  at  that  time  attached  to  the  Yonkers  office  ?    A.  Yes. 
Q.  But  on  this  particular  transaction  he  came  to  Brooklyn! 
A.  He  did. 

Mr.  Hinman.—  Permit  me,  the  witness  I  think  in  answering 
the  last  question  either  misunderstood  Mr.  Kresel  or  Mr.  Ejresel 
misunderstood  the  witness.  The  question  infers  that  Mr.  Coe 
came  from  Yonkers  to  Brooklyn  for  the  purpose  of  taking  part 
in  this  transaction. 

The  President. —  No,  he  said  he  did  not  know  even  if  he  came 
from  Yonkers.    He  said  he  was  attached  to  the  Yonkers  office, 

Q.  Mr.  Coe  came  to  the  Brooklyn  office,  is  that  right  ?  A.  He 
did. 

Q.  Mr.  Coe  on  that  day  was  regularly  attached  to  the  Yonkers 
office?    A.  He  was. 

By  the  President : 

Q.  That  is  all  you  know  about  where  he  came  from  ?    A.  Yes. 

By  Mr.  Kresel : 

Q.  Now,  Mr.  Sutton,  will  you  state  how  you  know  whose  ac- 
count this  500  was;  I  think  that  is  the  only  way  I  can  put  it 

The  President — What  are  the  sources  of  your  knowledge? 

A.  The  only  source  of  my  knowledge  is  what  has  been  told  me. 
Q.  By  whom?    A.  Mr.  Gray. 

Mr.  Kresel. — That  is  all. 

Mr.  Hinman. —  One  moment 

Cross-examination  by  Mr.  Hinman: 

Q.  On  this  October  81,  1912,  you  say  Mr.  Coe  was  at  the 
Brooklyn  office?  A.  Yes,  sir. 

Q.  Was  he  there  frequently?  A.  Not  that  I  remember,  no. 

Q.  Did  you  ever  see  him  there  before?  A.  Probably  once  or 
twice. 

Q.  And  you  have  seen  him  there  since  ?    A.  I  have. 

Q.  What  communication  anyone  else  had  had  with  Mr.  Coe 
before  he  was  there  on  the  31st  you  don't  know? 


The  President. —  How  eould  he  know  ? 

Mr.  Hinman. —  Not  unlesa  it  waa  in  hia  preeenca    I  yt 


Bj  Mr.  Kreael : 

Q.  What  did  you  have  to  do  with  giving  the  number 
tliat  account !  A.  Well,  at  Mr.  Gray's  home  we  discussed 

Q.  Listen.   The  members  in  the  Court  at  the  back  of  tl     i 
want  to  hear  what  jou  say.     Won't  you  please  speak  u 
It  was  at  Mr,  Gray's  home  and  we  were  diacussing  a  i     ' 
count  that  was  going  to  be  opened,  and  there  had  been 
accounts  opened  with  numbers  and  he  wanted  a  number 
suggested  500. 

Q.  And  was  it  in  connection  with  that  that  you  learne 
Mr.  Gray  who  the  person  was  whose  account  was  to  he  kn> 
the  number  500 !    A.  It  was. 

Q.  Now,  I  ask  you  to  state  whose  account  No.  500  was 

Mr.  irerri<^ — That  is  objected  to;  it  is  bearaay. 

The  President — You  can  get  Mr.  Gray  here  and  hai 
testify;  that  is  the  letter  way. 

By  Mr.  Eimnan : 

Q.  What  part  did  you  have  to  do  with  the  bookkeeping' 
was  on  the  purchase  and  sales. 

Q.  You  were  a  bookkeeper  and  keeping  the  books  i  A 
assisting. 

Q.  Were  you  in  charge  of  it  or  an  as&istanti  A.  I  i» 
charge  of  portions  of  the  books. 

Q.  What  portions  of  the  books  did  you  have  charge  of  in  I 
her,  19121    A.  Purchase  and  sales. 

Q.  Are  these  accounts  kept  in  oae  book  or  more  t^an  one  : 
More  than  one. 

Q.  What  particular  book  or  books  in  that  department  did 
keep,  the  purchase  and  sales  department?  A.  There  is  jue 
purchase  and  salee  book. 

Q.  Was  there  more  than  one  book  being  kept  at  the  tin 
that  departm^it?    A.  Yes. 
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Q.  How  many?    A.  There  were  several. 

Q.  Which  one  or  ones  did  you  keep^  or  did  you  keep  them  all! 
A.  Just  purchase  and  sales. 

Q.  I  am  speaking  now  of  the  book  or  books  in  which  the  ac- 
count, the  purchase  and  sales  accounts  were  kept. 

The  President. —  What  the  counsel  wants  to  know  is  whether 
you  kepi  several  concurrently  or  only  one  after  the  other,  as  one 
was  used  up.    A.  As  one  was  used  up  we  would  use  another. 

Q.  So  you  only  had  one  at  a  time  ?    A.  One  at  a  time,  yes,  sir. 

Q.  Then,  in  that  department  in  October,  1912,  the  purchase 
and  sales  department,  only  one  book  was  kept  during  any  one 
period?    A.  Yes. 

Q.  More  than  one !    A.  Yes,  but  not  by  me. 

Q.  Which  one  did  you  keep  ?    A.  Only  the  purchase  and  sales. 

Q.  Take  the  purchase  and  sales,  did  all  the  purchase  and 
sales — 

The  President. —  You  are  playing  at  cross  purposes.  The 
witness  does  not  understand. 

By  the  President: 

Q.  Witness,  did  you  have  more  than  one  at  a  time  of  purchase 
and  sales  books  ?    A.  No,  I  did  not. 

Q.  For  instance,  on  the  21st  of  January  was  there  only  one 
book  that  the  entry  of  purchases  or  sales  would  be  entered  inf 
jsl.   X  es. 

By  Mr.  Hinman : 

Q.  There  was  more  than  one  book  t 

The  President —  No,  he  says  there  was  only  one. 

Q.  Let  me  ask  you  again:  On  the  31st  day  of  October,  1912, 
was  there  more  than  one  book  kept  in  the  office  of  Fuller  &  Gray 
of  purchases  and  sales  or  in  connection  with  the  purchases  and 
sales?    A.  There  were. 

Q.  How  many  books  were  being  kept  on  the  31st  of  October, 
1912,  in  relation  to  that?    A.  There  were  several. 


Q.  What  were  they  t    A.  The  blotter  and  the  ledger. 

Q.  Any  more?    A.  Purchase  nud  eales  also. 

Q.  Describe  this  pnrchaae  and  sales  book;  jou  havs  got  the 
blotter  and  now  take  the  purchase  and  sales  book,  what  were  theyt 
A.  The  purchase  and  aalea  book  waa  —  the  day  an  order  was  ex- 
ecuted it  would  be  entered  in  the  purchase  and  sales  book  and 
then  transferred  to  the  blotter  and  from  the  blotter  transferred  to 
the  ledger. 

Q.  Were  any  other  books  used  in  connection  with  this  purchase 
and  sales  account  at  the  time  1    A.  No. 

Q.  Which  one  of  those  books  did  you  keep  ? 

The  President. —  He  says  half  a  dozen  times  that  he  kept  the 
purchase  and  sales  book.  Of  course  their  business  was  that  of 
stock  brokers  and  purchases  and  sales  went  through  all  their 
books. 

By  the  President: 

Q.  Was  there  one  book  that  went  by  t^e  name  of  purchase  and 
■ales  book !    A,  Yes,  sir. 

Q.  Was  that  the  book  you  kept  ?    A.  Yes,  sir. 

The  President —  Now  I  think  we  have  got  it.  You  are  taking 
up  a  great  deal  of  time  on  it 

Mr.  Hinman. —  If  I  may  be  permitted  he  stated  there  was  only 
one  kept,  in  answer  to  your  Honor's  question. 

The  President —  That  was  because  he  did  not  understand  your 
question. 

Mr.  Hinman. —  I  want  to  get  it  correct  It  may  be  I  am  to 
blame  for  it 

The  President —  Proceed. 

By  Mr.  Hinmao : 

Q.  In  which  book  was  the  original  entry  made )  A.  Purchase 
and  sales. 

Q.  And  that  was  the  book  which  you  kept  t    A.  Yes. 

Q.  Did  anyone  else  there  keep  that  book  in  October,  1912,  ex 


Mr.  KreseL —  May  I  now  ask  the  witness  what  the  conTeraation 
was? 

The  President.— No. 

Mr.  Brackett. —  May  I  aak  a  question  i 

The  President.—  Yes. 

Mr.  Brackett. — Isn't  it  part  of  the  res  gestae  to  make  declara- 
tions of  Qray  to  this  man  competent  as  indicating  — 

The  President —  I  think  not,  Mr.  Brackett 

Senator  Healj. —  May  I  ask  a  question  t 

The  President— Yes. 

Senator  Healy. —  Will  you  please  indicate  whose  account  yon 
believe  500  to  be? 

Mr.  Herriek. —  That  is  objected  to. 

The  President —  It  is  not  hia  belief.     It  is  the  legal  proof. 
That  is  not  evidence  that  is  competent. 

Senator  Emerson. —  Can  he  tell  ua  who  does  know  t 

The  President. —  He  says  the  other  partner,  Mr.  Gray,  knows. 

Mr.  Kresel. —  Our  difficulty  is  we  cannot  get  Mr.  Gray. 

The  President —  You  shall  have  the  opportunity. 

Mr.  Brackett — We  shall  need  more  than  an  opportunity  to 
get  him.    We  have  been  trying  to. 

The  President. —  I  think  now  you  will  have  an  opportunity 
which  you  can  avail  yourselves  of  and  which  will  be  successfuL 

Mr.  KreseL —  Mr.  Coe. 

FsBDESiox  A.  Cob,  a  witness  called  in  behalf  of  &e  man- 
agers, having  been  first  duly  sworn  in  accordance  with 
the  for^;oing  oath  testified  as  follows: 

Direct  examination  by  Mr.  Eresel : 

Q.  In  the  month  of  October,  1912,  were  you  employed  with 
the  firm  of  Fuller  &  Gray  at  their  Yonkera  oflBce  ?    A.  I  was. 
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Q.  And  did  you  have  charge  of  that  office  ?    A.  No,  sir. 

Q.  Who  did  ?    A.  Mr.  Hart,  the  manager. 

Q.  Wasn't  he  the  manager  of  the  Brooklyn  office?  A.  Mr. 
Clark  was  the  manager  of  the  Brooklyn  office. 

Q.  Mr.  Clark  was  the  manager  of  the  Brooklyn  office  ?    A.  Yes. 

Q.  What  was  your  position  in  the  Yonkers  c^cef  A.  It  is 
hard  to  define.  I  did  anything  that  came  up ;  telephoned  orders 
on  the  direct  wire;  answered  the  phone;  made  deposits;  any- 
thing that  came  along  in  the  course  of  the  day;  Mr.  Hart  and 
I  just  interchanged;  the  one  that  was  handiest  to  the  customer 
did  the  business. 

Q.  Do  you  remember,  Mr.  Coe,  whether  you  were  at  the 
Yonkers  office  on  the  31st  of  October,  1912  ?    A.  I  was. 

Q.  You  were  there  all  day,  were  you  not  ?    A.  On  what  day  f 

Q.  The  31st  of  October,  1912,  I  am  talking  about.     A.  Na 

Q.  You  made  a  trip  to  Brooklyn?  A.  I  made  a  trip  to 
Brooklyn. 

Q.  But  up  to  the  time  that  you  left  Yonkers  to  go  to  Brooklyn 
you  had  been  there  all  of  that  day?  A.  I  left  Yonkers  about 
noon. 

Q.  You  had  been  there  all  the  forenoon?    A.  Yes. 

Q.  Now,  who  instructed  you  to  go  to  Brooklyn?  A.  Why,  it 
came  on  the  phone.  Either  Mr.  Gray  or  Mr.  Colwell ;  some  ©ne 
in  the  Brooklyn  office;  I  don't  know  who. 

Q.  Either  Mr.  Gray  or  Mr.  Colwell  ?    A.  Yes. 

Q.  You  mean  Frederick  L.  Colwell  ?    A.  Yes,  I  do. 

Q.  Was  Mr.  Frederick  L.  Colwell  at  that  time  connected  with 
your  firm  ?    A.  He  was  not ;  he  was  a  customer. 

Q.  Is  it  your  recollection  now  that  it  was  Mr.  Colwell  that 
telephoned  you  to  come  to  Brooklyn  ?  A.  I  hardly  know ;  I  think 
it  was  Mr.  Gray  or  Mr.  Colwell.    I  don't  remember. 

Q.  You  have  no  distinct  recollection  now  as  to  which  one  it 
was  ?    A.  I  do  not 

Q.  But  you  went  to  Brooklyn?    A.  I  did. 

Q.  What  were  your  instructions  to  do  there  ?  A.  To  get  200 
shares  of  Big  Four  stock,  deliver  it  to  Mr.  Colwell  at  the  Nassau 
Bank,  and  receive  the  money  for  it. 

Q.  Well,  now,  then,  Mr.  Coe,  from  the  fact  that  the  message 
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was  that  you  were  to  get  200  shares  of  Big  Four  and  deliver  it  to 
Mr.  Colwell,  does  that  in  any  way  refresh  your  recollection  as  to 
whether  it  was  Mr.  Gray  that  sent  you  that  message  or  whether 
it  was  Mr.  Colwell  ?    A.  It  was  —  I  don't  remember  which. 

The  President —  I  think  you  have  got  that. 

Q.  Now,  you  went  to  the  Brooklyn  office,  did  you,  and  did  you 
get  200  shares  of  Big  Four  ?    A.  I  did. 

Q.  Did  you  give  a  receipt  for  it  ?    A.  I  did. 

Q.  Have  you —  A.  I  did  not  at  the  time,  no;  not  until  I 
came  back  to  the  office. 

Q.  You  did  not,  but  you  took  the  stock  ?    A.  No. 

Q.  Who  gave  you  the  stock  ?  A.  I  think  Mr.  Ehrich,  the  book- 
keeper. 

Q.  How  many  certificates  were  there?    A.  Two. 

Q.  Two  hundred  shares  ?  And  each  certificate  of  100  shares  ? 
A.  Yes,  sir. 

Q.  Do  you  remember  to  whom  they  were  made  out?  A.  I  do 
not 

Q.  And  when  you  got  the  200  shares  of  stock,  did  you  give  any 
money  for  it  ?    A.  I  did  not 

The  President —  No,  he  says  his  instructions  were  to  take  the 
stock  and  deliver  to  whom  ?    Someone  at  the  Nassau  Bank  ? 

The  Witness. —  Mr.  Colwell,  yes,  sir. 

The  President. —  And  get  the  money  from  him  ? 

Q.  What  did  you  do  with  the  stock,  Mr.  Coe?  A.  I  took  it 
around  the  corner  to  the  Nassau  Bank,  and  met  Mr.  Colwell 
there  and  gave  it  to  him. 

Q.  Did  he  give  you  the  money  ?    A.  He  did. 

By  the  President : 

Q.  Did  he  give  you  the  money  ?    A.  He  did. 
Q.  In  what,  checks  or  currency  ?    A.  In  currency,  $8,825. 
Q.  What  was  that,  the  Nassau  Bank  of  Brooklyn?    A.  The 
Nassau  Bank  of  Brooklyn. 

Q.  Around  Court  street?    A.  Court  street 


786  TRIAL   OF   WILLIAM   SULZE& 

By  Mr.  Kresel: 

Q.  How  far  from  the  office  of  Fuller  &  Gray  in  Brooklyn, 
was  the  Kassau  Bank  located?    A.  Oh,  just  around  the  comeir. 
Q.  Just  around  the  corner  ?    A.  Yes,  sir, 

Mr.  Brackett. —  How  many  feet  or  yards? 

Q.  Can  you  tell  the  distance  between  the  office  of  Fuller  & 
Gray  in  Brooklyn  and  the  Nassau  Bank  ?  A.  I  am  not  very  well 
acquainted  in  Brooklyn;  I  very  seldom  go  there,  but  I  think  it 
was  on  the  —  towards  the  subway,  towards  the  City  Hall,  one 
block  on  the  comer,  I  think. 

Q.  What  was  the  number  in  Brooklyn  of  the  office  of  Fuller  & 
Gray  ?     A.  200  Montague  street 

The  President —  Is  it  worth  while  to  go  into  this  detail  ? 

Mr.  Kresel. — ^Yes,  if  your  Honor  please,  we  think  that  is 
important  However,  I  shall  not  pursue  it  any  further.  We  have 
gone  far  enough  now. 

Q.  Was  there  any  reason  given  why  you  should  be  brought 
from  Yonkers  to  Brooklyn  to  deliver  this  stock  to  a  man  a  block 
away  from  the  very  office  where  you  got  it  from  ?     A-  Well,  yes. 

Q.  What  was  it?  A.  Mr.  Colwell  at  one  time  was  a  partner 
of  Harris  &  Fuller,  and  I  understood  he  did  not  care  for  them 
to  know  that  he  had  an  account  with  Fuller  &  Gray  and  the 
young  men  at  the  Brooklyn  office  were  in  contact  every  day  with 
the  office  of  Harris  &  Fuller,  whereas  I  was  not. 

Q.  Now,  after  getting  the  new  account  of  $8,825  in  cash 
what  did  you  do  with  it?  A.  I  took  it  back  to  200  Montague 
street. 

Q.  And  to  whom  did  you  deliver  it  ?    A.  To  Mr.  Ehrich. 

Q.  Did  you  get  a  receipt  from  Mr.  Colwell  for  this  stock?  A. 
Not  that  day. 

Q.  When  did  you  get  a  receipt?  A.  I  think  the  next  day  he 
came  into  the  office  in  Yonkers,  and  I  had  him  sign  a  receipt  for 
me. 

Q.  Have  you  that  receipt  ?    A.  I  have  not. 

Q.  What  has  become  of  it?  A.  The  receipt  was  put  in  an  en- 
velope with  some  other  papers,  and  was  put  in  Mr.  Gray's  desk ; 


when  he  cleared  ont  his  deek  in  February,  preparatory  to  taking 
moat  of  his  effects  to  New  York,  a  great  many  things  were  de- 
stroyed; some  were  put  carefully  away  in  Yonkers,  so  carefully 
I  have  not  been  able  to  find  them ;  some  were  taken  to  New  York, 
and  up  to  this  time  I  have  not  been  able  to  find  that  receipt. 

Q.  Have  you  the  receipt  that  you  gave  to  the  Brooklyn  office 
for  the  stock! 

The  President —  That  appears. 

Mr.  Kresel. —  I  want  to  see  if  the  numbers  of  the  certificates 
are  there.    May  I  have  that  ? 
(Mr.  Fuller  produces  paper.) 
Mr.  Eresel. —  Yes,  the  numbers  are  there. 

Q.  Is  this  (he  receipt  (counsel  passes  paper  to  witness).  A. 
(After  examining.)     Yes. 

Mr.  Kresel. —  I  offer  that  in  evidence. 
Mr.  Himnan. —  Just  let  me  look  at  it,  Mr.  EreseL 
(Counsel  passes  paper  to  Mr.  Hinman.) 

Mr.  Hinman. —  Thank  you.  (After  examining. )  Well,  do  you 
want  it  marked  i 

Mr.  Kresel. —  Yes,  please. 

(The  paper  offered  in,  evidence  was  received  and  marked  Ex- 
hibit M-73.) 

Mr.  Hinman. —  Will  you  read  that. 

Mr.  Kresel. —  This  receipt  has  the  imprint  "  Fuller  &  Gray." 
"No.  538  Brooklyn,  N.  7.,  Oct.  Slst,  1912 

Received  from  Fnller  &  Gray  One  hundred  shares  CCC,  cer^ 
tificate  no.  C25824;  100  shares  COC  certificate  no.  C24602." 
Is  that  correct,  Mr.  Coe,  that  last  number! 

The  Witness.— Well,  I  don't—  C25824. 
Q.  No,  the  second  one?    A.  Oh,  here  —  I  think  it  is.    I  did 
not  make  out  the  receipt. 
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Q.  24602  ?    A.  I  did  not  make  out  the  receipt 
Q.  Now,  Mr.  Coe  — 

Mr.  Herrick. — ^Whom  is  it  signed  by? 

Mr.  Kresel. —  Signed  Frederick  A.  Coe. 

Q.  Prior  to  this  31st  of  October,  1912,  had  you  ever  before  de- 
livered any  stock  from  Mr.  Colwell  ?    A.  I  had  not. 

Q.  And  subsequent  to  this  time  did  you  deliver  any  more  stock 
to  Mr.  Colwell  ?    A.  Yes,  once. 

Q.  When  was  that?    A.  Sixth  of  November. 

Q.  Sixth  of  November,  1912  ?    A.  1912,  yes. 

Q.  Tell  us  about  that  delivery  ?    A.  Well  — 

Q.  How  did  you  come  to  do  it,  what  time  did  you  do  it  ?  A. 
The  same  thing.  I  was  telephoned  to  come  down  to  Brooklyn 
and  deliver  100  shares  of  Big  Four,  at  the  Home  Trust  Com- 
pany this  time. 

Q.  This  time  at  the  Home  Trust  Company  in  Brooklyn?  A. 
Yes. 

Q.  And  did  you  go  to  the  Brooklyn  office  of  Fuller  &  Gray? 
A.  I  went  to  the  Brooklyn  office. 

Q.  And  did  you  get  a  certificate  for  100  shares  of  Big  Four? 
A.  Yes. 

Q.  And  did  you  meet  Mr.  Colwell  at  the  Home  Trust  Com- 
pany in  Brooklyn  ?  A.  I  was  to  meet  him  at  half  past  two,  but 
he  did  not  get  there  till  some  time  later. 

Q.  You  met  him  there  finally?    A.  Yes. 

Q.  Did  you  deliver  stock  to  him  ?    A.  Yes. 

Q.  Did  he  give  you  anything?    A.  He  did. 

Q.  What  did  he  give  you?    A.  $6,512.60. 

Q.  In  cash?    A.  Yes. 

Q.  That  means  currency  ?    A.  Yes,  currency. 

Q.  You  turned  that  into  Fuller  &  Gray,  did  you  ?    A.  Yes. 

Q.  You  gave  Fuller  &  Gray  a  receipt  for  that  stock,  did  you  ? 
A.  I  did. 

Q.  Is  this  second  paper  I  now  hand  you  the  receipt  ?    A.  Yes. 

Mr.  Kresel. —  I  oflFer  that 

(The  paper  offered  was  received  in  evidence  and  marked  Ex- 
hibit M-74.) 


i 


Mr.  Kreeel. —  Thie  receipt  is  (reading)  : 

"No.  544.  Brooklyn,  N.  Y.,  November  8th,  191£ 

Received  from  Fuller  &  Gray  100  sbaras  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Loais,  certificate  no.  C2568." 

Uirdemeatli  —  now  see  if  I  am  right  —  underneath  was  writ- 
ten No.  25. 

Q.  Is  that  right,  and  that  was  aubaequently  changed  to  600,  is 
that  right?    A.  I  didn't  malce  out  the  receipt 

Q.  I  didn't  ask  you  whether  you  made  itt    A.  It  looks  so. 
Q.  Isn't  it  the  fact  that  first  was  written  No.  25  ?    A.  Yes. 
Q.  And  then  it  was  changed  to  No.  500  ?    A.  Yes. 
Q.  And  is  that  your  signature,  Frederick  A.  Coe  \    A.  It  is. 

The  President —  Strictly,  if  it  appears  on  the  face,  you  are  as 
competent  to  testify  or  state  what  it  is  as  the  witness. 

Q.  Do  you  remember  whether  the  No.  25  was  written  on  this 
paper  before  you  signed  it  i    A.  I  don't 

Q.  Do  you  remember  whether  the  number  now  appearing 
there,  500,  was  on  the  paper  before  you  signed  it !    A.  I  don't. 

Q.  When  you  met  Mr.  Colwell  at  the  Home  Trust  Company, 
did  you  see  him  draw  any  money  from  that  institution  %  A.  He 
did  not 

Mr.  Kresel.—  That  is  all. 

Cross-examination  by  Mr.  Hinman : 

Q.  Harris  &  Fuller  names  have  been  used  here.  What  concern 
was  that?    A.  Why  — 

Q.  What  was  their  business?  A.  Why,  they  are  stockbrokers, 
45  Broadway. 

The  President —  And  were  they  such  in  October  and  Novem- 
ber, 1912?    A.  They  were. 

Q.  Do  you  know  whether  Mr.  Colwell,  of  whom  you  have 
spoken,  had  a  desk  in  their  office?    A.  I  d<si't 

Mr.  Hinman. —  Nothing  farther. 
(Witness  excused.) 
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Mr.  Kresel. —  Now,  Mr.  Fuller. 

Melville  B.  Fullbb,  a  witness  produced  on  behaU  of  the 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows : 

Direct  examination  bj  Mr.  Kreeel: 

Q.  Mr.  Fuller,  are  you  a  member  of  the  firm  of  Harris  & 
Fuller?    A.  I  am. 

Q.  They  are  bankers  and  brokers  in  the  city  of  New  York? 
A.  They  are. 

Q.  On  the  18th  of  November,  1912,  did  William  Sulzer,  who 
is  now  the  Governor,  take  an  account  with  your  firm?  A.  The 
date  again,  pleasa 

Q.  November  18,  1912  ?    A.  I  could  not  say. 

Q.  Well—    A.  Oh,  1912,  yes. 

Q.  On  the  18th  of  December,  1912,  did  William  Sulzer  have 
an  account  with  your  firm?    A.  He  did. 

Q.  On  the  18th  of  November,  1912,  did  William  Sulzer  make 
any  payment  on  that  account?  A.  I  would  have  to  refer  to  my 
books  or  my  — 

Q.  Refer  to  anything  you  please,  sir.  Have  you  your  books 
here?    A.  I  have,  in  a  safe  deposit  vault  in  Albany. 

Q.  Perhaps  I  can  help  you  out 

Mr.  Herrick. — ^You  have  a  transcript.    You  can  use  that 

The  Witness. —  Mr.  Kresel  said  he  would  give  me  notice.  They 
have  been  in  a  safe  deposit  vault  for  two  days.  He  said  he  would 
give  me  time  to  get  them  here. 

The  President — ^What  was  the  witness'  answer  ? 

The  Witness. — They  are  in  a  safe  deposit  vault  in  Albany,  and 
have  been  there  for  two  days.  Mr.  Kresel  said  he  would  give 
me  ample  time  to  get  them  here.    I  heard  from  him  just  now. 

Q.  See  if  that  will  refresh  you  recollection?  A.  This  is  a 
transcript  of  William  Sulzer's  account 

Q.  I  didn't  ask  you  what  that  was.  I  asked  you  whether  that 
will  refresh  your  recollection  so  as  to  enable  you  to  answer  the 
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question,  whether  on  the  18th  of  November,  1912,  William  Sulzer 
made  a  payment  to  yonr  firm.    A.  He  did. 

Q.  How  much  ?    A.  $10,000. 

Q.  How  was  it  paid  ?    A.  In  bills. 

Q.  To  whom  was  it  paid  ?    A.  To  me,  personally. 

Q.  On  the  16th  of  December,  1912  — 

Mr.  Hinman. —  Mr.  Kresel,  pardon  me,  you  said  the  18th  of 
December. 

The  Witness. —  November. 

Mr.  Kresel. —  I  said  the  18th  of  November. 

Q.  On  the  16th  of  December,  1912,  did  Mr.  Sulzer  make  an- 
other payment  to  the  account?     A.  He  did. 
Q.  How  much?    A.  $6,000. 
Q.  In  cash?    A.  In  cash. 

The  President. —  What  do  you  mean,  bills  ! 

The  Witness. —  Currency,  bills. 

Mr.  Kresel. — That  is  all. 

Mr.  Marshall. —  Just  wait  a  minute. 

The  President. — Any  cross? 

Mr.  Marshall. —  Just  one  second,  your  Honor. 

Mr.  Hinman. —  If  the  Court  please,  in  order  to  avoid  discom- 
moding Mr.  Fuller,  we  are  willing  now  to  take  up  this  account 
of  Harris  &  Fuller,  and  have  it  explained ;  or,  if  the  Court  pre- 
fers, and  Mr.  Fuller  is  willing,  we  can  let  it  stand  until  later,  and 
have  him  come  back. 

The  President. —  The  Court  has  certainly  no  preference,  and 
prefers  to  accommodate  the  witness,  if  possible. 

Cro8&«xamination  by  Mr.  Hinman : 

Q.  Have  you  before  you,  Mr.  Fuller,  a  statement  or  a  tran- 
script of  the  account  of  the  firm  of  Harris  &  Fuller  with  William 
Sulzer  ?    A.  I  have. 
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Mr.  Kresel. —  One  minute,  pleasa  I  shall  object  to  the 
introduction  of  any  copies  of  the  books  of  Harris  &  Fuller,  and 
I  shall  insist  that  the  books  be  produced. 

The  Witness. —  I  can  have  them  here  in  fifteen  minutes,  sir. 

The  President. —  Well,  if  objection  is  made  the  objection  is 
good,  so  you  will  have  to  get  them  here.  In  the  meantime  your 
examination  will  be  suspended. 

The  Witness. —  Do  you  want  them  now  ? 

The  President. —  Yes,  you  can  go  down  and  get  theou 
(Witness  excused.) 

•Mr.  Todd. —  I  call  the  Clerk  of  the  Assembly. 

Mr.  Brackett. —  George  R.  Van  Namee.    He  has  been  sworn. 

GsoBQB  K  Van  Names  recalled. 

Examination  by  Mr.  Todd : 

Q.  Will  you  produce  the  original  direct  primary  bill  which 
was  introduced  at  the  session  of  the  Legislature  in  1913 1  A.  I 
have  it  here  (producing). 

Mr.  Todd. —  I  offer  that  in  evidence. 

(The  bill  offered  in  evidence  was  received  in  evidence  and 
marked  M-76.) 

Senator  Duhamel. —  Which  direct  primary  bill!  There  were 
several  introduced  in  the  Assembly  and  Senate. 

Mr.  Todd.—  I  will  read  that 

The  President. —  After  he  has  got  one  marked  ho  will  explain 
which  one  that  bill  is. 

Mr.  Herrick. —  Do  you  intend  to  read  the  bill  t 

Mr.  Todd. —  I  don't  intend  to  read  the  bill,  but  I  intend  to 
describe  it  definitely  enough  so  the  members  of  the  Court  will 
understand  it  was  the  bill  favored  by  the  respondent. 

The  President. —  Doesn't  the  printed  bill  show  who  intro- 
duced it  ? 
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Mr.  Todd. —  This  bill  was  introduced  by  Mr.  Eisner. 

The  President. —  Does  that  identify  it  to  you,  Senator  i 

Senator  DuhameL —  That  will  sufBce. 

Mr.  Herrick.—  What  date  ? 

Mr.  Todd. —  I  believe  the  other  side  will  concede  it  was  the 
one  favored  by  the  respondent,  or  do  you  want  that  proved  ? 

Mr.  Marshall. — ^Let  me  see  it. 

Mr.  HerricL —  There  are  so  many  of  these  bills. 

Mr.  MarshalL —  It  does  not  show  the  date  of  its  introduction. 

The  Witness. —  I  can  give  that 

Mr.  MarshalL — It  does  not  show  the  date  of  introduction  or 
the  introductory  number. 

Q.  Will  you  state  the  date  when  this  bill,  managers'  Exhibit 
75,  was  introduced  in  the  Assembly?  A.  Introduced  by  Mr. 
Eisner  on  April  22d,  1918,  introduction  number  2215,  print 
number  2758. 

Q.  Will  you  produce  the  original  direct  primary  bill  which  was 
introduced  at  the  extraordinary  session  of  the  Legislature  in  1913  f 
A.  I  have  it. 

Q.  When  was  this  bill  introduced,  and  by  whom  ?  A.  By  Mr. 
Eisner,  June  16th,  1913,  introductory  number  4,  print  number  4; 
at  the  extraordinary  session. 

Mr.  Todd. —  We  oflFer  it  in  evidence. 
(The  bill  was  received  in  evidence  and  marked  Exhibit  M-76.) 

Mr.  Todd. —  The  clerk  of  the  Assembly  desires  to  keep  the 
original  bilL    Any  objection  on  the  part  of  the  defense  ? 

Mr.  Herrick. —  If  he  will  say  they  are  correct  copies  we  will 
take  them. 

The  Witness. —  Yes,  they  are  public  prints. 

Mr.  Herrick. —  Yes,  we  will  take  them. 
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Mr.  Todd. —  Will  the  stenographer  mark  the  substitute  for 
these  originals  ? 

(The  copies  of  the  two  bills  already  marked  Exhibits  M-75  and 
M-76  respectively,  were  received  and  marked  Exhibits  M-75  and 
M-76  respectively.) 

Q.  Will  you  produce  the  original  bill  introduced  in  the  Assem- 
bly by  Assemblyman  Sweet,  introduction  number  1046,  printed 
number  2139  ?  A.  That  is  not  quite  correct.  The  print  number 
was  originally  1101,  and  on  amendment  it  was  2139.  The  intro- 
ductory number  is  1046. 

Mr.  Hinman. — ^What  was  that  introductory  number? 

The  Witness.—  1046. 

By  Mr.  Todd : 

Q.  Well,  it  is  the  bill  in  relation  to  the  bridge  at  Minetto?  A. 
That  is  the  bill. 

Q.  When  was  that  bill  introduced  by  Assemblyman  Sweet? 
A.  February  13,  1913. 

Q.  What  action  was  taken  on  it  by  the  Assembly  ?  A.  It  was 
passed  March  31st  by  a  vote  of  130  to  no  — 130  ayes  and  noes 
none. 

Mr.  Todd. —  I  offer  it  in  evidence. 

(The  paper  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-77.) 

The  President. — ^Did  it  pass  the  Senate  ? 

Mr.  Todd. — ^We  will  show  that  later. 

The  President. —  I  was  going  to  say,  perhaps  the  other  side 
will  concede  it 

Mr.  Marshall. — We  will  concede  it.    Was  it  amended? 

The  Witness. —  Na    I  have  the  whole  record. 

Mr.  Todd. —  I  understand  it  is  conceded  that  this  bill  was 
passed  by  the  Senate. 
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Mr.  Herrick. —  It  waa  passed  by  the  Senate.  Wliat  was  the 
vote  in  the  Senate,  do  you  know?  Do  you  know  that?  Have 
you  got  that? 

The  Witness. —  I  don't  know,  but  I  have  the  whole  history  of 
the  bill. 

By  Mr.  Marshall: 

Q.  It  passed  the  Senate  on  the  2d  day  of  May,  1913  ?    A.  Yes. 

By  Mr.  Todd: 

Q.  Have  you  the  original  bills,  introduced  by  Assemblyman 
Prime,  one  known  as  the  State  route  bill  and  the  other  known  as 
the  bill  establishing  certain  State  routes  in  the  counties  of  Essex 
and  Warren?    A.  I  have. 

Q.  Produce  them.    A.  Here  they  are,  sir. 

(Witness  produces  papers  referred  to  by  counsel) 

Mr.  Marshall. —  Let  me  see  that  Sweet  bilL 

The  Witness. — ^You  took  it 

Mr.  Marshall. — As  printed? 

Mr.  Todd. —  Here  it  is. 

Mr.  Marshall. —  No,  no,  the  Sweet  bill. 

The  Witness. —  Oh,  the  Sweet  bill;  yes,  there  was  an  amend- 
ment. It  was  not  the  original  —  the  original  bill  was  amended ;  1 
have  them  both,  though. 

Mr.  Todd. —  Do  you  want  anything  else? 

Mr.  Marshall. —  That  is  all  I  want  to  see  at  present. 

Mr.  Todd. —  I  oflFer  in  evidence  the  bill  of  Assemblyman 
Prime  — 

Q.  What  was  the  introductory  number?  A.  That  is  it  (indi- 
cating). 

Mr.  Todd. —  Bearing  introductory  number  2032. 

The  Witness.— March  27,  1913. 


796  TBIAL   OF   WILLIAM   SULZER 

Q.  And  was  it  introduced  on  March  27,  1913?  A.  Do  von 
want  me  to  give  the  whole  history  of  it  f 

Mr.  Todd. —  Just  a  minute. 

(The  bill  offered  in  evidence  was  received  and  marked  Erfiibit 

M-78.) 

Mr.  Hinman. —  What  is  the  title  of  that  one  ? 

Mr.  Todd.—  The  title  of  the  bill  just  offered  is  "An  act  to 
amend  the  highway  law  in  relation  to  additional  State  routes  in 
the  counties  of  Essex  and  Warren." 

I  offer  in  evidence  another  bill  introduced  by  Mr.  Prime  on 
April  2,  1913,  bearing  introductory  number  2143. 

Mr.  Hinman.— 2343  ? 

Mr.  Todd. —  2143.  That  is  an  act  to  reappropriate  for  the 
improvement  of  a  new  State  route  in  the  counties  of  Essex  and 
Warren  the  unexpended  balances  of  moneys  appropriated  by 
chapter  138  of  the  Laws  of  1911.    I  offer  that  in  evidence. 

(The  bill  offered  in  evidence  was  received  and  marked  Exhibit 

M.79.) 

Q.  What  action  was  taken  on  Assemblyman  Prime's  bill.  Ex- 
hibit No.  78,  being  the  bill  to  amend  the  highway  law  in  rela- 
tion to  additional  State  routes  in  the  counties  of  Essex  and 
Warren  ? 

The  Witness. —  On  April  22d  it  was  reported  to  second  reading 
in  the  Assembly;  on  April  23d  to  third  reading  and  passed  by  a 
vote  of  128  ayes  and  2  noes. 

The  President. —  I  think  you  may  omit  the  intermediate  action 
and  go  right  to  the  question  of  whether  the  Assembly  passed  it 
or  not  ? 

Mr.  Todd. —  That  is  satisfactory.    That  is  all  we  want 

Q.  What  happened  to  the  bill  introduced  by  Assemblyman 
Prime  to  reappropriate  certain  unexpended  balances,  which  has 
been  marked  Exhibit  M-79  ?  A.  It  was  passed  in  the  Assembly 
on  April  29th  by  a  vote  of  96  ayes,  noes  20. 
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Q.  Have  you  the  original  bill  introduced  by  Assemblyman 
Patrie?    A.  I  have. 

Q.  What  is  the  introductory  number  and  the  printed  number? 
A.  Introductory  number  — 

Mr.  Marshall. —  (Interrupting)  Just  a  moment  please.  Under 
what  count  is  this  material?  I  ask  the  counsel  under  which  of 
the  articles  of  impeachment  he  is  now  proposing  to  proceed  ? 

Mr.  Todd. —  It  has  to  do  with  the  article  of  impeachment  which 
relates  to  the  trading  of  executive  approval  for  — 

Mr.  Marshall. —  (interrupting)  Article  7  ? 

Mr.  Todd. —  (Continuing)  for  the  votes  of  members  of  the 
Legislatura 

Mr.  Marshall." — There  is  no  reference  in  Article  7  of  trans- 
actions except  transactions  with  relation  to  the  bills  introduced  by 
Hon.  S.  G.  Prime,  Jr.,  and  Hon.  Thaddeus  C.  Sweet.  That 
has  reference  to  —  the  counsel  is  now  offering  a  bill  introduced 
by  Assemblyman  Patrie.  There  is  no  reference  to  that  at  all  in 
the  articles.  We  have  had  no  notice  with  regard  to  it.  We  have 
not  been  invited  to  try  that  issue. 

Mr.  Todd. —  We  believe  that  the  testimony  is  competent 
upon  — 

Mr.  Marshall. —  It  is  a  different  situation  altogether  from  the 
question  which  was  presented  under  the  articles  of  impeachment 
which  related  to  the  receipt  of  money. 

Mr.  Todd. —  We  believe  that  the  same  rule  applies  and  that 
this  proof  is  competent  the  same  as  the  proof  that  has  been  ad- 
mitted upon  the  contributions  made  by  parties  other  than  those 
named  in  the  articles ;  that  the  language  of  the  section  is  the  same 
substantially  —  or  the  language  of  the  article  rather. 

Mr.  Marshall. —  No. 

Mr.  Todd. —  It  states  that  among  other,  I  believe. 

Mr.  Marshall. —  No,  there  is  no  such  thing,  I  think  not 

Mr.  Todd. — That  is  my  recollection. 
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Mr.  Marshall —  It  was  (reading)  "  That  the  said  William 
Sulzer  then  being  the  Governor  of  the  State  of  New  York,  mir 
mindful  of  the  duties  of  his  office  and  in  violation  of  his  oath  of 
office,  was  guilty  of  mal  and  corrupt  conduct  in  his  office  as  such 
Governor  of  the  State,  and  was  guilty  of  the  corrupt  Tise  of  his 
position  as  such  Governor  and  of  the  authority  of  said  position,  and 
of  a  violation  of  section  775  of  the  Penal  Law  of  said  State,  in 
that,  while  holding  a  public  office,  to  wit,  the  office  of  Governor, 
he  promised  and  threatened  to  use  such  authority  and  influence 
of  Baid  office  of  Governor  for  the  purpose  of  affecting  the  vote 
or  political  action  of  certain  public  officers;  that  among  such 
public  officers,  to  whom  the  said  William  Sulzer  promised,  or 
threatened  to  use  his  authority  and  influence  as  Governor,  for 
the  purpose  of  affecting  their  votes,  said  persons  to  whom  such 
promises  or  threats  were  made  were  Honorable  S.  G.  Prime,  Jr.,*' 
and  then  Thaddeus  C.  Sweet.  But  there  is  nothing  to  indicate 
anything  with  regard  to  Mr.  Patrie  or  any  other  assemblyman. 
It  might  be  omitted  —  under  their  theory  without  any  reference 
to  Sweet  and  no  reference  to  Prime  and  then  proceed  to  try  the 
case  with  regard  to  some  assemblyman  with  whom  we  have  no 
notice  —  whose  name  we  have  not  even  heard  and  as  I  said  as 
to  which  we  have  no  opportunity  to  investigata 

The  President. —  This  is  plainly  distinguishable  from  the  other 
cases.  In  the  other  cases  it  was,  while  certainly  admissible  on  one 
ground,  the  admission  of  these  other  contributions  to  show  that 
the  scienter,  as  it  is  called,  of  the  respondent  to  show  that  it  did 
not  happen  by  accident.  The  cases  were  too  numerous  to  regard 
that  way.  But  in  this  case  of  course  there  is  nothing  of  the  kind 
here.  It  is  charged  here  that  there  was  a  direct  agreement  with 
certain  members  of  the  Legislature  if  they  would  support  the  bill 
that  thd  respondent  advocated  that  he  would  sign  their  bills,  other- 
wise not  I  don't  see  how  there  is  any  question  of  scienter  in  there 
at  all.  I  think  therefore  this  is  incompetent;  the  objection  is 
sustained. 

Mr.  Todd.—  That  is  all. 

The  President. —  Any  cross-examination  ? 

Mr.  Marshall. —  No  cross-examination. 
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Mr.  Henick. —  Do  you  want  a  concession  that  those  bills  passed 
the  Senate  also  ?    We  gave  it  to  you  with  regard  to  one  bill. 

Mr.  Todd. —  Yes,  I  would  like  a  concession  —  if  you  are  will- 
ing to  give  it  —  that  the  two  bills  introduced  by  Assemblyman 
Prime  and  offered  in  evidence  were  passed  by  the  Senate. 

Mr.  Marshall. — ^AU  right,  conceded. 

Mr.  Herrick. —  Conceded. 

The  President. —  Will  you  admit  —  it  seems  to  the  Court  it  is 
hardly  worth  while  to  take  up  time  with  matters  that  are  a  public 
record. 

Mr.  Herrick. —  I  have  conceded  it,  that  it  passed  the  Senate. 

The  President —  That  it  passed  the  Senate  and  was  submitted 
to  the  Governor  for  action,  as  required  by  the  Constitution. 

Mr.  Marshall —  Yes,  we  have  conceded  that. 

The  President. —  You  have  got  that,  counselor,  and  that  will 
enable  you  to  dispense  with  that  part  of  the  case. 

Mr.  Todd.—  That  is  all 
(Witness  excused.) 

Mr.  Todd.—  Mr.  Piatt 

Mr.  Kresel. —  We  want  Mr.  Piatt,  the  Governor's  secretary. 

Chesteb  C.  Platt,  a  witness  called  on  behalf  of  the  man- 
agers^ having  been  first  duly  sworn  in  accordance  with  the 
foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Todd : 

Q.  You  are  an  official  of  the  State  of  New  York  ?    A.  Yea. 

Q.  What  is  your  office  ?    A.  Secretary  to  the  Governor. 

Q.  You  have  been  served  with  a  subpoena  duces  tecum  re- 
quiring you  to  bring  certain  documents  here  ?    A.  Yes. 

Q.  And  you  produced  the  bill  introduced  by  Assemblyman 
Sweet  bearing  introductory  number  1046  and  printed  number 
2139  ?    A.  I  have  them  here,  yes,  sir,  I  have  that  bill. 

(Witness  produces  papers  referred  to.) 
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Q.  And  there  are  some  other  documents  accompanying  that 
biU?    A.  Yes. 

Q.  Is  there  a  report  there  from  the — ^from  Mr.  Delaney,  the 
Commissioner  of  Efficiency  and  Economy  ?  A.  Yes,  there  is ;  and 
there  is  various  other  correspondence  relating  to  the  bilL 

Mr.  Todd. —  I  would  like  to  have  the  report  of  Commiasioner 
Delaney  marked  for  identification. 

(The  paper  offered  for  identification  was  received  and  marked 
Exhibit  M-80  for  identification.) 

Q.  Have  you  also  produced  a  report  upon  this  bill  made  by  the 
Superintendent  of  Public  Works?  A.  (Witness  examines  pa- 
pers.) Yes,  there  seems  to  be  a  report  by  Mr.  Peck,  not  signed, 
but  it  is  noted  in  lead  pencil  by  Mr.  Peck. 

Mr.  Todd. —  I  offer  that  in  evidence  —  or  rather,  I  would  like 
to  mark  it  for  identification. 

(The  paper  offered  for  identification  was  received  and  marked 
Exhibit  M-81  for  identification.) 

Q.  Is  there  also  a  brief  there  filed  by  Assemblyman  Sweet  in 
favor  of  the  bill !    A.  There  is. 

Mr.  Todd. —  I  would  like  to  have  that  marked  for  identifica- 
tion. 

(The  paper  offered  for  identification  was  received  and  marked 
Exhibit  M-82  for  identification.) 

Q.  You  also  produce  the  printed  bill  in  the  form  that  it  came 
to  the  Governor?    A.  Yes. 

Q.  And  is  the  jacket  on  this  bill  in  the  same  condition  that  it 
was  when  it  came  to  the  Governor's  office;  that  is,  so  far  as  the 
markings  on  it  are  concerned,  showing  the  history  of  the  bill? 
A.  I  don't  know  about  that,  about  the  marking. 

Q.  Hasn't  the  bill  been  in  your  custody  ?  A.  It  has  been  on 
file  in  our  office,  but  rather  in  the  custody  of  Mr.  Waldron  and 
Mr.  Taylor ;  they  handle  the  bills. 

Q.  You  understand  that  the  history  of  the  bill  —  the  true  his- 
tory of  a  bill  is  shown  by  the  marking  on  that  jacket?    A.  Yes* 
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Mr.  Marshall. —  May  I  look  at  the  jacket! 
(Paper  is  passed  to  counsel.) 

Q.  Have  jou  also  accompanying  this  bill  among  tiie  papers  that 
were  before  the  Governor,  a  letter  written  by  Alexander  £.  Kastel 
to  T.  C.  Sweety  dated  March  20,  1918,  with  four  photographs  an- 
nexed?   A.  Yes,  I  do. 

(Witness  produced  papers  referred  to.) 

Mr.  Todd. —  I  ask  that  that  be  marked  for  identification.  Make 
two  markings,  one  for  the  photographs  and  one  for  the  letter. 

(The  letter  offered  for  identification  was  received  and  marked 
Exhibit  M-83  for  identification,  and  the  photographs  were  marked 
Exhibit  M-84  for  identification.) 

Q.  Will  you  produce  a  report  made  by  Commissioner  Carlisle 
upon  Assemblyman  Prime's  bill  appropriating  certain  moneys  for 
State  routes  in  the  counties  of  Essex  and  Warren  ?  A.  That  re- 
port was  not  to  be  found  in  our  office,  but  I  have  obtained  a  copy 
of  it  from  Mr.  Carlisle,  a  carbon  copy ;  there  is  his  signature. 

(Witness  produces  paper.) 

Q.  Now,  have  you  another  report  from  Mr.  Carlisle  from  this 
same  bill  ?    A.  I  have  not 

Q.  Have  you  looked  for  another  report  ?  A.  We  find  nothing 
in  our  office  from  Mr.  Carlisle  relating  to  this  bill,  so  I  asked  for 
this  report  and  obtained  it 

Q.  Well,  you  recall,  don't  you,  that  there  were  two  reports 
made  upon  these  bills  by  Commissioner  Carlisle,  were  there  not ! 
A*  No,  not  that  I  remember ;  not  that  I  knew. 

(The  carbon  copy  of  report  offered  for  identification  was  re- 
ceived and  marked  Exhibit  M-85  for  identification.) 

Q.  By  these  bills  I  mean  the  Prime  bills?  A.  No,  I  didn't 
know  of  two  reports. 

Mr.  Todd.—  That  is  all. 

The  President —  Any  cross-examination  t 

Mr.  Stanchfield. —  One  moment 
26 
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Q.  Mr.  Flatty  is  there  kept  in  the  ezecutive  chamber  a  record 
or  book  of  statements  that  from  time  to  time  are  quoted  in  the 
newspapers  as  coming  from  the  Governor  ?    A.  No. 

Q.  Who  has  the  record  of  statements  issued  by  the  Governor 
upon  public  affairs  ?    A.  Mr.  Graves  has  something  in  that  line. 

Q.  What  is  the  first  name  of  Mr.  Graves  ?    A.  George  Graves. 

Q.  Is  there  a  book  in  which  those  statements  which  jou  say 
Mr.  Graves  keeps  in  the  executive  chamber?  A.  He  has  copies 
of  some  statements  that  have  been  given  out^  Neostyle  copies. 

Q.  To  whom  is  the  substance  of  those  statements  ordinarily 
dictated  ?    A.  To  Mr.  Smith,  the  executive  stenographer. 

Q.  Is  he  there  now  ?    A.  I  think  he  is. 

Q.  What  is  his  name?    A.  Benjamin  Smith. 

Q.  So  that  the  stenographer  who  took  down  these  statements 
would  be  Benjamin  Smith,  and  the  man  who  would  have  the 
record  of  them  would  be  George  Graves  ?    A.  That  is  correct. 

Mr.  Stanchfield. —  That  is  alL 

Mr.  Stanchfield. —  Mr.  Graves. 

Geobge  B.  Graves,  a  witness  called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with  the 
forgoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Mr.  Graves,  are  you  employed  in  the  executive  chamber! 
A.  I  am. 

Q.  Have  you  been  during  the  past  summer  ?    A.  Yes,  sir. 

Q.  During  the  months  of  June,  July,  August  and  September  t 
A.  I  have. 

Q.  What  has  been  your  position  there?  A.  Engrossing  and 
record  clerk. 

Q.  And  have  you  a  book  or  a  record  as  was  described  by  the 
last  witness,  Mr.  Piatt,  containing  statements  upon  public  mat' 
ters  that  have  been  issued  by  the  Governor  from  time  to  timet 
A.  I  have  the  statements  given  to  the  press,  I  have  not  the  books. 
I  do  not  have  charge  of  the  books. 

Q.  You  have  what?  A.  Neostylestatementsgiven  to  the  press; 
I  keep  those,  but  I  have  not  the  books. 
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Q.  In  what  form  are  they  kept  t  A.  Just  Neostyle  copies.  I 
have  brought  one  with  me,  which  I  can  show  joxu 

By  the  President : 

Q.  What  is  the  term  you  use  f    A.  Neostyle  copies. 

Q.  What  is  that  ?    A.  It  is  a  duplication  of  typewriting. 

By  Mr.  Stanchfield: 

Q.  Have  you  those  statements  for  the  latter  part  of  July, 
1918  ?    A.  Yes,  I  have. 

Q.  Have  you  them  with  you  ?    A.  I  have  several  with  me. 

Q.  See  if  you  have  with  you  the  statements  that  were  issued 
by  the  Governor  to  the  press  on  the  80th  of  July,  1913?  A. 
1^0, 1  haven't  that  with  me. 

Q.  There  is  such  a  statement  ?  A.  Well,  I  could  not  say.  Any 
particular  bill  I  would  have  to  look  at  it  to  find  out. 

Q.  Not  with  reference  to  any  bill.  Do  you  recall  reading  dur- 
ing the  summer  a  statement  coming  from  Governor  Sulzer  on  the 
subject  of  the  Schiff  transaction  ?  A.  Yes,  I  recollect  it  very  well, 
of  course. 

Q.  In  which  he  made  a  statement  in  regard  to  it  t  A.  Well,  I 
can't  remember  that,  about  the  statement. 

Q.  You  say  you  remember  very  well  that  he  made  a  statement 
on  the  subject?  A.  I  remember  lihe  subject  well,  but  I  do  not 
remember  the  statement. 

Q.  It  is  that  statement  that  I  want  Will  you  get  it  and  pro- 
duce it  here  ?    A.  If  I  have  it  I  will  do  so. 

Q.  Well,  you  have  it,  haven't  you  ?    A.  I  can't  tell. 

Q.  What  makes  you  sceptical  about  it;  haven't  you  looked  to 
see  ?  A.  No,  I  haven't ;  it  was  not  in  my  subpoena,  and  I  did  not 
look  for  that  at  all. 

Q.  Will  you  kindly  step  down  and  get  it  for  me  and  bring  it 
up  here  at  once?    A.  Yes. 

The  President — ^While  he  is  doing  that  we  can  save  time  by 
putting  in  another  witness. 

Mr.  Todd.— Mr.  Sweet 
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Thadbetts  0.  SwBET,  E  witness  called  on  behalf  of  the  man- 
agers, having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows : 

Direct  examination  by  Mr.  Todd: 

Q.  Where  do  you  reside,  Mr.  Sweet  ?    A.  Phoenix,  N.  Y. 

Q.  What  office  do  you  hold  in  the  government  of  the  State  of 
ITew  York  ?    A.  Member  of  Assembly. 

Q.  From  what  county  ?    A.  Oswego. 

Q.  How  long  have  you  held  that  office?  A.  This  is  the  fourth 
year. 

Q.  During  the  regular  session  of  1913  of  the  Legislature  did 
you  offer  for  passage  in  the  Assembly  an  act  to  provide  for  the 
construction  of  a  bridge  over  a  part  of  the  Oswego  river  at 
Minetto?    A.  I  did. 

Q.  And  is  this  the  act  which  I  show  you  — ^ 

The  President — ^You  have  got  that,  and  the  fact  that  it  was 
passed  by  the  Senate. 

Mr.  Todd. —  I  do  not  think  the  date  of  the  passage  by  the 
Senate  was  conceded.    I  would  like  to  have  that  on  the  record. 

The  President — ^Yes. 

Mr.  Todd. —  It  appears  on  the  jacket  that  it  passed  on  May 
2,  1918. 

Mr.  Marshall. —  That  has  been  admitted  as  being  the  date. 

Q.  Will  you  state  the  object  of  this  bill  t 

Mr.  HerricL —  The  bill  speaks  for  itself ;  it  is  in  evidence. 

Mr.  Todd. —  I  think,  if  the  Court  please,  rather  than  boring  the 
Court  by  reading  a  long  bill,  that  the  witness  could  quickly  state 
the  reason  for  the  bill  and  its  requirements. 

The  President —  Is  there  any  objection  to  giving  the  purport 
of  it  ?    What  was  it  to  construct  ? 

Mr.  Todd. —  It  was  to  construct  a  bridge. 

By  the  President: 

Q.  In  your  county  ?    A.  Yes,  sir. 
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Mr.  Todd. — And  appropriating  certain  moneys  for  it.  I  desire 
to  show  the  need  of  that  bridge  there. 

The  President. —  That  we  can  hardly  consider.  The  Legislature 
has  to  determine  that.  The  Legislature  is  the  body  to  determine, 
subject  to  the  approval  or  veto  of  the  Governor,  the  propriety  and 
necessity  of  legislation*  Courts  cannot  consider  legislation  except 
from  one  point  of  view,  whether  it  is  constitutional  or  not.  When 
it  is  constitutional,  the  question  of  the  propriety  of  the  l^islation 
is  exclusively  for  the  Legislature. 

By  Mr.  Todd: 

Q.  In  the  place  where  you  desired  this  new  bridge  to  be  con- 
structed, had  there  been  a  bridge  theretofore  ?  A.  There  had  been 
a  bridge  to  Minetto  across  the  river. 

Q.  And  what  had  happened  to  that  bridge  t 

Mr.  Marshall —  Objected  to  as  immateriaL 

The  President. —  Objection  sustained. 

Q.  After  the  bill  had  gone  to  the  Governor,  did  you  have  oc- 
casion to  go  to  see  him  about  it  ?    A.  I  did. 

Q.  Before  you  went  to  the  Governor,  had  a  report  been  made 
upon  this  bill  by  John  H.  Delaney,  Conmiissioner  of  EflBciency 
and  Economy  of  the  State?  A.  I  could  not  say  whether  the 
report  had  been  made  before  I  went  to  the  Governor  or  not. 

Q.  I  show  you  managers'  Exhibit  81  for  identification,  and  ask 
if  you  will  look  at  that  and  refresh  your  recollection  ?  A.  This  is 
not  anything  that  I  filed  with  the  bill.  It  went  from  the  Depart- 
ment of  EflBciency  and  Economy. 

Q.  Does  the  date  of  that  paper  which  you  hold  in  your  hand 
make  it  possible  for  you  to  answer  my  question  as  to  whether  or 
not  this  report  had  been  made  to  the  Governor  before  you  talked 
with  the  Governor  about  the  bill  ?    A.  I  think  it  had  not 

Mr.  Todd. —  I  now  offer  this  report  in  evidence. 

Mr.  Marshall —  That  is  objected  to  as  immaterial  and  irrele- 
vant 

The  President —  I  will  make  the  same  ruling  as  before. 
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Mr.  Todi —  This  is  a  report,  if  your  Honor  please,  in  reference 
to  the  bill  under  consideration,  made  by  the  Commissioner  of 
Efficiency  and  Economy  of  the  State  of  New  York.  It  was  one 
of  the  papers  which  was  before  the  Governor  at  the  time  that  he 
had  this  bill  under  consideration. 

The  President. —  I  do  not  see  that  this  Court  can  enter  into 
that  question.  The  question,  as  I  have  already  said —  legislation 
is  left  to  the  Legislature,  subject  to  the  approval  or  disapproval 
of  the  Governor,  and  subject,  of  course,  to  being  passed  over  his 
veto,  and  we  cannot  sit  in  review  of  that  in  this  Court.  The  gist 
of  this  article  does  not  relate  to  whether  the  bill  was  a  wise  one 
or  unwise,  but  whether  there  was  any  bargaining  done.  There 
the  vice,  if  it  exists,  exists  in  this  charge. 

Mr.  Todd. —  It  is  our  view  of  it  that  this  has  some  bearing 
upon  the  intent  of  the  Governor  in  the  action  that  he  took  upon 
this  bilL  We  desire  to  show  that  it  was  approved  by  the  Commis- 
sioner of  Efficiency  and  Economy  and  that  it  was  approved  by 
the  Superintendent  of  Public  Works;  that  that  action  occurred 
after  the  Legislature  had  passed  upon  the  bill ;  and  while  I  quite 
concur  in  what  your  Honor  says  about  the  action  of  the  L^sla- 
ture,  this  was  subsequent  action  by  officers  of  the  State  of  Kew 
York  charged  with  the  duty  to  advise  the  Gt)vemor  in  the  premises. 

The  President. —  Yes,  but  under  the  Constitution,  the  respon- 
sibility for  approval  or  disapproval  is  vested  in  the  Governor. 
I  do  not  think  that  this  Court  can  consider  that  question,  whether 
it  was  wise  or  unwise. 

Mr.  Stanchfield. — ^If  the  Presiding  Judge  will  pardon  me  for 
a  moment  This  testimony  is  introduced  under  the  seventii 
charge.    The  exact  language  is  this : 

^'  Honorable  Thaddeus  C.  Sweet,  a  member  of  Assembly 
for  the  county  of  Osw^o,  for  the  year  1913,  the  threat  being 
that  if  the  said  'Sweet  did  not  vote  for  certain  legislation  in 
which  said  William  Sulzer  was  interested,  and,  as  Governor, 
was  pressing  to  passage,  he,  said  Sulzer,  would  veto  a  bill 
that  had  already  passed  the  L^slature  and  was  pending 
before  him,  appropriating  certain  moneys  for  the  construe- 
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tion  of  a  bridge  in  said  county  of  Osw^o,  the  said  Governor 
at  the  time  of  said  threat  well  knowing  that  the  said  assem- 
blyman,  Thaddeus  C.  Sweet,  was  desirous  of  having  said  bill 
for  said  appropriation  signed." 

The  contention  of  the  board  of  managers  is,  as  bearing  upon 
the  proposition  as  to  whether  or  no  the  threat  was  coercive  or 
intimidative  in  its  nature  and  character,  they  have  the  right  to 
go  behind  the  finding  of  the  Legislature  which  passed  this  bill, 
and  show  to  the  Court  in  its  entirety  that  this  legislation  was  for 
the  public  good,  and  that  it  was  warrantable  legislation,  such  legis- 
lation as  the  duty  was  imposed  upon  Mr.  Sweet  in  his  legislative 
capacity  to  introduce  and  the  passage  of  which  it  was  his  duty 
to  advocate  and  to  force  by  every  means  in  his  power. 

As  bearing  upon  the  question  between  Mr.  Sweet  and  the  Gov- 
ernor, as  to  whether  after  this  threat  was  made  to  Mr.  Sweet,  I 
think  we  have  a  right  to  show  as  well  that  the  propriety  of  this 
legislation  was  submitted  by  the  Governor  to  the  Department  of 
Efficiency  and  Economy,  of  which  Mr.  Delaney  was  the  head,  and 
that  that  department  reported  back  to  the  Gk)vernor  for  his  in- 
formation that  this  legislation  was  fit  and  proper  to  pass. 

I  think  we  have  a  right  to  show  all  these  facts  as  part  of  the 
transaction  and  as  bearing  upon  the  question  as  to  whether  Mr. 
Sweet  is  giving  a  truthful  narrative  as  to  what  took  place  between 
him  and  the  Governor  at  the  time  alleged  in  this  charge. 

The  President —  I  think  not.  The  Court  adheres  to  its  ruling 
that  cannot  be  admitted.  We  must  assume  that  the  Legislature 
did  what  it  thought  wise  to  do,  and  the  Governor  had  the  same 
privilege  as  the  Legislature,  and  we  cannot  sit  in  review  of  the 
propriety  of  their  acts.  If  this  witness  had  any  particular  in- 
terest in  the  bill,  assuming  that  every  assemblyman  has  an  interest 
in  the  bills  relating  to  the  affairs  of  his  constituents,  that  is  what 
he  was  elected  for,  let  us  see  what  passed  between  him  and 
the  Governor,  that  is  competent;  but  beyond  that  I  do  not  think 
you  can  go. 

Q.  When  did  you  visit  the  Governor  in  respect  to  this  bill! 
A.  The  exact  date  I  do  not  remember,  but  it  was  about  two  weeks 
after  the  Legislature  had  adjourned* 
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Q.  And  when  did  the  L^slature  adjourn,  May  3d!  A. 
About  that  tima 

The  President. —  This  waa  a  bill  the  Oovemor  could  hold  oyer 
for  thirty  days? 

Q.  This  was  one  of  the  80-day  bills }    A.  It  waa. 

Q.  Did  you  have  a  talk  with  the  Governor  in  reference  to  this 
bill  on  the  occasion  that  you  visited  him  ?    A.  I  had. 

Q.  Will  you  state  the  conversation  ?  A.  As  the  Governor  was 
about  to  leave  the  executive  chamber,  I  having  had  an  appoint- 
ment with  him  for  that  morning,  and  he  not  being  able  to  see 
me,  I  had  sat  through  the  previous  whole  day,  and  I  approached 
the  door  as  he  was  leaving,  and  said,  ^'  Gbvemor,  I  had  an  ap- 
pointment with  you  this  morning.  I  wish  I  might  see  yon  before 
you  go,  as  I  am  anxious  to  get  home.'' 

He  said,  ^'Assemblyman,  what  can  I  do  for  you  ? " 

I  said,  '^  I  am  here  in  the  interest  of  some  legislation  pending 
in  your  department,  particularly  my  Minetto  bridge  bill." 

He  said,  '' Assemblyman,  how  did  you  vote  on  my  primary 
bill?"  I  said,  "I  voted  against  it" 

He  then  said,  '^  How  are  you  going  to  vote  in  the  extraordinary 
session  ? " 

I  said,  **  According  to  the  sentiment  and  in  the  interest  of  my 
district." 

Q.  He  laid  his  hand  on  my  arm,  stroking  it^  and  said,  **  See 
Taylor,  Assemblyman." 

The  President. —  Said  what  ? 

The  Witness. — ^^  See  Taylor,  and  smooth  him  the  right  way." 

The  President. —  Speak  up  a  little  louder,  and  look  at  the  fur- 
thest member  of  the  Court. 

Mr.  Stanchfield. —  Let  the  stenographer  repeat  that 

The  President —  I  think  they  will  understand  even  better  frcm 
him  than  from  the  stenographer,  but  you  can  have  it  either  way. 
Now,  speak  louder,  and  commence  the  conversation. 

The  Witness. —  You  want  the  beginning  of  the  conversation? 
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The  President —  Just  as  you  have  narrated  ifc 

Judge  Werner. —  We  have  heard  most  of  that.  We  don't  want 
that  repeated. 

Senator  McClelland.— From  "See  Taylor."  That  is  just 
what  we  want  to  get 

The  President. —  He  has  said^  "  See  Taylor/'  he  hasn't  said 
anything  since  that  time. 

The  Witness.— "  See  Taylor"— is  that  right f 

The  President —  Now,  speak  loud.  After  "  See  Taylor,"  what 
occurred? 

The  Witnesa — "  See  Taylor,  smooth  him  the  right  way,  As- 
semblyman, and  bring  your  bill  to  me,  but  remember.  Assembly- 
man, I  take  good  care  of  my  friends."  I  left  him.  I  saw  Mr. 
Taylor  that  afternoon. 

Mr.  Brackett —  Did  you  smooth  him  I 

The  Witness. —  I  didn't  have  to. 

Mr.  MarshalL —  I  object  to  that  as  improper. 

The  President — Objection  sustained.  What  occurred  be- 
tween Taylor  and  you? 

The  Witness. — ^I  said,  "  Mr.  Taylor,  I  come  to  you  at  the  direo- 
tion  of  the  Governor,  in  the  interest  of  my  legislation  pending." 
He  got  out  a  file  containing  my  bills  and  went  over  them,  and 
as  he  came  to  them,  one  referring  to  an  amendment  of  the  charter 
of  the  city  of  Fulton,  he  said,  '^  There  is  no  use  considering  this 
bill,  because  the  Governor  holds  that  his  home  rule  bill  will  take 
care  of  the  feature  of  this  proposed  legislation." 

Another  bill  was  pertaining  to  the  Fulton  city  charter,  and  he 
said,  '^  This  bill  meets  the  same  fate." 

I  then  said,  "  How  about  my  Minetto  bridge  bill  ?  " 

He  said,  ^^  I  haven't  anything  to  do  with  that  bill.  That  carries 
an  appropriation,  and  it  is  with  Mr.  Delaney,  the  chairman  of 
the  Bureau  of  Efficiency  and  Economy.  You  will  have  to  see 
him."   He  said,  "  What  have  you  saved  out  of  this  wreckage  ? " 
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I  said,  "  Not  Tory  much  of  anything,  so  far." 
He  said,  "  How  about  your  Montcahn  Park  bill  ?  " 
I  said,  ^'  I  am  very  anxious  to  have  that  bill  approved*'' 
He  said,  "  I  will  put  that  bill  across  for  you,  Assemblyman.'* 
I  thanked  him  and  asked  him  to  call  me  when  the  Governor 
took  action  upon  it,  which  he  did. 

I  said,  "  Where  will  I  find  Mr.  Delaney  I '' 
He  said,  ^'  I  think  Mr.  Delaney  has  gone  to  New  York  to  attend 
the  Anhut  trial,  but  his  of&ce  is  in  the  Assembly  parlor,  on  the 
third  floor." 

I  came  up  to  the  Assembly  parlor  and  inquired  for  Mr.  De- 
laney, and  was  informed  that  he  was  in  New  York.  They  did 
not  know  when  he  would  return. 

I  then  went  home;  I  came  back,  I  believe,  the  following  week 
and  sought  Mr.  Delaney  and  stated  to  him  my  conversation. 

Mr.  Marshall. —  I  object  to  conversation  between  Delaney  and 
the  witness. 

The  President —  He  was  referred  to  Taylor  by  the  respondent 
here. 

Mr.  Marshall. —  Not  referred.  Mr.  Taylor  merely  said  that 
matter  called  for  an  appropriation,  and  that  was  in  Mr.  Delaney's 
department,  but  the  Governor  did  not  refer  the  witness  to 
Delaney. 

The  President — ^He  referred  him  to  Taylor  and  Taylor  referred 
him  to  Delaney. 

Mr.  Marshall. —  Bef erred  him  to  Taylor  with  regard  to  the 
latter,  and  said,  ^'  See  Taylor  and  smooth  him  the  right  way,"  or 
words  to  that  effect.  The  Governor  did  not,  therefore,  refer  the 
witness  to  Delaney  any  more  than  any  other  citizen  of  the  State. 

The  President. —  What  was  it  the  witness  said  that  Taylor 
told  him  about  Delaney?     I  thought  he  told  him  he  must 
Delaney. 

Mr.  Todd. —  He  did,  if  your  Honor  please,  tell  him  that 

The  President —  I  think  it  may  be  admitted. 
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The  Witnesck —  Jiist  give  me  the  la^t  of  my  statement. 

(The  stenographer  repeated  as  follows:  '^I  came  back,  I  be- 
lieve^ the  following  week,  and  sought  Mr.  Delaney,  and  stated  to 
him''—) 

The  Witness. —  Mr.  Taylor  had  informed  me  that  my  Minetto 
bridge  bill  was  pending  in  his  department. 

He  said  he  believed  it  was. 

I  told  him  of  my  interview  with  the  Governor,  and  my  desire 
to  have  the  bill  approved,  and  at  the  request  of  the  speaker  of  the 
House,  stating  — 

Mr.  Marshall. —  May  it  please  the  Court,  I  would  like  to  make 
this  further  suggestion: 

Doesn't  this  conversation  with  Mr.  Delaney  come  within  the 
ruling  that  your  Honor  made  that  the  report  of  his  communica- 
tion to  the  Governor  was  not  competent  ?  This  is  entirely  in  the 
same  direction. 

If  we  could  review  the  action  of  a  Governor  in  any  case  and 
have  the  question  of  the  sufficiency  of  the  reason  which  prompted 
him  in  favoring  or  vetoing  a  bill  investigated  upon  a  subsequent 
occasion,  why  the  threat  of  such  investigation  might  prevent 
almost  any  Governor  from  acting  independently  with  regard  to 
matters  which  came  before  him,  especially  those  which  call  for  an 
appropriation. 

The  President —  I  do  not  see  the  force  of  that  argument,  be- 
cause he  has  referred  this  witness  to  Taylor  with  that  expression 
and  Taylor  sent  him  to  Delaney. 

Mr.  Herrick. —  Hardly  that  He  says  he  didn't  have  charge  of 
that;  that  where  it  contained  an  appropriation  the  Department 
of  Efficiency  and  Economy  had  charge  of  it 

Mr.  Todd. —  The  language  of  the  witness,  as  I  recall  it,  was, 
you  will  have  to  see  Delaney  about  that,  that  is  his  department 

Mr.  HerricL —  That  may  all  be,  but  he  sent  him  to  Taylor. 
He  sent  him  to  Taylor  as  his  legal  adviser,  his  agent,  as  far  as 
that  is  concerned,  his  personal  attorney,  so  to  speak. 
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The  President —  It  is  not  on  the  merits  of  the  bill.  Of  course, 
as  the  court  has  already  said  • —  or  the  Presiding  Judge  has  said 
—  we  cannot  review  the  action  of  a  Governor  so  far  as  the  merits 
are  concerned.  The  question  in  this  case  is,  Did  he  make  a  corrupt 
bargain  concerning  that  action?  That  is  the  question,  not  tlie 
merits. 

Mr.  Herrick. —  This  didn't  have  anything  to  do  with  that. 

The  President. —  We  will  see,  when  we  hear  what  passed  be- 
tween him  and  Delaney. 

Mr.  HerricL — What  we  really  claim  is  that  an  agent  cannot 
delegate  authority.  The  Governor  sent  him  to  Taylor.  Now,  ac- 
cording to  the  witness,  Taylor  sent  him  over  to  an  entirely 
different  person. 

The  President — Proceed.  What  took  place  between  Taylor, 
Mr.  Delaney  and  yourself? 

Q.  Proceed  with  the  conversation.  A*  I  said,  as  near  as  I  can 
pick  it  up,  that  the  speaker  of  the  House  had  requested  all  mem- 
bers having  bills  pending  in  the  Executive  Department,  to  file 
any  and  all  briefs  or  documents  pertaining  to  the  bills,  with  the 
bills,  with  the  Governor  for  his  consideration;  and  that  I  had 
several  instruments  which  I  desired  to  lodge  with  the  bill.  Among 
them  was  a  letter  from  the  Superintendent  of  Public  Works,  Mr. 
Peck. 

Q.  Is  this  the  letter  that  I  show  you,  marked  Exhibit  M-&1,  for 
identification?    A.  It  is. 

Mr.  Todd. —  I  offer  it  in  evidenca 

Mr.  Marshall. —  I  object  to  that 

The  President. —  I  do  not  see  its  competency  now.    Proceed. 

The  Witness. — ^A  letter  from  Mr.  Castle,  deputy  state  en- 
gineer, on  barge  canals. 

Q.  And  is  this  the  letter  from  Mr.  Castle,  Exhibit  M-83  for 
identification?  A.  It  is.  Some  photographs  of  the  original 
bridge  before  it  collapsed.     The  work  of  the  barge  canal  con- 
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struction  at  that  point.  Some  photographs  showing  a  temporary 
suspension  bridge  spanning  of  the  original  bridge  that  collapsed. 
I  stated  to  him  the  importance  and  urgency  of  the  matter  at 
length,  and  he  asked  me  to  put  on  paper  what  I  had  stated  to  himu 

I  went  to  the  Ten  Eyck  Hotel  and  dictated  a  brief  and  came 
back  and  lodged  that 

Q.  Does  your  brief  that  you  have  just  referred  to  —  is  this  it, 
marked  Exhibit  M-82  for  identification  ?  A.  It  is.  I  gave  him 
the  brief  with  the  other  papers,  and  he  examined  them,  examined 
the  photographs,  and  said  that  he  readily  appreciated  the  urgency 
of  the  situation,  and  would  do  all  he  could  to  further  its  favor- 
able action  at  the  hands  of  the  Governor.  I  left  after  asking  him 
if  he  would  wire  me  as  soon  as  the  Governor  took  action  on  the 
bill 

Mr.  Marshall. —  Does  that  cover  the  whole  conversation  with 
Mr.  Delaney? 

The  Witness. —  No,  sir. 

Q.  State  the  rest  of  the  conversation.  A.  The  conversation  I 
didn't  relate  was  the  reasons  why  the  bill  should  be  approved, 
that  the  original  bridge  was  one  in  which  the  State  had  partici- 
pated in  construction  and  maintenance  since  the  original  canal- 
ization of  the  Oswego  river,  in  the  year  1828;  that  through  the 
barge  canal  construction  they  had  diverted  half  of  the  flow  of 
the  river. 

Mr.  Herrick. —  We  are  now  getting  the  report  of  the  super- 
intendent, which  you  excluded. 

Mr.  Todd. —  It  was  asked  for  by  Mr.  Marshall 

Mr.  Marshall. —  I  asked  as  a  preliminary  question  to  a  mo- 
tion to  strike  out  this  question  on  the  ground  that  it  merely 
indicated  a  view  on  the  merits  of  this  case,  of  the  witness  and 
the  arguments  which  he  presented  to  Delaney,  and  the  fact  that 
Delaney  said  he  would  give  the  matter  consideration,  and  there- 
fore it  was  entirely  incompetent  and  immaterial  and  comes  within 
the  ruling  which  your  Honor  has  heretofore  made. 

The  President. —  We  will  wait  until  it  is  finished. 
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Mr.  Herrick. — That  is  the  only  purpose  of  mj  qnestionu 

The  President. — ^You  stated  you  gave  the  reasons  which  you 
had  for  its  passaga 

The  Witness, —  I  was  stating  this  — 

The  President. —  I  do  not  think  it  is  necessary  to  go  into  detail 
I  think  that  comes  within  the  rule.  Then  you  say  you  left 
Delaney  ? 

The  Witness.—  I  did. 

The  President. —  Now,  then,  what  occurred  ? 

Q.  Did  Mr.  Delaney  at  that  time,  or  shortly  thereafter,  pre- 
pare the  report  which  I  show  you,  marked  Exhibit  M-80  for 
identification  ?  A.  It  so  stated.  I  did  not  see  the  document  pre- 
pared. 

Q.  What  happened  to  your  bill? 

Mr.  Marshall. —  Isn't  this  the  proper  time  to  renew  my  motion 
to  strike  out  the  testimony  of  the  witness  as  to  his  conversation 
with  Delaney,  as  being  incompetent  and  immaterial  and  being 
merely  an  argument  made  by  him  to  Delaney  as  to  the  merits  of 
the  bill? 

The  President —  I  think  I  will  let  it  stand. 

The  Witness. —  My  bill  was  vetoed. 

Q.  How  did  you  vote  on  the  primary  bill  at  the  regular 
session — 

Mr.  Herrick. —  That  is  objected  ta 

Q.  Of  the  Legislature? 

The  President —  He  said  he  told  the  Governor  he  voted  against 
it    Hasn't  he  said  that  already  ? 

The  Witness. —  Yes,  sir. 

Q.  And  how  did  you  vote  on  the  direct  primary  bill  at  the 
extraordinary  session? 

Mr.  Herrick. —  That  is  objected  ta 
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The  President. —  Objection  ffustainecL  How  ia  that  material  i 
Had  it  been  vetoed  before  ? 

The  Witness. —  No,  sir. 

Mr.  Todd. —  We  anticipate,  if  the  Court  please,  that  the  fact 
that  the  witness  did  not  smooth  Mr.  Taylor  the  right  way  has 
some  bearing  upon  the  question. 

The  President. — If  this  witness  was  against  it,  it  shows  he  did 
not  receive  the  price  of  the  corrupt  bargain. 

Mr.  Todd. — ^It  also  goes  to  show  this  man  did  not  make  a  bar- 
gain.   We  do  not  claim  there  was  a  bargain  made. 

The  President — The  objection  is  sustained.  I  do  not  see  its 
rel^ancy. 

Mr.  Todd. —  We  desire  to  show  the  attempt  to  make  the  bargain. 

Mr.  Parker. —  It  was  not  really  a  bargain,  it  seems  to  us  back 
here.    It  was  an  attempt  at  coercion,  I  suppose  it  is. 

The  President. —  How  does  this  show,  whether  it  failed  or 
succeeded,  how  does  that  make  any  difference  with  the  Governor's 
defense  or  lack  of  defense? 

Mr.  Parker. —  It  seems  to  me  if  it  is  not  of  very  great  import- 
ance, it  is  certainly  of  no  harm  for  the  Court  to  know  precisely 
what  was  done  by  this  assemblyman. 

The  President —  I  do  not  see  its  competency. 

Mr.  Stanchfield. —  I  call  Mr.  Graves  to  the  stand. 

Mr.  Herrick. —  If  Mr.  Puller  is  here,  is  there  any  objection 
to  having  his  testimony  completed  now  ? 

Mr.  Stanchfield. —  Just  a  minute.  I  want  to  have  Mr.  Ghraves 
take  the  stand. 

Geosoe  B.  Graves  recalled. 

Examination  by  Mr.  Stanchfield: 

Q.  Do  yo:U  produce,  in  response  to  my  request,  what  purports 
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to  be  a  statement  by  the  Govemor,  Albaaj^  New  York,  July  30, 
1918  ?    A.  I  do. 

Q.  Is  that  the  statement  produced  from  the  record  which  you 
say  you  kept  in  the  executive  chamber  ?    A.  Yes,  sir. 

Q.  And  this  is  the  original  of  it?  A.  No.  It  is  one  of  many 
copies  on  fila 

Q.  Is  this  a  copy  ?  A.  It  is  one  of  many  copies  now  on  file  in 
the  office. 

Q.  Is  this  produced  from  the  files  in  the  executive  chamber! 
A.  Yes,  it  is. 

Q.  Do  you  say  you  have  many  other  copies  in  the  executive 
chamber  besides  this  ?  A.  I  have  several  copies,  I  do  not  know 
just  how  many. 

Q.  Where  is  the  original  of  itt  A.  I  never  saw  the  original 
copy. 

Q.  To  whom  was  this  statement  madet  A.  It  was  one  of  the 
copies  which  was  given  out  to  the  press  at  the  time. 

Q.  Were  you  present  at  the  time  ?  A.  No,  I  simply  got  copies 
the  next  day  and  put  them  in  the  files. 

Q.  Put  them  in  the  files,  and  this  is  from  the  files !  A.  That 
is  from  the  files. 

Mr.  Stanchfield. —  I  will  have  that  marked  for  identification. 
(Paper  marked  Exhibit  M-86  for  identification). 

Mr.  Stanchfield. —  That  is  all,  Mr.  Graves,  now. 

Mr.  Marshall. —  May  I  look  at  that  t 

Mr.  Stanchfield. —  Yes. 

Mr.  Todd. —  Spencer  G.  Prime,  2d, 

Spbngeb  G.  Prime,  2d,  called  as  a  witness  in  behalf  of  iJie 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  forgoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Todd: 

Q.  Where  do  you  reside  t  A.  Upper  Jay,  Essex  county.  New 
YorL 
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Q.  You  are  an  asaemblyman  in  the  State  of  New  York  for  the 
county  of  Essex  ?    A.  Yes,  sir. 

Q.  How  long  have  you  occupied  that  office?  A.  This  is  my 
second  year. 

Q.  You  introduced  in  the  Assembly  two  acts  in  relation  to  the 
building  of  highways  in  the  counties  of  Essex  and  Warren  during 
the  regular  session,  did  you  not?    A.  Yes,  sir. 

Q.  One  of  the  acts  was  to  reappropriate  an  unexpended  balance 
of  about  $750,000  for  the  construction  of  highways  in  the  coun- 
ties of  Essex  and  Warren,  was  it  not?  A«  Well,  approximately 
$733,000,  somewheres  along  there. 

Q.  And  the  other  act  was  to  authorize  the  construction  of  cer- 
tain highways  in  the  counties  of  Essex  and  Warren?  A.  Two 
new  State  routes. 

Q.  The  effect  of  these  bills  was  to  have  these  roads  built  at  the 
expense  of  the  State  and  not  the  expense  of  the  counties  of  Essex 
and  Warren? 

Mr.  Marshall. —  I  object  to  that.  The  bills  will  show  for  them- 
selves. 

Mr.  Todd. —  It  is  for  the  purpose  of  saving  the  reading  of  the 
bills. 

Mr.  Marshall. —  Have  the  bills  been  put  in  evidence  ? 

The  President. —  It  is  to  save  the  reading  of  them. 

Mr.  Marshall —  If  that  is  a  short  description  of  them,  all  right 

The  President —  Of  course  it  merely  saves  time.  Do  the  bills 
provide  for  doing  these  roads  entirely  at  the  expense  of  the  Stat«  ? 

The  Witness. —  The  unexpended  balance  bill  is  a  little  differ- 
ent bill  than  the  regular  appropriation,  the  money  coming  from 
the  State  — 

The  President —  That  is  what  we  want 

The  Witness. —  The  money  coming  from  the  State  and  not 
from  the  localities.  The  money  is  assigned  to  the  county  under 
the  old  $50,000,000  appropriation. 

The  President —  It  was  State  money  t 

The  Witness. — ^Yes,  sir. 
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The  President —  That  had  been  assigned  to  jour  county  f 
The  Witness. — Yes,  sir, 

Q.  When  these  bills  passed  the  Senate  they  were  in  the  thirty- 
day  class  before  the  Governor,  were  they  not  ?    A.  Yes,  sir. 

Q.  And  did  you  have  occasion  to  visit  the  Governor  in  reference 
to  his  approval  of  these  bills  {  A.  I  visited  the  Governor  about 
two  weeks  before  the  bills  were  signed* 

Q.  Were  you  alone !    A.  No,  sir. 

Q.  In  whose  company  1  A.  Accompanied  by  Senator  Emerson 
and  a  Mr.  William  Cameron  of  the  Attorney  General's  ofBce. 

Q.  Where  does  Mr.  Cameron  reside!  A.  I  think  at  Glens 
Falls,  Warren  county. 

Q.  And  Senator  Emerson  is  Senator  James  Emerson  who  rep- 
resents your  senatorial  district  at  the  present  time  ?    A.  Yes,  sir. 

Q.  Where  did  you  see  the  Governor  on  this  occasion  ?  A.  We 
saw  him  in  the  executive  chamber. 

Q.  There  was  a  conversation  between  the  Governor  on  the  one 
hand  and  you  three  gentlemen  from  Essex  and  Warren  on  the 
other  ?  A.  No  conversation  which  I  had  other  than  to  say  hello. 
There  was  a  conversation  between  Senator  Emerson  and  the 
Governor. 

Q.  Will  you  state  that  conversation !  A.  When  we  came  into 
the  executive  chamber  the  Governor  was  in  the  inner  office  and 
when  he  came  out  —  we  waited  about  three-quarters  of  an  hour  I 
should  say,  and  when  he  came  out  he  interviewed  the  reporters 
and  after  the  interview  Mr.  Lemmeron,  who  was  one  of  the  em- 
ployees of  the  office,  brought  us  up  before  the  Governor  and  I 
think  Senator  Emerson  introduced  him,  and  he  said  "  Governor  " 
he  said,  ^^  we  are  down  here  on  the  highway  measures  affecting  the 
counties  of  Essex  and  Warren,**  and  he  said,  "We  are  very 
anxious  to  get  your  signature  to  these  bills,"  or  something  of  that 
nature. 

Q.  What  did  the  Governor  say  ?  A.  And  the  Governor  turned 
and  said,  "  Senator,  you  voted  against  my  direct  primaries  bill." 
The  senator  said  "  Yes,  Governor,  but  I  have  a  copy  of  your  bill 
in  my  pocket,"  and  he  then  reached  and  brought  out  some  paper 
and  exhibited  it  to  the  Governor,  and  the  Governor  said  "  You 
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had  better  read  the  bill."  The  senator  said  to  him,  ^^  I  am  going 
to  read  it^  read  it  thoroughly  so  I  can  understand  it." 

"  Go  back  home  and  read  the  bill " —  meaning  the  direct  pri- 
mary bill — "  and  come  back  on  Friday  or  Saturday  and  tell  m© 
how  you  feel  as  to  the  measure." 

He  turned  around  then  and  spoke  to  Mr.  Cameron  and  he  said, 
^^ Arrange  a  meeting  for  me  in  Glens  Falls,"  naming  the  date  — 
whether  it  was  Friday  —  it  was  some  future  date  —  a  date  anyway 
—  saying  he  wished  to  speak  in  Glens  Falls  and  wanted  Mr. 
Cameron  to  get  the  hall  and  arrange  the  meeting  for  him. 

If  I  remember  aright,  the  senator  then  said,  '^Governor,  this 
bill  is  a  bill  which  affects  the  people  of  the  North,"  and  he  ex- 
plained the  merits  of  the  bill  and  requested  that  the  bill  be  signed, 
but  just  —  Oh,  he  then  said,  the  Governor  said,  "Well,  I  will 
«ee  you  on  Friday,"  and  as  we  turned  to  come  out  of  the  execu- 
tive diamber  he  made  a  statement,  a  remark  to  the  effect  that, 
"  You  for  me,  I  for  you,"  and  we  went  out. 

Q.  How  did  you  vote  on  the  direct  primary  bill  at  the  regular 
session  ?    A.  I  didn't  vote. 

Q.  How  did  you  vote  at  the  extraordinary  session ! 

Mr.  Marshall. —  Same  objection  as  before. 

The  President. —  I  do  not  see  its  competency. 

Mr.  Todd. —  Do  I  understand  that  your  Honor  does  not  permit 
that? 

The  President —  I  think  it  is  not  competent    Crossrexamina 

Mr.  Todd. —  I  am  not  through. 

Q.  These  two  bills  were  signed  by  the  Governor,  were  they 
not,  on  the  last  day  of  thirty-day  period,  June  2d!  A.  They 
were,  sir. 

Q.  And  became  laws,  and  are  now  chapters  785  and  786,  Laws 
of  1918  ?    A.  Yes. 

Mr.  Todd.— That  is  all. 

Mr.  Herrick. —  Is  that  aU  f 

Mr.  Todd. —  I  am  through  with  him. 
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Mr.  Herrick. —  You  can  go. 
(Witness  excused.) 

Senator  McClelland. —  I  would  like  to  ask  a  question.  Did  the 
Governor  take  any  action  upon  the  bill  after  the  words,  "  You 
for  me  and  I  for  you  ?  " 

The  Witness. —  Why,  do  you  mean  whether  that  statement  was 
made  before  the  bill  was  signed  t 

Senator  McClelland. —  Bepeat  the  question. 

(The  question  was  read  by  the  stenographer  as  follows:  ^'  Did 
the  Oovemor  take  any  action  upon  the  bill  after  the  words  ^  You 
for  me  and  I  for  you  t ' ") 

The  Witness. —  By  action,  he  signed  the  bill.  Is  that  what  you 
mean? 

Senator  McClelland. —  That  is  what  I  mean. 

The  President. —  He  signed  after  that  The  bill  had  not  been 
signed  when  you  had  that  conversation. 

The  Witness. —  The  bill  was  signed  on  the  2d  of  June  and  this 
conversation  was  two  weeks  before  thatt 

The  President— Yes. 

Senator  McClelland: 

Q.  What  I  want  to  find  out  is  how  much  time  there  was  after 
the  remark  was  made  and  the  bill  was  signed? 

The  Witness. —  Two  weeks. 

Senator  McClelland. —  A  week  f 

The  Witness. —  Two  weeks,  and  I  shouldn't  be  certain,  perhaps 
more. 

The  President—  That  is  all 

By  Mr.  Hinman : 

Q.  Just  a  question.    In  the  meantime  as  between  the  time  that 
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jou  had  your  talk  which  you  have  referred  to  and  the  time  when 
the  bill  was  signed,  had  the  Governor  been  up  in  your  country  and 
held  a  meeting  ?    A.  I  am  not  certain  as  to  that 

Q.  You  spoke  of  Mr.  Cameron  arranging  —  A.  You  mean  in 
the  county  of  Warren  ? 

Q.  Yes.  A.  He  held  a  meeting  in  the  county  of  Warren,  I  know 
that 

Q.  And  spoke  there  ?    A.  Yies,  sir. 

Mr.  Marshall. —  We  would  not  be  able  to  finish  with  Mr.  Fuller 
tonight  so  it  might  be  as  well  not  to  put  him  on  the  stand  now. 

Mr.  Kresel. —  We  had  relied  on  Mr.  Fuller  for  this  afternoon. 
We  haven't  any  other  witness  here  now. 

The  President —  Well,  this  should  not  happen  again.  We  will 
adjourn. 

Mr.  KreeeL —  If  your  Honor  please,  may  I  call  a  witness  just 
to  identify  papers  ? 

The  President — Yes. 

Mr.  Kresel. —  Mr.  Becannon. 

Chablxb  M.  Becannon,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Elresel: 

Q.  Mr.  Becannon,  are  you  an  employee  of  the  Garfield  National 
Bank  in  the  city  of  New  York  ?    A.  I  am,  sir. 

Q.  Have  you,  pursuant  to  a  subpoena  served  upon  your  bank, 
produced  a  transcript  of  the  account  of  H.  J.  Eeilly,  Jr.,  with 
your  bank  from  the  1st  of  July,  1912,  to  date?    A.  I  have,  sir. 

Q.  Is  that  a  correct  transcript  (indicating)  ?     A.  It  is. 

Q.  Now,  please  see  if  that  is  the  paper  (counsel  passes  paper  to 
witness).    A.  (After  examining)    It  is. 

(The  paper  offered  for  identification  was  received  and  marked 
Exhibit  M-86  for  identification.) 
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Mr.  Krasel.—  That  is  all. 

Mr.  Hinman. —  Is  there  any  objection  to  my  seeing  it  before 
it  is  offered  in  evidence? 

Mr.  £reseL —  I  haven't  offered  it  in  evidraice. 

Mr.  Hinman. —  I  knew  that  Lb  there  any  objecticm  to  my 
seeing  it  ? 

Mr.  Kresel. —  Let  me  look  it  over  first  I  will  show  it  to  you 
in  the  morning. 

The  President —  Is  there  anything  else^  gentlemen^  before  the 
Court  adjourns? 

Mr.  Kresel. —  Nothing  else. 

Mr.  Todd. —  I  would  like  to  offer  in  evidence,  in  connection 
with  the  proof  under  article  7,  the  message  of  the  Governor  to 
the  Assembly  or  to  the  Legislature  on  April  10,  1913,  urging 
the  passage  of  the  direct  primary  bill,  and  also  the  message  of 
the  Governor  to  the  Legislature  at  its  extraordinary  session  on 
June  16,  1913. 

(The  message  of  the  Governor  of  April  10,  1918,  was  received 
in  evidence  and  marked  Exhibit  M-87.) 

(The  message  of  the  Governor  submitted  at  the  extraordinary 
session  on  June  16,  1913,  was  received  in  evidence  and  marked 
Exhibit  M-88.) 

The  Crier. —  All  witnesses  are  excused  imtil  tomorrow  morning 
at  10  o'clock. 

The  President —  Adjourn  Court,  Crier. 

Thereupon,  at  6.35  o'clock  p.  m.  an  adjournment  was  taken 
until  Tuesday,  September  80,  1913,  at  10  o'clock  a.  m. 
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EXHIBIT  M.77. 

State  of  Nbw  Yobk* 

2d  Edg.  708.  Nob.  1101,  2139.  Int  1046 

In  Assbmblt 

February  IS,  191S. 

Introduced  by  Mr.  Sweet  —  read  once  and  referred  to  the  com- 
mittee on  ways  and  means  —  reported  from  said  committee 
with  amendments,  ordered  reprinted  as  amended  and  placed  on 
the  order  of  second  reading. 

An  Aot 

To  provide  for  the  construction  of  a  bridge  by  the  State  over  a 
portion  of  the  Oswego  river  and  the  barge  canal  at  Minetto,  in 
the  county  of  Oswego,  to  connect  with  a  bridge  to  be  built  by 
local  authorities  over  a  portion  of  such  river,  and  malriTig  an 
appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senaie 
and  Assembly,  do  enact  as  follows: 

Section  1.  The  Superintendent  of  Public  Works  is  hereby  au- 
thorized and  directed  to  construct  a  bridge  and  westerly  approach 
thereto  over  a  portion  of  the  Oswego  river  and  over  the  barge 
canal,  in  two  sections,  whereof  the  first  section  with  its  westerly 
approach,  as  hereinafter  defined,  shall  be  a  reinforced  concrete 
arch  bridge,  and  the  second  section,  as  hereinafter  defined,  shall 
be  a  bascule  or  convertible  bridge.  Such  bridge  shall  extend  from 
a  point,  to  be  determined  by  the  county  and  town  superintendents 
of  highways  and  approved  by  the  Superintendent  of  Public  Works^ 
upon  the  west  bank  of  the  Oswego  river  at  a  point  about  three 
hundred  feet  south  of  Benson  avenue  in  Minetto,  in  the  town  of 
Oswego,  in  the  county  of  Oswego,  easterly  to  the  westerly  line  of 
the  barge  canal  channel  in  such  river,  which  portion  shall  con- 
stitute the  first  section  of  said  bridge,  and  thence  continuing 
easterly  over  Ihe  barge  canal  being  the  second  section  of  such 
bridge,  to  connect  with  a  bridge  to  be  built  by  the  towns  of  Volney 
and  Oswego  as  hereinafter  provided.  No  part  of  the  easterly 
abutment  or  pier  of  the  bridge  to  be  built  by  the  Superintendent 
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of  Public  Works  shall  be  west  of  the  face  of  the  approach  wall  of 
the  barge  canal  lock  number  five^  Oswego  canal.  An  abutment 
or  pier  shall  be  constructed  by  the  Superintendent  of  Public 
Works  at  the  easterly  end  of  the  first  section  and  westerly  end  of 
the  second  section  of  such  bridge.  Such  bridge  shall  be  at  the  ele- 
vation of  and  connect  with  the  bridge  to  be  built  by  the  towns  of 
Volney  and  Osw^o  in  such  manner  as  to  form,  together  with 
such  town  bridge,  one  continuous  bridge  over  said  canal 
and  river.  The  first  and  second  sections  of  this  bridge 
above  referred  to  shall,  when  constructed,  be  under  the  super- 
vision, care  and  control  of  the  State  in  the  same  manner  and  to 
the  same  extent  as  bridges  over  the  barge  canal.  The  said  towns 
of  Volney  and  Oswego  may  construct,  with  moneys  to  be  provided 
for  in  such  towns  in  the  manner  prescribed  by  law  for  the  con- 
struction of  other  bridges  whereof  the  expense  is  to  be  borne  by 
two  or  more  towns,  a  reinforced  concrete  arch  bridge  over  that 
portion  of  the  Osw^o  river  which  lies  between  the  easterly 
terminus  of  such  State  bridge  and  the  easterly  bank  of  such  river, 
in  the  town  of  Volney ;  and  the  State  bridge  hereby  authorized  to 
be  constructed  may,  if  the  Superintendent  of  Public  Works  so  de- 
termines, and  if  the  town  boards,  respectively,  of  the  towns  of 
Volney  and  Oswego  consent  thereto,  be  supported  at  the  easterly 
end  of  the  second  section  by  the  pier  or  abutment  to  be  constructed 
by  the  said  towns  at  the  westerly  end  of  said  town  bridge ;  and  the 
town  boards  of  said  towns  are  authorized  to  consent  to  the  use  of 
said  pier  by  the  State  for  the  purpose  aforesaid.  The  plans  and 
specifications  for  the  construction  of  said  town  bridge  shall  be 
submitted  to  the  State  Engineer  and  Surveyor  for  his  approval, 
and  until  such  approval  no  part  of  the  moneys  hereinafter  appro- 
priated for  the  construction  of  such  State  bridge  shall  be  avail- 
able. After  such  approval,  the  first  section  of  such  State  bridge 
shall  be  constructed  in  such  manner  as  to  conform  as  nearly  as 
may  be  in  kind  and  quality  with  such  town  bridge.  The  State 
bridge,  including  both  sections,  provided  for  in  this  act,  shall 
be  constructed  according  to  plans  and  specifications  to  be  furnished 
by  the  State  Engineer  and  Surveyor. 

§  2.  For  the  purpose  of  constructing  the  State  bridge  provided 
for  in  section  1  of  this  act,  the  sum  of  fifty  thousand  dollars 
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($60^000),  or  80  much  thereof  bb  may  be  necessary,  is  hereby  ap- 
propriated, to  be  paid  out  by  the  State  Treasurer  upon  the  war- 
rant of  the  Comptroller  to  the  order  of  the  Superintendent  of 
Public  Works,  upon  vouchers  approved  by  him;  but  no  part  of 
the  money  hereby  appropriated  shall  become  available,  except  for 
plans  and  specifications  and  advertising  for  bids,  until  a  contract 
or  contracts  for  the  construction  of  such  State  bridge  within  the 
amount  of  the  appropriation  shall  have  been  entered  into  by  the 
Superintendent  of  Public  Works. 
§  3.    This  act  shall  take  effect  immediately. 


EXHIBIT  M-78. 
Btatb  of  Nbw  Yobk. 

No-  2878.  Int  2032. 

In    AsSElfBLY 

March  S7,  191S 

Introduced  by  Mr.  Prime  —  read  once  and  referred  to  the  com- 
mittee on  internal  affairs. 

As  AoT 

To  amend  the  highway  law,  in  relation  to  additional  State  routes 

in  the  counties  of  Essex  and  Warren. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Section  one  hundred  and  twenty  of  chapter  thirty 
of  the  Laws  of  nineteen  hundred  and  nine,  entitled  ^'An  act  relat- 
ing to  highways,  constituting  chapter  twenty-five  of  the  consoli- 
dated laws,"  is  hereby  amended  by  inserting  therein  three  new 
subdivisions,  to  read  as  follows: 

Boute  22-a.  Commencing  at  a  point  at  the  end  of  county 
highway  number  sixteen  himdred  and  fifty-one  in  the  village  of 
Newman,  and  running  thence  northerly  through  Wilmington 
Notch  and  High  Falls,  thence  easterly  at  or  near  Upper  Jay  to 
connect  with  route  number  twenty-two,  Essex  county. 
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Route  22-b.  Commenoing  at  a  point  on  ooiintj  highway  num- 
ber eight  hundred  and  ninety-one  outside  of  the  village  of  Tioon- 
deroga  and  extending  westerly  through  the  towns  of  Tioonderoga 
and  Schroon  through  the  village  of  Chilson,  to  a  point  on  route 
number  twenty-two  at  or  near  Severance  hill,  being  within  the 
boundaries  of  the  county  of  Essex. 

Route  22-c.  Commencing  at  a  point  on  county  highway  mrnir 
ber  ten  hundred  and  twenty-three,  and  running  thence  northerly 
and  westerly  to  Pottersville  on  the  easterly  side  of  the  Schroon 
river,  terminating  at  route  number  twenty-two,  all  within  the 
boundaries  of  Warren  county. 

§  2.  This  act  shall  take  effect  immediately. 


EXHIBIT  M-79. 

State  or  Nkw  Yoek, 

No.  2647.  Int  2143. 

In  Assbmblt 

'AprU  1£,  1918 

Introduced  by  Mr.  Prime  —  (by  unanimous  consent) —  read  once 
and  referred  to  the  committee  on  ways  and  meana 

An  Act 

To  reappropriate  for  the  improvement  of  new  State  routes  in  the 
counties  of  Essex  and  Warren  the  unexpended  balances  of 
moneys  appropriated  by  diapter  one  hundred  and  thirty-three 
of  the  Laws  of  nineteen  hundred  and  eleven. 

The  People  of  the  State  of  New  York,  represented  ui  Seriate 
and  Assembly,  do  enact  as  follows: 

Section  1.  The  unexpended  balances  of  moneys  appropriated 
by  chapter. one  hundred  and  thirty-three  of  the  Laws  of  nineteen 
hundred  and  eleven,  for  the  construction  and  improvement  of 
certain  State  routes  as  then  existing,  or  the  just  proportion  thereof 
available  for  the  construction  or  improvement  of  such  routes 
within  the  counties  of  Essex  and  Warren,  are  hereby  reappro- 
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piiated  for  the  construction  and  improvement  of  any  new  State 
routes  created  or  to  be  created  within  the  counties  of  Essex  and 
Warren  by  act  of  the  Legislature  at  the  session  of  nineteen  hun- 
dred and  thirteen^  payable  out  of  moneys  realized  from  bonds 
issued  in  accordance  with  the  provisions  of  chapter  four  hundred 
and  sixty-nine  of  the  Laws  of  nineteen  hundred  and  six,  as 
amended  by  chapter  seven  hundred  and  eighteen  of  the  Laws  of 
nineteen  hundred  and  seven;  such  moneys  to  be  applied  to  the 
several  new  routes  in  such  counties  in  such  manner  and  in  such 
proportion  as  the  State  Commission  of  Highways  may  determine, 
excepting  that  as  between  the  two  counties  the  apportionment 
shall  be  on  a  fair  and  equitable  basis^  computed  according  to  the 
relative  mileage  of  such  new  routes  in  both  counties.  The  moneys 
hereby  appropriated  shall  be  expended  according  to  the  provisions 
of  article  six  of  the  highway  law. 

§  2.  This  act  shall  take  effect  immediately. 


TUESDAY,  SEPTEMBER  30,  1913 

Senate  Chambeb 
Albany,  New  Yobk 

Pursuant  to  adjournment  the  Court  convened  at  10  a.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

Mr.  £reseL — If  jour  Honor  please,  Mr.  Fuller  is  here  with 
his  books.    May  we  finish  with  him  ? 

The  President —  Just  take  your  own  course. 

Mr.  Kresel. —  Mr.  Fuller. 

Melville  B.  Fulleb  recalled. 

Mr.  Kresel. —  I  understood  the  counsel  for  the  respondeat  de- 
sired to  cross-examine. 

Mr.  Hinman. —  Not  until  you  are  through. 

Mr.  Eresel. —  Well,  for  the  present  I  am  through. 

Mr.  Hinman. —  All  right 

Mr.  Marshall. —  We  are  through. 

The  President —  Any  cross-examination  f 

Mr.  Hinman. —  Nothing  further. 

Mr.  Kresel. —  Well  now,  just  a  minute. 

Mr.  Stanchfield. —  Will  your  Honor  allow  me  to  have  this  wit- 
ness step  aside  for  a  moment  in  order  to  make  some  formal  proof ! 

The  President. —  Yes. 

Mr.  Stanchfield. —  Mr.  Piatt,  will  you  please  take  the  witness 
stand. 

[828] 
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Chestbb  C.  Platt  recalled. 

Direct  examination  by  Mr.  Stanchfield: 

Q.  In  August  and  September  of  the  current  year  you  have  been 
acting  as  Secretary  to  the  Governor,  have  you  nojb  ?    A.  Yes. 

Q.  I  hand  you,  Mr.  Platt,  a  letter  dated  September  15,  1918, 
and  ask  you  whether  or  no  you  wrote  that  letter  ?  (Counsel  passes 
paper  to  witness.)    A.  (Witness  examines  paper.) 

Q.  Can't  you  recognize  your  signature?  A.  That  is  my  sig- 
nature, but  I  don't  think  that  I  dictated  the  letter. 

Q.  Well,  is  it  your  signature  ?    A.  That  is  my  signature. 

The  President — Did  you  dictate  that  letter?  Is  it  a  type- 
written letter  ? 

The  Witness. —  It  is  a  typewritten  letter. 

By  the  President: 

Q.  And  did  you  dictate  that,  and  is  that  your  signature?  A.  I 
did  not  dictate  it,  but  I  signed  it. 

Q.  Did  you  read  it  when  you  did  sign  it,  or  had  you  read  it 
before  you  signed  it  ?  You  knew  what  you  were  signing,  in  other 
words,  did  you  ?  A.  I  presume  I  read  that,  but  I  don't  know  any- 
thing about  the  subjects  mentioned  in  the  letter.  It  was  dictated 
by  some  other  person  in  our  office,  signed  by  myself. 

By  Mr.  Stanchfield : 

Q.  Let  me  get  your  attitude  of  mind.  Did  you,  or  did  you  not, 
know  what  you  signed  when  you  wrote  the  letter  ?  A.  I  did  not 
write  the  letter. 

Q.  When  you  signed  the  letter,  did  you  know  the  contents  of 
what  you  were  signing  ?    A.  I  signed  so  many  letters  — 

Q.  Answer  my  question,  please.    A.  I  was  going  to  answer  it. 

Q.  No.  You  were  going  to  say  about  signing  many  letters. 
That  is  not  the  question.  The  question  is  whether  you  knew  the 
contents  of  the  paper  that  you  hold  in  your  hand,  at  the  time 
when  you  signed  it?  A.  I  don't  know  whether  I  did  or  not  I 
am  not  sure  whether  I  read  it  or  not  when  I  signed  it  It  is  to  a 
person  whom  I  do  not  know. 
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The  President — You  have  answered  the  question.  If  the 
counsel  wants  more  he  will  ask  for  it 

By  Mr.  Stanchfield: 

Q.  If  to  a  person  whom  you  do  not  know,  it  is  pretty  familiarly 
addressed,  is  it  not?  A.  No,  sir.  It  is  addressed  in  a  formal 
way. 

Q.  Is  it  your  notion  of  familiarity  in  writing  to  a  man  that  you 
don't  know,  that  it  is  formal  to  address  him  as  ^^  Dear  Mr.  t  "  A. 
I  did  not  dictate  this  letter. 

Q.  No;  that  is  not  the  question.  That  letter  is  addressed  to 
^'  Dear  Mr./'  isn't  itf  A.  No,  sir;  it  is  not  It  is  addressed  to 
"  Dear  Dr.  Brown." 

Q.  "  Dear  Doctor  ?  "    A.  Yes,  sir. 

Q.  Do  you  oall  that  a  formal  address  to  a  man  that  you  do  not 
know?  A.  It  is  quite  common.  I  have  signed  correspondence 
in  that  way. 

Q.  Did  you  see  that  man  to  whom  that  letter  was  written  in 
Albany  during  the  past  summer  ?  A.  I  do  not  remember  that  I 
did. 

Q.  Would  you  know  him  now  if  you  saw  him?  A.  I  do  not 
know  whether  I  have  ever  met  this  Dr.  Brown  or  not 

Q.  Would  you  know  him  now  if  you  were  to  see  him  ?  A.  If 
I  could  see  the  man  I  might  remember  that  I  had  met  him. 

Q.  The  name  then  does  not  at  the  moment  convey  anything  to 
you?    A.  No. 

Q.  You  use  the  word  ^'  enclosure  "  in  there,  do  you  not?  A. 
The  word  '^  enclosure  "  is  in  the  letter. 

Q.  Do  you  know  what  that  word  '^  enclosure  "  referred  to  ?  A. 
No,  I  do  not 

Q.  Although  you  signed  the  letter  you  do  not  know  what  that 
word  meant,  is  that  right  ?  A.  I  do  not  know  what  that  endoeure 
was  mentioned  there.    I  know  the  meaning  of  the  word,  of  course. 

Q.  But  you  do  not  know  what  the  enclosure  was  ?    A.  Na 

Mr.  Stanchfield. —  I  will  have  that  marked  for  identification. 
Mr.  Herrick. —  May  we  look  at  it? 
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Mr.  Stanchfield. —  No,  not  now. 

(Paper  marked  Exhibit  M-89  for  identification.) 

Mr.  Stanchfield. —  That  is  all  for  the  moment,  Mr.  Piatt. 

MxLYiLLE  B.  FuixBB  recalled. 

Direct  examination  by  Mr.  Kreeel: 

Q.  Mr.  Fuller,  have  you  before  you  the  Icitter  of  Harris  k 
Fuller  containing  the  account  of  William  Sulzer  who  is  now 
Gbvemor?    A.  I  have. 

Q.  Will  you  please  turn  to  that  account?    A.  Yes,  sir. 

Q.  What  folio  in  your  ledger  do  you  find  that  account  in  t  A. 
Page  612. 

Q.  And  when  does  it  appear  that  account  was  opened  f  A. 
March  18,  1910. 

Q.  Now,  on  the  18th  of  March,  1910,  when  this  account  was 
opened,  what  was  the  first  transaction  for  the  account?  A.  We 
received  100  Pittsburg,  Cincinnati,  Chicago  &  St  Louis  stock. 

Q.  From  Mr.  Sulzer?     A.  From  Mr.  Sulzer. 

Q.  And  did  you  sell  it  for  his  account  ?    A.  We  did. 

Q.  On  the  same  day  ?  A.  Probably,  although  it  did  not  go  out 
until  the  21st. 

Q.  You  got  it  on  what  day  ?    A.  The  18th. 

Q.  And  your  book  shows  then  that  on  the  21st,  at  any  rate,  of 
March,  was  it?    A.  March,  1910. 

Q.  That  stock  was  sold  for  the  account  and  the  proceeds  thereof 
paid  over  to  Mr.  Sulzer?     A.  That  is  right. 

Q.  And  then  there  was  one  other  transaction  in  May,  was  there 
not?    A.  May  17,  1910. 

Q.  And  what  was  that  transaction?  A.  We  received  100 
■hares  of  the  same  stock  from  Mr.  Sulzer. 

Q.  And  did  you  likewise  sell  it  for  him?     A.  We  did. 

Q.  And  when  did  you  pay  him  the  proceeds  of  that  sale?  A. 
May  17th,  the  same  day. 

Q.  Now,  as  far  as  your  ledger  account  shows  then,  was  the  ac- 
count closed  at  that  time?  A.  The  account  was  closed  May  17, 
1910. 
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Q.  Do  70a  recally  Mr.  FoUer^  with  whom  in  your  firm  those 
two  transactions  were  had  t    A.  I  do  not. 

Q.  In  March,  19 10,  you  knew  Mr.  Sulzert    A.  I  did. 

Q.  You  had  known  him  for  a  number  of  years  prior  to  tfaaf 
time?    A.  I  had. 

Q.  And  hadn't  he  had  dealings  with  your  firm  before  that 
time  ?    A.  He  had. 

Q.  Had  he  had  a  running  account  with  your  firm  prior  to 
March,  1910!    A.  He  had. 

Q.  And  some  time  before  that  date,  that  account  had  been 
closed?    A.  Yes. 

Q.  Now,  then,  the  next  transaction  that  your  firm  had  with 
Mr.  Sulzer  was  on  June  17,  1910,  wasn't  itt    A.  No,  sir. 

Q.  June  27th  ?    A.  Yes,  sir. 

Q.  June  27th,  1910?    A.  Yes,  sir. 

Q.  Now,  before  we  enter  into  an  analysis  of  that  aoooant,  Mr. 
Fuller,  I  want  to  ask  you  whether  it  is  a  fact  that  the  dates  of 
entries  in  your  books  are  the  dates  when  the  transactions  are  com- 
pleted?   A.  Yes. 

Q.  That  is  to  say,  if  you  buy  100  shares  of  stock  for  a  cus- 
tomer on  the  20th  of  October,  you  don't  get  the  stock  until  the 
21st  of  October,  is  that  correct?  A.  I  get  the  stock  the  next 
business  day. 

Q.  The  next  business  day  ?    A.  Yes. 

Q.  And  the  entry  in  the  account  of  your  customer  for  whom 
you  buy  that  stock  is  made  as  of  the  date  when  you  get  the  stock! 
A.  That  is  correct. 

By  the  President: 

Q.  And  also,  when  yon  sell  the  stock,  as  to  your  getting  the 
money?    A.  Yes^  sir. 

By  Mr.  Eresel: 

Q.  Is  it  likewise  true,  Mr.  Fuller,  that  the  first  and  original 
entry  of  the  purchase  and  sale  of  stocks  for  your  customers  is 
made  in  the  purchase  and  sales  book  ?  A.  The  first  entry  is  made 
when  I  purchase  it 
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Q.  That  is  it;  and  the  first  eatrjf  I  mean  the  first  book  that  it 
is  made  in,  is  the  purchase  and  sales  book  ?    A.  In  the  office,  yes. 

Q.  In  your  office  ?    A.  Yes. 

Q.  And  from  the  purdiase  and  sales  book  the  entries  are  posted 
into  the  blotter,  are  they  not  ?    A.  Yes,  sir. 

Q.  And  from  the  blotter  into  the  ledger  ?    A.  Yes,  sir. 

Q.  Was  it  the  custom  in  your  firm,  Mr.  Fuller,  to  make  entries 
of  the  numbers  of  the  certificates  of  stock  which  you  bought  or 
sold!    A.  Always. 

Q.  And  those  appear  in  the  blotter,  do  they  not  t    A.  They  do. 

By  the  President: 

Q.  That  is  where  they  first  appear  in  your  books?  A.  When 
I  receive  them  I  receive  them  on  my  blotter,  and  there  all  entries 
are  made  for  my  information. 

By  Mr.  Ereseh 

Q.  When  you  receive  stock  from  a  customer,  either  as  security 
or  for  the  purpose  of  selling  the  stock,  is  there  an  entry  made  of 
the  receipt  of  that  stock  on  the  blotter  ?    A.  Yes,  sir. 

Q.  Now,  this  account  was  opened  then,  on  June  27,  1910? 
A.  Yes,  sir. 

Q.  Which  was  the  first  transaction  in  the  account?  A.  I  loaned 
Governor  Sulzer  $6,000  on  100  shares  of  CCC,  the  cash  value  of 
which  that  day  was  $8,200. 

Q.  Do  you  say,  Mr.  Fuller,  that  you  received  those  100  shares 
of  Big  Four  stock  —  isnH  it  Big  Four  it  is  called  ?    A.  Yes,  sir. 

Q.  On  the  27th  day  of  June,  is  that  the  very  day  that  you 
received  it?    A.  On  the  27th  of  June,  1910. 

Q.  Well,  on  the  same  day,  did  you  buy  any  Big  Four  for  the 
account  of  Mr.  Sulzer  ?    A.  We  did. 

Q.  How  much  did  you  buy  for  him  ?    A.  100  shares. 

Q.  So  that  we  have  the  transaction  this  way  now,  is  it  not: 
He  came  in  on  the  27th  of  June,  he  handed  you  a  certificate  of 
100  shares  of  Big  Four ;  you  gave  him  $6,000 ;  at  the  same  time 
he  directed  you  to  buy  for  him  100  shares  of  Big  Four,  and  you 
bought  it  ?  A.  That  is  right.  It  came  in  the  next  day. 
27 
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Q.  The  stock  that  you  bought  came  in  the  not  dajt  A.  Tee, 
air;  the  28th. 

Q.  And  that  is  the  reason  why  it  was  entered  in  the  acooiint 
under  date  of  the  28th  of  June!    A.  That  b  right 

Q.  You  bought  100  shares  of  Big  Four  at  80,  did  you  notf 
A.  We  did. 

Q.  And  you  paid  out  for  the  aooount  of  Mr.  Suker,  theo, 
$8,012.50?    A.  No,  sir. 

Q.  How  much  did  you  pay  out  f  A.  We  paid  out  $8,000,  and 
charged  him  $12.60. 

Q.  Very  well.  Then  the  amount  with  which  the  aocoont  was 
charged,  we  will  put  it  that  way,  was  $8,012.50!  A.  That  is 
right. 

Q.  You  had  also  given  him  $6,000 1    A.  That  b  ri^t 

Q.  So  that  you  had  laid  out  altogether  $14,012.50  for  his  ac- 
count, had  you  not  ?    A.  That  is  right 

Q.  As  against  that,  you  had  200  shares  of  Big  Four,  is  that 
correct?    A.  Yes,  sir. 

Q.  You  say  that  on  the  ^7th  of  June,  when  Mr.  Suleer  brought 
in  the  100  shares  of  Big  Four  it  was  worth  82  ?    A.  Yes,  sir. 

Q.  The  100  shares  that  you  bought  for  him,  however,  you  got  at 
80  ?  A.  That  might  have  been  due  to  a  fluctuation  in  the  value 
that  day. 

Q.  I  have  no  doubt  it  was.  Now,  will  you  please  turn  to  your 
blotter  and  to  the  entry  therein  showing  the  receipt  of  the  100 
shares  of  stock  for  Mr.  Sulzer?  A.  (After  examining  books) — I 
am  afraid  that  these  books  only  go  back  to  the  b^inning  of  the 
account  that  the  Frawley  committee  asked  for,  January  1, 1912. 

Q.  You  mean  that  you  have  not  here  with  you  the  blotters  ante- 
dating January,  1912  ?    A.  It  appears  not 

Q.  Of  course  you  were  asked  to  produce  them  here,  were  you 
not  ?  A.  I  turned  the  subpoena  over  to  my  office  and  my  clerk  I 
supposed  had  the  books. 

Q.  Is  there  any  doubt  but  that  those  blotters  are  in  existence? 
A.  Absolutely  none. 

Q.  You  have  them  in  your  office?    A.  Positively. 

Q.  What  I  wanted  to  find  out,  if  I  could,  was  the  number  of 
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the  certificate  which  Mr.  Sulzer  handed  over  to  yon  on  the  27th 
of  Jvne,  1910 1    A«  I  can  give  that  to  yotu 

Q.  Have  jou  that  with  you !    A*  I  have  a  memorandum  that 
I  had  prepared. 

Q.  Well,  will  you  give  me  that,  pleaset    A.  On  what  date, 
pleaae. 

Q.  June  27,  1910  i  A.  (Witness  examines  paper)  Certificate 
No.  24427. 

Q.  Any  serial  ledger?    A.  No,  sir. 

Q.  Now,  did  Mr.  Sulzer  personally  bring  this  100  shares  of 
stock  in  to  you  ?    A.  I  couldn't  state. 

Q.  Do  you  remember  to  whom  he  spoke  when  he  came  there, 
whether  to  you  or  to  one  of  your  partners!    A.  I  do  not. 

Q.  Have  you  any  personal  recollection  at  all  as  to  the  opening 
of  this  account  f    A.  It  was  referred  to  me. 

Q.  And  have  you  any  recollection  of  having  any  conversation 
with  Mr.  Sulzer  at  that  time  ?    A.  No. 

Q.  When  an  order  is  given  to  a  customer  to  buy  stock  is  that 
order  written  out  f    A.  Not  always. 

Q.  What  is  the  general  custom  in  your  office  with  regard  to 
that  f  A.  We  might  receive  an  order  over  the  telephone,  over  our 
private  wires ;  a  customer  might  give  it  verbally  to  my  partner. 

Q.  And  when  given  in  whatever  manner,  is  there  not  an  order 
written  out  in  your  office  as  a  record  to  be  kept  f    A.  Yes,  sir. 

Q.  Have  you  with  you  those  order  slips  referring  to  this  ac- 
count ?    A.  No«  I  have  not 

Q.  Now,  when  you  deliver  stock  to  a  customer  do  you  take  a  re- 
ceipt from  the  customer  for  that  stock  t    A.  We  do. 

Q.  Do  you  know,  Mr.  Fuller,  what  the  market  value  of  the  Big 
Four  stock  was  on  June  28, 1910  ?   A.  I  do. 

Q.  What  was  it?    A.  80. 

Q.  Was  that  the  asking  price  or  the  bid  price  f  A.  It  was  the 
price  at  which  we  bought  100  shares  of  stock. 

Q.  On  the  28th  ?    A.  No,  the  27th,  I  beg  your  pardon. 

Q.  I  am  speaking  now  of  the  28th  ?    A.  I  don't  know. 

Q.  You  don't  know  ?    A.  No,  sir. 

Mr.  EreseL — ^Your  Honor,  if  you  will  pardon  us  for  a  moment, 
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until  we  get  Boxne  books.     (Producing  copies  of  the  Commercial 
and  Financial  Chronicle.) 

The  President —  If  aybe  the  other  side  will  admit  the  quotations 
that  you  want 

Mr.  MarshalL — ^We  will  concede  that,  and  we  will  pennit 
counsel  to  prepare  a  statement  from  the  Chronicle  as  they  appear 
there.  We  concede  the  accuracy  of  the  book,  and  the  counsd  need 
not  spend  any  time,  but  may  prepare  a  schedule,  and  we  will 
verify  it 

Q.  Mr.  Fuller,  the  Commercial  and  Financial  Chronicle  is  a 
publication  which  is  the  standard  for  market  values  on  the 
Exchange? 

Mr.  Marshall — ^We  concede  that 

The  President —  He  concedes  that,  Mr.  KreseL  You  can  read 
from  that  book  whatever  was  the  quotation  of  that  stock  the  day 
to  which  you  refer. 

Q.  According  to  the  Commercial  and  Financial  Chronicle,  Big 
Four  stock  on  the  28th  of  Jime  was  78  ? 

The  President — ^You  can  read  it  You  need  not  ask  him  about 
it    You  may  read  it  as  being  the  fact 

Q.  On  July  7, 1910,  Big  Four  stock  was  72.  At  72,  Mr.  Fuller, 
the  value  of  the  security  that  you  held  on  July  7th  was  $14,400, 
was  it  not  ?    A.  Correct 

Q.  You  had  advanced  for  the  account  $14,012.60 }  A.  That  is 
right 

Q.  Not  including  interest  ?    A.  No. 

Q.  So  that  the  margin  on  that  account  on  the  7th  of  July  was 
some  $387.50,  was  it  not?    A.  The  date  again,  please? 

Q.  July  7, 1910. 

The  President —  It  is  the  difference  between  those  two  amounta 
A.  $387.50. 

By  Mr.  Eresel: 
Q.  Less  any  interest  that  might  have  accrued  on  the  account,  is 
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that  not  correct  ?  Without  stopping  to  consider  how  much  it  was. 
I  just  want  to  bring  out  the  fact  that  interest  was  to  be  deducted 
from  that  {    A.  About  six  days. 

Q.  Six  days'  interest  ?    A.  Yes^  sir. 

Q.  Now  then,  on  July  9th  this  Big  Four  stock  was  selling  at 
70,  having  dropped  from  80  to  70  between  the  21st  of  June  and 
the  9th  of  July.  On  that  day  the  200  shares  of  stock  were  worth 
only  $14,000,  were  they  not  ?    A.  Yes,  sir. 

Q.  And  you  had  advanced  $14,012.50,  plus  interest?  A.  Yes, 
sir. 

Q.  So  that  the  margin  was  absolutely  wiped  out  on  that  day, 
was  it  not  ?    A.  Yes,  sir. 

Q.  Did  you  communicate  with  Mr.  Sulzer  at  that  time  with 
reference  to  putting  up  some  margin  ?    A.  We  did. 

Q.  Have  you  copies  of  the  letters  here?    A.  I  have. 

Q.  Please  produce  them.  A.  I  had  my  bookkeeper  here  but  I 
sent  him  back  on  the  boat  last  night. 

By  Mr.  Kresel: 

Q.  Now,  will  you  turn  to  that  letter?     A.  What  date,  please? 

Q.  On  or  about  July  9,  1910.  A.  (After  examining)  On  July 
6th  is  a  letter. 

Q.  You  have  produced  here,  Mr.  Fuller,  a  copy  of  the  letter 
written  to  Mr.  Sulzer  on  the  6th  of  July,  1910?  A.  That  is 
right 

Mr.  Kresel. —  I  offer  that  in  evidence.  Qentlemen,  I  don't 
suppose  you  have  the  original. 

Mr.  Marshall. —  We  have  not 

Mr.  Ejresel. —  This  letter  reads  as  follows : 

July  6,  1910 
Hon.  William  Sulzer ^  New  York: 

"  Deab  Sib. — Your  account  has  been  in  bad  shape  for  the 
past  week,  and  you  have  not  responded  to  our  calls  for  mar- 
gin. At  today's  price  it  is  short  $1,000  of  the  required  amount, 
and  we  beg  to  request  you  to  make  a  deposit  of  this  sum  with  us 
tomorrow.  "  Yours  very  truly, 

"Haebis  &  Fuller." 
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Q.  What  was  the  required  amoirnt  of  margin,  Mr.  Fuller  t    A. 
10  per  cent  at  least 

Q.  10  per  cent?    A.  Yea. 

Q.  Now,  does  that  mean  10  per  oent  on  the  par  value  or  the 
actual  yaluet    A.  On  the  par  yalue. 

Q.  Par  value?    A.  Yes,  sir. 

Q.  That  is  to  say,  for  eveiy  100  shares  of  stock  the  required 
margin  was  $1,000  ?     A.  Yes. 

Q.  NoWy  may  I  turn,  with  jour  permission,  to  the  letter  ahead 
of  this  which  I  see  you  have  marked  ?  A.  I  would  like  to  \o(k  at 
it 

(Counsel  passes  book  to  witness  and  witness  examines  the 
same.) 

Q.  Prior  to  July  6th  when  had  you  writtoi  to  Mr.  Sulzer  about 
his  account?    A.  June  29,  1010. 

Q.  June  29th,  that  is  just  two  days  after  it  was  opened.  Will 
you  read  that,  please,  into  the  record  ?    A.  (Reading.) 

^'At  the  closing  prices  tonight  your  account  is  short  $1,000 
of  the  required  mai^n.  Kindly  deposit  a  check  to  this 
aihount  with  us  and  oblige, 

"  Yours  very  truly, 

Q.  Now,  then,  to  go  back  one  more.  Did  you  write  him  also 
on  the  28th  of  June?     (After  examining  book.)     A.  We  did. 

Q.  Now,  what  did  you  write  him  then  ?  A.  (Beading)  "  Your 
note  of  June  4th,  1910,  in  reference  to  your  nephew  received.  I 
regret  to  say  through  some  oversight  or  carelessness  in  our  ofSce 
that  this  letter  was  only  handed  to  me  today.  I  trust  you  will  par- 
don this  seeming  inattention  for  that  reason.  Business  in  the 
brokerage  line  has  never  been  worse  than  the  past  few  months, 
which  fact  I  stated  to  Mr.  Lowry  when  he  called.  Also  that  nve 
were  reducing  our  force  in  anticipation  of  a  very  dull  period,  and 
for  the  present  I  could  not  see  my  way  clear  to  engage  his 
services." 

Q.  Well,  that  was  with  reference  to  something  that  had  nothing 
to  do  with  the  account? 
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Senator  Healj. —  I  would  like  to  ask  that  the  stenographer  be 
instructed  to  read  that  communication  that  was  taken  down.  We 
can't  hear  here. 

Mr.  KreseL — This  last  communication,  may  I  state,  for  the 
benefit  of  the  senator,  was  not  with  reference  — 

The  President — It  was  with  reference  to  employing  some 
body  that  the  respondent  had  recommended. 

Mr.  Kresel. —  Right 

The  President —  It  really  had  nothing  to  do  with  this  case. 

Mr.  Kresel. —  Your  Honor  knows  that  I  have  had  no  oppor- 
tunity to  see  these  letters.  Therefore  your  Honor  will  pardon 
me  for  having  that  letter  read.    It  had  nothing  to  do  with  it 

Q.  Now,  th^i,  Mr.  Fuller,  after  your  communication  to  Mr. 
Sulzer  of  the  28th  of  June  —  29th  of  June,  asking  for  addi- 
tional margin,  did  you  get  itt    A.  (After  examining  book.)    Yes. 

Q.  Did  you  get  it  before  the  6th  of  July  ? 

The  President —  Let  him  tell  when  he  got  it 
The  Witness.—  July  14th. 

Q.  Well,  we  will  oome  to  that  part  of  it^  but  prior  to  the  6th  of 
July  you  didn't  get  any  margin  ?    A.  No. 

Q.  Did  you  get  any  reply  to  your  letter  of  the  29th  of  June  I 
A.  (After  examining  paper)  No. 

Q.  Bid  you  hear  from  Mr.  Sulzer,  either  by  letter  or  telegram 
or  telephone?    A.  Not  that  I  know  of. 

Q.  Now,  did  you  get  any  reply  to  your  communication  of  the 
6ih  of  July  ?   A.  On  the  14th  of  July,  yes. 

Q.  Now  before  that  t    A.  No. 

Q.  Now,  on  the  14th  of  July,  what  did  you  get  from  Mr.  Sulzer  ? 
A.  200  shares  of  CCC  stock. 

Q.  Before  we  come  to  that,  Mr.  Fuller,  can  you  tell  us  how  the 
certificate  of  100  shares  of  Big  Four,  which  Mr.  Sulzer  brought 
in  on  the  27th  of  June,  was  made  out  ?   A«  In  his  name. 

Q.  In  his  name  f   A.  Yes. 
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Q.  William  Siilzer  ?    A.  Yes. 

Q.  And  it  had  the  number  that  jou  gave  us  ?    A.  Yes. 

Q.  Kow  then,  you  say  that  on  the  14th  of  July,  he  brought  in 
200  additional  Big  Four?    A.  Yes. 

Q.  And  have  you  the  numbers  of  those  certificates  t    A  I  have. 

Q.  And  what  are  they,  please  ?    A.  C24405-6. 

Q.  And  were  those  made  out  in  Mr.  Sulzer's  name!  A.  I 
believe  they  were. 

Q.  And  what  did  Mr.  Sulzer  say  in  handing  over  this  stock? 
A.  I  could  not  say. 

Q.  Did  you  see  him  ?    A.  No. 

Q.  Do  you  know  who,  in  your  firm,  spoke  to  him  on  this 
occasion  ?    A.  I  do  not. 

Q.  Now,  the  $6,000  that  you  gave  Mr.  Subser  on  the  28th  of 
June,  was  that  given  by  check  ?    A.  It  was. 

Q.  Have  you  that  check  ?    A.  I  have. 

Q.  May  I  see  it,  please  ?    A.  Yes.    (Producing  check). 

Mr.  Eresel. —  I  oflFer  that  check  in  evidence. 

(Check  offered  in  evidence,  admitted  and  marked  Exhibit 
M-90.) 

Mr.  Kresel. —  This  check  is  drawn  on  the  27th  of  June,  1910. 
on  the  Gallatin  National  Bank  ''  Pay  to  the  order  of  William 
Sulzer  $6,000."  Signed  "  Harris  &  Fuller."  Indorsed,  "  For 
deposit,  William  Sulzer,"  and  deposited  in  the  Carnegie  Trust 
Company  June  27th,  1910. 

Q.  Now,  on  the  14th  of  July,  1910,  when  Mr.  Sulzer  brought  in 
the  200  additional  Big  Four,  did  you  give  him  any  money?  A 
Prior  to  that  date  ? 

Q.  On  that  date  ?    A.  Na 

Q.  Didn't  you  give  him  $7,000?  A.  Yes,  sir.  I  beg  your 
pardon,  we  did. 

Q.  Was  that  given  by  check  ?    A.  Yes. 

Q.  Have  you  that  ?  A.  My  ledger  states,  July  14th,  200  COO 
received,  $7,000.    I  do  not  seem  to  have  the  check  here. 

Q.  Well,  according  to  the  ledger,  it  would  indicate  that  on  that 
day,  when  he  brought  the  200  shares  of  Big  Four,  you  gave  him 
$7,000,  would  it  not  ?    A.  Yes,  sir. 
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Q.  Have  you  your  check  stubs  covering  the  period  of  the  14th 
of  July,  1910  ?    A.  I  think  I  have. 

Q.  Will  you  see  if  you  have  the  stub  of  any  check  drawn  to  Mr. 
Sulzer  for  $7,000?  I  think  they  are  here,  are  they  not!  A. 
What  date  is  that  tliat  you  want^  please  f 

Q.  That  is  July  14,  1910,  Mr.  Fuller?    A,  I  have  the  stub. 

The  President —  Is  there  any  objection  to  reading  the  stub  in 
lieu  of  the  check? 

Mr.  Marshall —  No,  your  Honor,  no  objection. 

Mr.  KreseL—  This  stub  is  No.  187,651,  dated  July  14,  1910, 
to  the  order  of  William  Sulzer,  debtor  account,  debit  account, 
$7,000. 

By  Mr.  Kresel : 

Q.  On  the  19th  of  July,  did  you  give  Mr.  Suker  any  further 
money?    A.  We  did. 

Q.  How  much?    A.  $500. 

Q.  Have  you  the  check  for  that?  A.  I  have.  (Producing 
check.) 

Mr.  KreseL — I  offer  that  in  evidence. 

Mr.  Herrick. —  No  objection. 

(The  check  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-91.) 

Mr.  KreseL— This  check  is  No.  187,726,  dated  July  19,  1910, 
drawn  on  the  Gallatin  National  Bank.  ^^  Pay  to  the  order  of 
William  Sulzer,  $500."  Signed  "  Harris  &  Fuller."  Endorsed 
'^For  deposit,  William  Sulzer,"  and  deposited  in  the  Carnegie 
Trust  Company. 

By  Mr.  Kresel: 

Q.  Now,  on  the  14th  of  July,  1910,  Mr.  Fuller,  you  had  ad- 
vanced for  the  account  of  Mr.  Sulzer  $21,012.50,  not  including 
interest,  is  that  correct?    A.  That  is  rights 

Q.  And  you  had  against  that  400  shares  of  Big  Four?  A. 
Yes,  sir. 
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Q.  Which  at  the  quoted  market  price  on  the  14th  of  July, 
74%,  was  worth  $29,800 1    A.  Yea. 

Q.  So  that  his  margin  then  was  $8,800  ?    A.  Yea. 

Q.  Which  was  the  required  amount  and  more?     A.  Ye& 

Q.  That  is  correct  ?    A.  Yee. 

Q.  Now,  by  the  26th  of  July,  1910,  the  stock  had  dropped  to 
65,  isn't  that  correct }     A.  I  don't  know. 

The  President. —  You  have  got  the  quotation.  Counsel  said 
you  might  read  it. 

Q.  It  had  dropped  since  June  27th,  1910,  to  July  26th,  which 
was  just  about  a  month,  15  points  t 

Mr.  Marshall. —  No. 

Mr.  Kressel. —  15  points. 

Mr.  Marshall. —  From  what  date  ? 

Mr.  Kresel. —  From  the  27th  of  June  to  the  26th  of  July. 

Mr.  Kresel. —  You  had  paid  out  for  the  account  by  the  26th  of 
July,  $21,512.50,  is  that  correct?  A.  I  would  have  to  figuie  it 
up  to  give  it  to  you. 

Q.  There  was  6  and  7,  that  is  18  — 

Mr.  Marshall. —  Wouldn't  we  save  time,  your  Honor,  by  having 
the  account  put  in  evidence  and  we  could  make  our  own  computa- 
tions without  wasting  time  in  computations  heret 

Mr.  Kresel. —  No,  your  Honor.  The  account  if  it  were  put  in 
evidence  — 

The  President. —  If  you  would  read  from  your  quotation  book 
just  what  you  want,  you  need  not  ask  him  anything  about  the 
market  value.  They  have  agreed  that  that  quotations  book  may 
be  considered  in  evidence  and  that  you  may  read  it. 

Mr.  Kresel. —  I  have  not  asked  him  anything  about  the  qnota- 
tion  value.  I  was  just  trying  to  get  from  him  how  the  account 
stood  at  that  time. 

The  President. —  We  do  not  want  to  take  the  time  from  him  to 
uiake  up  an  account 
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The  WitneeSb — At  what  date  do  jou.  want  itt  I  have  it,  with 
every  change  that  was  made  in  the  account 

Q.  Look  at  July  26th  then?  A.  July  26th  Governor  Sulzer 
had  on  deposit  with  us  400  shares  of  CCC  stock.  His  debit  bal- 
ance was  $22,664.  The  market  value  was  $28,800,  that  day, 
leaving  an  equity  of  $6,136. 

Q.  Kow,  on  the  26th  of  September  you  made  a  payment  of 
$1,000,  did  yout  A.  On  the  26th  of  September  we  gave  him  a 
check  for  $1,000. 

Q.  Have  you  that  check  ?    A.  I  have. 

Mr.  Kresel. —  I  offer  it  in  evidence. 

(The  check  offered  in  evidence  received  and  marked  Exhibit 
M-92.) 

Mr.  Kresel. —  The  check  is  dated  September  26,  1910,  drawn 
on  the  Gallatin  National  Bank.  ^'  Pay  to  the  order  of  William 
Suker,  $1,000.  Harris  &  Fuller.'*  Endorsed  for  deposit,  "  Wil- 
liam Sulzer,"  and  deposited  in  the  Carnegie  Trust  Company. 

Q.  Kow,  Mr.  Fuller,  on  the  11th  of  November,  1910,  you  still 
had  400  shares  of  Big  Four  in  the  account,  did  you  not !    A.  No. 

Q.  What  did  you  have  ?  A.  200  shares  of  Big  Four  and  200 
shares  of  American  Smelters. 

Q.  When  did  you  get  the  Smelters  ?    A.  November  11,  1910. 

Q.  Well,  I  am  talking  of  that  same  day,  before  you  got  the 
Smelters.  Now,  you  had  400  shares  of  Big  Four,  before  you  got 
the  Smelters,  didn't  you  ?    A.  Oh,  yes. 

Q.  And  the  stock  being  worth.  Big  Four,  at  that  time,  63,  is 
it  a  fact  that  400  shares  of  Big  Four  was  then  worth  $25,200  ? 
A.  Tee. 

Q.  Now,  at  that  time,  you  had  paid  him  $22,612.50,  is  that  not 
the  fact  ?    A.  Yes. 

Q.  So  that  your  margin  was  only  about  $2,700  ?    A.  Yes. 

Q.  Thereupon  you  say  that  he  brought  in  200  shares  of  Smel- 
ters?   A.  Right 

Q.  And  Smelters  on  that  day  were  selling  higher  than  Big 
Four?    A.  78. 

Q.  Now,  when  he  brought  in  the  200  Smelters,  did  he  take  out 
200  Big  Four?    A.  He  did. 
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Q.  Have  you  the  certificate  nmnbers  of  the  Smetterst  A.  I 
hava 

Q.  What  are  they  ?    A.  66,308  and  9. 

Q.  And  the  certificate  is  made  ont  to  William  Sulzer?  A  I 
couldn't  state  positively;  I  think  they  were.  The  record  will 
show. 

Q.  Now,  have  yon,  according  to  yonr  — 

The  President— Did  yon  sell  200  Big  Fonr  then! 

The  Witness. —  No,  sir,  we  delivered  it  to  him. 

The  President — Delivered  it  to  him?    A.  Yes,  sir. 

Q.  What  certificates  did  you  deliver  to  himt  A.  200  shares 
of  CCC. 

Q.  Yes,  but  I  mean  what  numbers  of  certificates?  A.  Cer- 
tificates C24405  and  6. 

Q.  Those  are  the  very  certificates  that  he  delivered  to  you?  A 
They  are. 

Q.  Now,  as  of  the  end  of  the  year  1910,  have  you  made  a 
computation  as  to  how  the  account  stood  ?    A.  I  have  not 

Q.  You  have  not  ?    A.  No,  sir. 

Q.  Now,  see  if  my  computation  here  is  about  correct  You 
had  200  shares  of  Big  Four,  is  that  correct  ? 

The  President —  He  said  that    He  had  400,  and  he  gave  200. 

Mr.  Eresel. —  No,  I  am  now  speaking  of  a  different  date,  if 
your  Honor  please.  I  am  speaking  of  December  31st  Before  that 
we  were  talking  of  November  11th. 

The  President — Well,  now,  is  there  any  change  in  the  se- 
curities between  —  in  the  account  between  November  of  that  date 
and  December  was  the  other  ? 

Mr.  KreseL —  December  31st 

The  Witness. —  According  to  my  memorandum  which  I  hava 
had  prepared  for  me,  there  was  no  change  in  the  account  between 
November  11,  1910,  and  April  26,  1911  ? 

Q.  So  that  it  is  a  fact,  then,  that  at  the  end  of  the  year  1910, 
you  held  for  the  account  200  shares  of  Big  Four  and  200  shares 
of  Smelters?    A.  Yes,  sir. 
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Q.  Is  that  correct?    A.  Yes,  sir. 

Q.  ITow,  at  the  current  figures  of  those  stocks,  Big  Four  was 
sellixLg  at  65^  on  the  31st  of  December,  1910;  and  Smelters  was 
selling  at  73%,  making  the  value  of  the  stocks  that  you  held 
$27,850.  He  paid  you  at  that  time  $23,003.94,  which  included 
interest,  which  left  him  a  margin  of  about  $4,850 }  A.  I  should 
say  that  was  about  right 

Q.  All  right  Now,  then,  the  next  change,  as  you  said,  was 
April  26,  1911 1    A.  Yes. 

Q.  And  on  that  day  you  bought  an  additional  100  shares  of 
Big  Four  for  him,  did  you  not  ?    A.  We  did. 

Q.  At  what  figures  ?    A.  57. 

Q.  And  was  that  the  current  figure  on  that  day!    A.  Yes. 

Q.  This  was  April,  1911 !    A.  April  26,  1911. 

Q.  The  stock  had  dropped  from  80  to  57  ?    A.  Yes. 

Q.  Did  you  on  that  day  get  any  additional  margin  f  A.  We 
did  the  next  day. 

Q.  You  did  not  on  that  day  ?    A.  No. 

Q.  Well,  before  you  bought  the  additional  100  shares  of  Big 
Four  for  him,  the  account  was  pretty  low,  wasn't  it  ?  You  had  a 
margin  of  only  about  $2,900;  the  stock  was  selling  at  57;  200 
shares  would  be  $11,400,  and  Smelter  was  selling  at  73%,  making 
a  total  value  of  that  stock  $26,125,  and  he  owed  you  $23,240? 
A.  On  April  26, 1911,  we  had  300  shares  of  CCC,  and  200  shares 
of  Smelter.  Our  lien  on  those  securities  was  $28,952.  The  mar^ 
ket  value,  cash  value  was  $31,900,  leaving  an  equity  or  margin 
of  $2,948.  The  next  day.  Governor  Sulzer  gave  us  100  shares 
of  ceo  and  their  value,  $5,700,  would  increase  his  margin  or 
equity  to  $8^648. 

Q.  What  was  the  number  of  the  certificate  of  the  100  shares 
that  he  gave  you  on  the  27th  of  June  ?    A.  C24406. 

Q.  That  was  the  certificate  that  you  had  delivered  to  him  in 
April  ?    A.  Yes,  sir. 

Q.  I  don't  mean  ApriL     September,  wasn't  itt 

Mr.  Marshall —  November. 

A.  November. 

Q.  November,  1911?    A.  Yes,  sir. 
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Q.  On  the  24th  of  June,  1911,  what  was  the  state  of  the  ao- 
county  Mr.  Fuller  t    A.  On  the  24th  of  June,  1911,  we — 

Q.  Just  a  minute.  I  withdraw  that  question.  On  the  24th 
of  June,  1911,  did  Governor  Suker  bring  in  some  more  stock  to 
you?    A.  He  did* 

Q.  100  shares  of  Southern  Pacific  f    A.  He  did. 

Q.  What  was  the  number  of  that  certificate  f    A.  C26554. 

Q.  Made  out  in  his  name?    A.  I  think  it  was. 

Q.  And,  upon  delivering  to  you  that  100  shares  of  Southern 
Pacific  did  you  give  him  a  check  for  $12,000  ?    A.  We  did. 

Q.  Well,  Southern  Pacific  on  that  day  was  selling  at  120^, 
wasnH  it?    A.  126. 

Q.  Selling  at  125?  A.  That  is  what  my  record  says.  You 
can  verify  it. 

Q.  Talking  of  June  24,  1911,  is  that  correct  ?  A.  June  26, 
1911. 

Q.  You  got  the  stock  on  June  24th,  didn't  you  ?  A.  Yes,  but 
it  was  not  entered  until  the  26th,  because  tiiat  was  a  Saturday  I 
believa 

Q.  When  did  you  give  him  the  check  ?  The  check  will  show  if 
you  have  it  there  ?  A.  That  check  was  cashed  and  the  cash  givea 
him. 

Q.  When?    A.  June  24,  1911. 

Q.  May  I  have  the  check,  please?  A.  (Handing  check  to 
counsel.) 

Q.  I  offer  it  in  evidence. 

(Check  offered  in  evidence,  admitted  and  marked  Exhibit 
M-93.) 

Q.  Mr.  Fuller,  this  check  June  24,  1911,  is  drawn  to  the  order 
of  Harris  &  Fuller  for  $12,000,  signed  Harris  &  Fuller  and  in- 
dorsed Harris  &  Fuller,  so  that  the  $12,000  in  cash  was  given  to 
him  on  June  24,  1911  ?    A.  Yes. 

By  Mr.  Marshall: 

Q.  Does  that  mean  currency?    A.  Bills. 
Q.  What  was  the  date?    A.  June  24,  1911. 
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BjMr.  Kreeel: 

Q.  On  that  day  Southern  Pacific  was  selling  at  120^  ?  A.  I 
oan't  sajy  I  don't  know. 

Mr.  Kresel. —  It  was  conceded.     May  I  show  it  to  him? 

The  President — Yes,  you  can  show  it  to  him. 

A.  On  June  24th  the  price  that  you  stated  was  the  lowest 
price  that  it  sold. 

Q.  What  was  the  highest!    A.  The  highest  price  was  123%. 

By  Mr.  Marshall: 

Q.  How  was  it  the  next  dayt  A.  It  ranged  from  124^  to 
126%,  and  I  figured  it  at  125. 

By  Mr.  Ejresel: 

Q.  Onthe26tht    A.  Yes. 

Mr.  Marshall. —  I  would  suggest  when  you  read  from  the  book 
hereafter  you  give  the  range  of  quotations,  the  highest  and  tno 
lowest,  so  that  he  can  strike  an  average  instead  of  always  taking 
the  lowest. 

Mr.  Kresel. —  I  will  do  both. 

Mr.  Marshall. —  All  right. 

Q.  NoWy  the  next  change  in  the  account  was  on  July  10,  1911, 
was  it  not!     A.  The  next  change  was  on  July  10,  1911. 

Q.  And  on  that  day  he  brought  in  an  additional  100  shares  of 
Big  Four,  is  that  right?     A.  He  did. 

Q.  What  was  the  number  of  that  certificate?     A.  024405. 

Q.  On  the  27th  of  November,  1911,  did  you  give  Mr.  Sulzer 
another  $1,000?    A.  We  did. 

Q.  A  check  ?    A.  Cash. 

Q.  Have  you  the  check  by  which  the  money  was  drawn  ?  A.  I 
have  (producing  sama) 

Mr.  Eresel. —  I  offer  it  in  evidence. 

(The  check  offered  in  evidence  was  received  and  marked  Exhibit 
M-94.) 
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Mr.  Kresel. —  It  is  drawn  on  the  27tli  of  November,  1911,  on 
the  Oallatin  ITational  Bank,  to  the  order  of  bearer  $1,000,  signed 
Harris  &  Fuller  and  indorsed  L.  R.  Schenck. 

Q.  Who  is  L.  K.  Schenck?    A.  He  is  our  cashier. 
Q.  One  of  your  employees!    A.  Yes. 

By  the  President: 

Q.  Then  you  drew  the  money  on  that?    A.  Yes. 
Q.  And  gave  it  to  him  in  currency  ?     A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  Now,  on  the  27th  of  November,  1911,  is  it  a  fact  that 
Mr.  Sulzer's  margin  in  the  account  was  about  $9,300?  A.  On 
the  27th  of  November,  1911,  we  had  500  shares  of  CCC,  200 
Smelters,  100  shares  Southern  Pacific,  a  debit  balance  of  $48,233 ; 
market  value  of  $57,700,  an  equity  or  margin  of  $9,467. 

Q.  Now,  give  the  state  of  the  account  as  of  the  end  of  the  year 
1911,  December  30th.     A.  I  cannot. 

Q.  You  still  had  500  shares  of  CCC  and  200  Smelters  and  100 
Southern?    A.  We  did. 

Q.  And  according  to  the  current  prices  they  were  worth  $55,- 
000?    A.  $57,000  on  my  record. 

Q.  $57,000,  we  will  take  it  that  way;  then  according  to  that 
you  have  a  computation  there  ?  A.  I  was  telling  you  the  record  I 
had  here  as  of  that  date  only. 

Q.  And  as  against  that  there  was  a  debit  balance  of  something 
like  $48,600,  is  that  correct?    A.  On  the  27th  of  November  — 

Q.  No,  I  am  speaking  of  the  end  of  December?  A.  I  don^ 
know. 

Q.  Now  look  at  your  account  and  see  if  $48,600  is  not  about 
the  amount  which  was  owing  you  on  that  account  ?  A.  December, 
1910? 

Q.  December,  1911. 

The  President — You  mean  the  end  of  the  month! 
Mr.  Kresel. —  The  end  of  the  year. 
The  President. —  The  end  of  the  year  t 


TBIAL   OF    WILLIAM    SULZEK  849 

Q.  Mr.  Fuller?     A.  That  ledger  is  not  here. 
Q.  The  Presiding  Judge  suggests  that  I  ask  you  whether  there 
etras  any  change  in  the  account  between  the  27  th  of  November, 

1911,  and  the  end  of  1911,  except  to  add  on  interest?    A.  There 
was  not. 

Q.  There  was  not  ?    A.  Ko,  sir. 

Q.  !Now,  the  next  change  in  the  account  was  February  29, 

1912,  was  it  not,  or  was  it?     A.  No,  sir. 

Q.  It  was  just  an  addition  of  interest  ?    A.  Yes,  sir. 

Q.  Have  you  a  computation  there  to  show  how  the  account  stood 
on  that  day?    A.  What  day,  please? 

Q.  The  end  of  February,  1912  ?     A.  No,  sir. 

Q.  Well,  you  still  have  500  CCO,  haven't  you  ?     A.  Yes. 

Q.  And  the  200  Smelters  ?    A.  Yes. 

Q.  And  the  100  Southern  ?     A.  Yes. 

Q.  Now,  at  the  current  rates  that  day,  these  stocks  were  worth 
$53,000  ?    A.  I  don't  know. 

The  President —  You  can  read  it  from  your  quotation  book. 

Mr.  Kresel. —  Very  welL 

The  President. —  Or  if  he  has  got  it,  will  you  let  him  state  it, 
counselor. 

Mr.  KreseL — Subject  to  correction  if  they  want  to  correct  it 
afterwards. 

The  President. —  Yes ;  you  have  got  it  there  on  your  own  mem- 
orandum. 

Q.  And  there  was  a  debit  balance  on  the  account  of  $48,964, 
is  that  correct  ?    A.  I  haven't  the  account  computed  of  that  date. 

Q.  Well,  have  you  a  transcript  of  the  accoimt?  A.  I  think 
you  have  the  only  one  that  I  — 

Q.  Well,  look  at  this  and  see  (counsel  passes  paper  to  witness). 
A.  (After  examining.)     The  debit  balance  was  $48,964.57. 

Q.  And  assuming  that  my  quotations  for  the  stock  that  you 
had  at  that  time  are  correct,  and  that  they  were  worth  $52,000  — 

Mr.  Marshall. —  $53,000. 
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Q.  $63,000.  Then  the  margin  there  was  about  $3,600,  was  it 
not?  The  end  of  February.  A.  Will  you  give  me  the  figure 
again? 

Q.  $48,900. 

The  President. —  That  is  the  debit  balance, 

Mr.  KreseL —  That  is  the  debit  balance. 

Q.  And  $63,600  ? 

The  President. —  The  value  of  the  stock. 

Mr.  KreseL —  The  value  of  the  stock. 

The  Witness.— $4,400.     (After  examining  paper.)     $4,600. 

Q.  Now,  as  of  October  81,  1912,  there  was  no  change  in  the 
account  between  the  29th  of  February  and  the  81st  of  October, 
was  there,  except  to  add  interest  month  by  month  ?  A.  (Witness 
examines  papers.)  The  next  change  in  the  account  was  November 
18,  1912. 

Q.  Yes.  And  I  am  now  asking  you  as  of  October  31,  1912, 
which  is  just  the  end  of  the  preceding  month  ?  A.  There  was  no 
ehange  at  that  time. 

Q.  No  change?    A.  No. 

Q.  Now,  then,  I  want  to  get  the  state  of  the  account  as  of 
the  end  of  October,  1912.    You  still  held  500  CCC? 

The  President. —  You  still  held  the  same  securities  ? 

Q.  You  still  held  the  same  securities?    A.  Yes. 

The  President —  And  you  had  neither  bought  any  more  stocks 
on  his  account  nor  given  him  any  money  ?    A.  No,  sir. 

Q.  So  there  was  in  fact  no  change  in  any  respect  except  the 
running  of  interest  ?    A.  That  is  alL 

By  Mr.  Kresel: 

Q.  Now,  at  the  current  prices  on  that  day,  those  stocks  were 
worth  $63,362.50,  and  according  to  that  accoimt  the  debit  balance 
was  $60,612,  leaving  a  margin  of  about  $2,700,  is  that  correct! 
A.  That  is  right. 
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Q.  It  was  pretty  low  ?    A.  Yes. 

Q.  Now,  did  jovL  write  to  Mr.  Sulzer  at  that  time  asking  for 
more  margin  t    A.  I  don't  know. 

Q.  Will  you  look  please  and  see!  A.  (Witness  ^camines 
book.) 

Mr.  Hinman. —  Let  me  suggest,  the  Court  stated  that  there  was 
no  change  in  the  account  except  the  addition  of  interest.  I  think 
there  was  a  change  also  in  the  way  of  dividends  during  that  long 
period  there. 

The  President —  Just  look  and  see. 

The  Witness. —  That  ledger  has  gone  to  New  Yort 

Sy  the  President : 

Q.  Will  the  transcript  of  the  account  show?  A.  Mr.  Kresel 
checked  it  off  himself  before  he  allowed  me  to  send  it 

Mr.  KreseL —  There  was  no  change.  The  last  change,  so  far 
as  interest  is  concerned,  was  January,  1911.  We  are  talking  of 
February,  1912. 

Mr.  Hinman. — Were  not  you  inquiring  as  of  October  31st  t 

Mr.  KreseL—  1912. 

Mr.  Hinman. — 1912.  Isn't  there  a  dividend  on  October  4th 
on  the  Southern  Pacific  t 

Mr.  Kresel.—  There  was  in  1911.    October  4, 1911. 

Mr.  Hinman. — ^You  may  be  right 

Mr.  KreseL — That  is  according  to  the  transcript  that  they 
gave  us. 

Mr.  Hinman. —  That  is  all  right 

The  Witness. —  I  do  not  seem  to  have  any  letter  or  copy,  until 
December  11,  1912. 

By  Mr.  Kresel: 

Q.  What  is  the  date  of  the  letter  immediately  preceding  that 
date! 
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Mr.  MarshalL —  Letter  to  whom  ? 

The  President —  If  you  have  the  date  in  your  memory,  call  his 
attention  to  it 

Mr.  EjreseL —  I  have  not,  your  Honor.    I  have  never  seen  those 
letters. 

The  Witness. —  If  you  want  to  see  these  notices  I  am  referring 
to,  you  are  welcoma 

Mr.  KreseL —  Not  at  alL 

The  Witness.—  There  is  a  letter  here  of  July  15,  1912.  The 
copy  is  imperfect  and  I  doubt  if  I  can  read  it 

By  Mr.  Kresel : 

Q.  Well,  read  it  as  far  as  you  can.  A.  (Reading)  "  William 
Sulzer,  116  Broadway,  New  York  City:  Dear  Sir:  We  have  re- 
peatedly requested  you  to  deposit  fund  to  protect  your  account, 
without  response  " —  I  should  take  it  "  We,  therefore,  must 
insist  that  our  demand  be  immediately  complied  with.  Pending 
the  receipt  of  the  margin  required,  we  will  endeavor  to  place  stop 
orders  on  your  securities  but,  owing  to  the  wide  market  in  CCC 
and  St  Louis,  it  will  be  almost  impossible  to  market  these  stocb 
without  considerable  loss,  in  the  event  of  which  we  will  hold  you 
responsible  for  any  loss  that  might  occur. 

Kindly  give  this  your  immediate  attention  and  avoid  the  loss 
of  your  securities. 

Trusting  that  we  will  be  favored  by  return  mail  with  your 
check  for  $8,000,  the  amount  necessary,  we  are 

Yours  truly,  EUkbis  ft  Fuixek.'' 

By  Mr.  Kresel : 

Q.  That  is  dated  July  16,  1912,  is  that  correct?  A.  July 
15,  1912. 

Q.  Between  that  date  and  November  18,  1912,  you  received  no 
money  or  securities  from  Mr.  Sulzer,  is  that  correct?  A.  That 
is  right 

Q.  Now  then,  can  you  find  no  letter  that  you  wrote  to  Mr.  Sulzer 
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with  regard  to  this  account  on  or  about  the  1st  of  ]!foyember,  1912  ? 
A.  The  next  letter  that  I  find  is  December  11,  1912. 

Q.  Now,  before  December  11,  1912,  Mr.  Sulzer  had  made  a 
payment  into  the  account,  had  he  not  ?  A.  He  had,  on  November 
18,1912. 

Q.  And  he  paid  how  much  ?    A.  $10,000. 

Q.  And  he  paid  that  in  currency,  did  he  not  t    A.  He  did. 

Q.  To  you  personally?    A.  He  did. 

Q.  State  the  conversation  that  you  had  with  Mr.  Sulzer  at 
that  time  when  he  made  the  paper  ?  A.  Why,  he  handed  me  $10,- 
000  and  told  me  to  credit  his  account;  that  he  had  told  me  that  he 
would  make  a  payment  as  soon  as  he  could. 

Q.  When  had  he  told  you  that  ?  A.  Well,  he  did  not  tell  that  to 
me.  That  was  the  conversation  that  took  place.  That  is  what  he 
said  he  had  said. 

Q.  You  mean  he  came  in  and  handed  you  $10,000  in  cash  and 
said  to  credit  that  to  his  account  ?    A.  I  went  to  his  office. 

Q.  Oh,  you  went  to  his  office  ?    A.  I  went  to  his  office. 

Q.  At  115  Broadway?    A.  115  Broadway. 

Q.  How  did  you  come  to  go  there?  Was  it  at  his  request? 
A.  It  was. 

Q.  Had  you,  prior  to  going  there,  communicated  with  him 
about  his  paying  something  on  account  of  this  account  ?  A.  Only 
in  these  letters. 

Judge  Hiscock. —  Will  you  ask  him  to  state  again  what  the 
condition  of  the  account  was  on  that  day  ?  There  are  so  many  I 
have  forgotten ;  I  didn't  follow  them. 

Mr.  Eresel. —  Yes. 

Q.  On  the  18th  of  November.  1912,  will  you  state  how  the 
account  stood?  A.  On  the  18th  of  November,  1912,  we  had  500 
shares  of  CCC,  200  shares  ot  Smelter,  100  shares  of  Southern 
Pacific;  the  debit  balance  was  $40,612;  the  market  value  was 
$52,600;  the  equity  or  margin  was  $11,988. 

By  the  President: 

Q.  I  thought  the  previous  account  was  a  debit  balance  of 
$48,000?    A.  $10,000. 
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Q.  This  is  after  the  payment  of  the  $10,000  on  that  day! 
A.  Yea,  sir. 

The  PreBident —  I  think  that  is  what  Judge  Hiscock  wante. 

Judge  Hisoock. —  I  wanted  what  the  condition  of  the  aooount 
was  bef  ora 

The  President—  That  is  what  I  thou^t 

By  Judge  Hiscock  : 

Q.  All  there  is  to  it  is  that  there  was  $10,000  worth,  as  yoa 
stated  itt    A.  Yea,  sir. 

By  Mr.  Kresel : 

Q.  In  other  words^  his  margin  then  was  only  about  how  much ! 
A.  About  $2,000. 

By  the  President: 

Q.  On  800  shares  t    A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  Now,  we  will  run  along,  after  the  18th  of  November,  1912 ; 
the  next  change  in  the  account  was  the  purchase  of  100  shares  of 
Big  Four  again?    A.  On  December  5,  1912. 

Q.  And  you  bought  it  at  52  ?    A.  Yes. 

Q.  And  the  next  change  was  that  on  the  16th  of  December, 
there  was  another  payment  of  $6,000  in  cash,  in  the  account! 
A.  Yes,  sir. 

Q.  Was  that  made  to  you?     A.  No. 

Q.  To  whom  was  it?     A.  I  don't  know. 

Q.  Now,  on  December  17,  1912,  the  day  after  he  made  that 
payment  of  $6,000.  did  he  take  out  10  shares  of  Big  Fou/?  A 
Yes,  sir. 

Q.  And  what  number  of  certificate  did  you  deliver  to  him? 
A.  C26681. 

Qi  Was  that  the  number  of  the  certificate  that  you  h&d  bought 
for  him  on  Dopcmbor  5th?    A.  Yes. 
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Q.  What  was  the  state  of  the  account  then,  on  December  17, 
1912,  after  he  took  out  the  100  shares  of  Big  Four?  A.  On 
December  17,  1912,  he  had  500  shares  of  CCC,  200  shares  of 
Smelters,  100  shares  of  Southern  Pacific;  the  debit  balance  was 
$40,167;  the  market  value  was  $47,400;  the  equity  or  margin 
was  $7,233. 

By  the  President  : 

Q.  Was  that  before  he  made  the  payment  or  after  he  made  the 
payment,  and  took  the  100  shares  ?  A.  After  he  made  the  pay- 
ment and  took  the  100  shares. 

By  Mr.  Eresel: 

Q.  Now,  we  come  to  the  end  of  December,  1912.  How  did 
the  account  stand  then?  A.  The  end  of  December,  the  30th  of 
December,  1912,  the  account  had  500  shares  of  CCC,  200  shares 
of  Smelters,  100  shares  Southern  Pacific.  The  debit  balance 
was  $40,261 ;  the  market  value  was  $48,900;  the  equity  or  mar- 
gin was  $8,639. 

Q.  Did  you  see  Mr.  Sulzer  on  the  30th  of  December,  1912? 
A.  I^ot  to  my  knowledge. 

Q.  Did  you  have  any  talk  with  him  over  the  telephone  or  did 
you  get  any  letter  from  him  on  thnt  day  ?    A.  Not  that  T  know  of. 

Q.  Did  vou  write  anv  letter  on  that  dnv  or  about  that  dav? 
A.  I  will  have  to  refer  to  the  books.    Not  that  I  know  of. 

Q.  Please  do  that  ?    A.  December  30th  ? 

Q.  December  30,  1912.  A.  The  next  letter  that  we  wrote  him 
was  Dei'ember  13,  1912. 

Q.  December  13th?    A.  Yes. 

Q.  Well,  did  yon  at  about  the  end  of  the  year,  then  ?  Let  me 
see  that  letter  of  December  13th. 

(Counsel  and  witness  examine  letter  referred  to.) 

Q.  You  have  a  letter  of  December  11th,  haven't  you?  A.  I 
have. 

Q.  Will  you  read  that,  please  ?    A.  (Reading) 
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"  December  11,  1919 

''Hon.  William  Stdzer,  Washington,  D.  C: 

"  Deab  Sib. — ^As  you  no  doubt  are  awaie^  a  panicky  con- 
dition has  existed  in  the  market  the  past  few  days.  We 
would  therefore  appreciate  a  deposit  from  you.  Thanking 
you  in  advance^  we  are^ 

"  Very  truly  yours, 

"  HaBBIS  &  FULLEB.'* 

Q.  Now,  did  you  get  this  reply  (passing  paper  to  witness). 
A.  (After  examining.)     We  did. 

Q.  Just  read  that,  please.  A.  (Reading.)  Written  on  the 
12th  day  of  December,  1912. 

"  Messrs.  Harris  &  FtUler,  J^5  Broadway,  New  York  CUy: 

"  Gbntlembn. —  Your  letter  to  Congressman  Suker  just 
received.  He  will  be  glad  to  take  the  matter  up  with  you 
when  ho  comes  to  New  York  the  first  of  the  week.  Believe 
me,  "  Very  sincerely  yours, 

"  F.  S." 

Q.  Cisna,  isn't  it?    A.  Cisna,  Secretary. 

Mr.  KreseL —  Just  have  that  marked,  will  you,  so  we  will  keep 
our  records  straight    Mark  that 

(The  letter  offered  for  identification  was  received  and  marked 
Exhibit  M-93  for  identification.) 

Q.  Now,  following  the  receipt  of  this  letter  and  on  the  16th  of 
December,  there  was  $6,000  paid  into  the  account,  isnH  that  right! 
A.  There  was. 

Q.  Yes,  Now,  have  you  found  any  —  a  copy  of  any  letter 
which  you  wrote  to  Mr.  Suker  about  the  end  of  the  year  ? 

Mr.  Marshall.^  The  $6,000  you  have  just  referred  to  is  the 
$6,000  of  which  the  witness  spoke  a  few  moments  ago? 

Mr.  Kresel. —  Yes. 

The  Witness. — (After  examining  book.)  The  date  please,  Mr. 
Stenographer. 
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Q.  The  end  of  the  year  1912 1    A.  (After  examining  book.) 
The  next  letter  appears  as  of  June  9,  1913. 
Q.  Well,  we  will  come  to  that  later.    Now  -« 

The  President. —  Well,  your  answer  — 

The  Witness. —  That  is  correct. 

The  President. —  Then  your  answer  is  you  find  no  letter  about 
the  end  of  the  year? 

The  Witness. —  I  do  not. 

Q.  Do  you  find  any  letter  that  you  received  from  Mr.  Sulzer 
about  the  end  of  the  year  1912  ?    A.  No. 

Q.  Have  you  produced  all  of  the  letters  that  you  have  and  that 
you  received  from  Mr.  Sulzer  ?    A.  I  have. 

Q.  And  is  that  the  only  one  that  I  just  read  before  ?    A.  Yes. 

Q.  Now,  I  want  to  show  you  this  copy  of  the  transcript,  or 
transcript,  because  you  have  not  your  last  ledger  here,  I  under- 
stand?    A.  No. 

Q.  With  our  permission  you  took  it  back? 

The  President. —  Your  adversary,  I  think,  consented  that  you 
might  use  the  transcript  instead  of  the  original. 

Mr.  Marshall. —  We  have. 

Q.  Look  at  that  paper,  and  state  whether  that  is  a  transcript 
of  what  appears  upon  your  last  ledger?  A.  (After  examining) 
Yes,  sir. 

Q.  Now,  I  direct  your  attention  to  the  following  entry  — 

The  President. —  Now,  you  want  that  marked  in  evidence? 

Mr.  Kresel. —  I  just  want  the  —  not  for  the  present. 

Q.  I  direct  your  attention  to  the  entry  on  the  credit  side  of 
this  account  on  December  30,  1912,  reading  as  follows  (reading). 
*'  December  30,  500  COC ;  200  Am.  Smelters ;  100  So.  Pac.  De- 
livered H.  &  F.  Account  Loan,  $40,261.58,"  and  I  ask  you 
whether  you  gave  the  directions  to  your  bookkeeper  to  make  that 
entry  on  your  ledger  ?    A.  I  did  not. 
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Q.  Who  did  {    A.  I  don't  know. 

The  President. —  Well,  what  does  it  mean  f 

Mp.  Kresel. —  If  your  Honor  will  permit  me,  may  I  question 
him  about  that  ? 

Q.  H.  &  F.  in  that  entry  stands  for  Harris  &  Fuller,  does  it 
not?    A.  Yes. 

Q.  Now,  I  will  ask  you  the  question  which  the  C!ourt  just 
asked.  What  does  that  entry  mean?  A.  It  was  a  cross  entry 
of  a  loan  made  on  that  date. 

Q.  A  loan  made  to  whom  ?    A.  William  SuLeot. 

Q.  By  whom  ?     A.  Harris  6  Fuller. 

Q.  Was  it  made  in  cash?     A.  No. 

Q.  By  check?     A.  It  was  a  cross  entry  on  my  book. 

Q.  Now,  just  answer  the  question.  Was  it  made  by  check? 

The  President — Go  easy  with  the  witness;  he  is  going  to 
answer. 

Q.  Was  it  made  by  check?    A.  Na 

Q.  Did  any  money  pass  from  Harris  &  Fuller  to  Sulzer  ?  A. 
No. 

Q.  Did  you  speak  to  Sulzer  on  that  day  about  making  any  loan 
to  him  ?    A.  No. 

Q.  Did  anybody  in  your  firm  ?     A.  I  don't  know. 

Q.  What  were  the  terms  of  the  loan,  how  long  was  it  to  runt 
A.  No  date  set 

Q.  What  interest  was  it  to  draw  ?    A.  I  think  5  per  cent 

Q.  That  was  the  rate  of  interest  you  had  been  charging  him 
right  along  on  this  account?    A.  Yes. 

Q.  Did  he  give  a  note  for  this  loan  ?    A.  No. 

Q.  Did  he  give  any  memorandum  about  it?    A.  No. 

Q.  Now,  what  was  the  purpose,  if  I  may  so  call  it  —  of  making 
that  entry  in  the  account  of  William  Suker  on  that  day  ?  A.  The 
purpose  was  to  keep  those  securities  in  our  possession  all  the  tima 

Q.  You  had  had  them  in  your  possession  right  along,  had  you 
not?    A.  Not  necessarily. 

Q.  Well,  didn't  you  have  them  in  your  possession  right  along! 
A.  I  mean  by  in  our  possession,  in  our  box. 
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Q.  Welly  hadn't  yon  had  them  in  your  box  right  along}    A. 

Q.  Where  had  they  been  t  A.  They  might  have  been  in  loans, 
collateral  loans. 

By  the  President : 

Q.  That  is,  the  loans  that  yon  obtained  from  other  parties! 
A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  Well,  now,  you  could  have  —  you  had  it  in  your  power  right 
along,  either  to  hold  those  securities  in  your  box  or  to  send  them 
out  as  securities  for  loans  f    A.  Yes. 

Q.  Was  it  necessary  that  this  entry  be  made  upon  the  books 
of  your  firm  in  order  thereby  you  should  be  enabled  to  keep  these 
securities  in  your  box?  A.  A  loan  of  that  character  made  we 
would  keep  the  securities  in  our  box. 

Q.  A  loan  of  what  character?    A.  Of  this  loan. 

Q.  What  is  the  character  of  this  loan ;  how  was  it  a  loan  ? 

By  the  President : 

Q.  Will  you  not  explain  exactly  why  it  was  and  what  it  means ; 
what  was  the  reason  for  this  change;  apparently  it  was  an  ordi- 
nary account  current  before  that  ?    A.  Yes,  sir. 

Q.  Why  did  you  change  it,  and  did  you  have  any  conversation 
with  Gk>vemor  Sulzer  about  the  change?  A.  I  had  no  conversa- 
tion with  him  whatever  in  regard  to  it 

Q.  What  was  the  object  of  tiiat  transaction;  what  would  it 
mean  in  a  stockbroker's  office?  A.  It  would  mean  that  instead 
of  taking  those  securities  and  putting  them  out  in  collateral  loans 
we  would  keep  them  in  our  box  and  not  use  them. 

By  Mr.  Kresel : 

Q.  What  was  the  purpose  of  doing  that  f 

By  the  President : 

Q.  Why  did  you  want  to  make  that  change?  That  was  no 
accommodation  to  you,  was  it  ?    A.  None  whatever. 
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Q.  On  the  contrary,  it  was  limiting  your  power  to  use  them  ? 
A.  It  was. 

Q.  How  did  you  come  to  do  it?  A.  Probably  because  my 
partners  thought  it  was  wise  not  to  have  securities  going  aiound 
the  street  in  William  Sulzer's  name. 

By  Mr.  Kresel: 

Q.  William  Sulzer  had  been  elected  Governor  by  that  tiroB, 
had  he  not? 

Mr.  Marshall. —  Yes,  we  concede  that 

Q.  Isn't  that  the  fact  ?    A.  Yes. 

Q.  And  he  was  just  about  to  be  inaugurated?    A.  Yes. 

Q.  The  very  next  day  ?    A.  Yes. 

Q.  And  is  it  your  recollection,  Mr.  FuUer,  that  you  had  no 
talk  with  Mr.  Sulzer  about  that  time  about  making  this  change 
upon  your  books?  A.  I  don't  recollect  any  talk  with  him  in 
regard  to  it,  no. 

Q.  Who  was  the  bookkeeper,  if  you  can  tell  us,  that  made  that 
entry  ?  Of  course  you  have  not  the  book,  but  I  thought  you  mig^t 
be  able  to  tell  us  ?    A.  I  cannot  telL 

By  the  President: 

Q.  Was  there  more  than  one  bookkeeper  on  the  ledger!  A. 
Yes,  sir. 

Q.  How  many  ?    A.  Three. 

Q.  Who  were  they?  A.  L.  R  Schenck,  Howard  Omuiy  I 
don't  know  the  name  of  the  other. 

Q.  In  the  ordinary  course  of  business,  witness,  that  would  not 
be  done  by  a  bookkeeper  of  his  own  authority,  it  would  be  done 
by  direction  of  one  of  the  partners  ?    A.  Absolutely. 

Q.  And  your  partners  are  whom?  A.  Andrew  G.  Vogt  and 
Clarence  E.  Nims. 

Q.  And  are  they  both  in  the  city  of  New  York  now,  so  far  aa 
you  know?    A.  I  think  so. 

Q.  Now,  Mr.  Fuller,  I  want  to  exhaust  your  recollection  about 
this  transaction.  Don't  you  remember  having  a  talk  with  Mr. 
Sulzer,  about  the  30th  of  December,  1912,  in  which  he  told  you. 
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in  substance  that^  owing  to  the  change  in  his  situation  by  reason 
of  his  election,  he  should  prefer  that  the  accounts  which  he  was 
carrjing  with  your  firm  should  be  thus  transferred  into  an  alleged 
loan  !    A.  I  do  not 

Q.  Is  your  recollection  so  clear  about  the  subject  that  you  will 
srwear  that  no  such  conversation  took  place  ?    A.  I  will  not. 

Q.  Now,  you  have  a  book,  have  you  not,  in  your  firm,  and  had 
at  that  time,  wherein  loans  made  by  your  firm  were  entered  ?    A, 


Q.  Have  you  that  book  here  t    A.  I  have  not. 

Q  What  is  the  name  of  that  book?  What  is  it  called?  A. 
Stock  loan. 

Q.  Stock  loan  ?    A.  Yes,  sir. 

Q.  And  in  that  book  are  made  entries  of  loans  which  are  made 
by  Harris  &  Fuller  from  other  people,  and  also  loans  made  by 
Harris  &  Fuller  to  other  people?    A.  No. 

Q.  What  entries  are  made  in  there?  A.  Records  of  money 
borrowed  only. 

Q.  By  Harris  &  Fuller  ?    A.  By  Harris  &  Fuller. 

Q.  In  what  book  is  the  record  kept  of  loans  made  by  Harris  & 
Fuller  to  other  people?  A.  It  would  be  on  the  blotter  and  in 
money  loan  account  on  the  ledger. 

Q.  Very  well.  Now,  please  turn  to  money  loan  account,  the 
ledger  of  December  30,  1912.  Have  you  that  here?  A.  The 
ledger  is  in  New  York. 

Q.  Have  you  the  blotter  of  December  30,  1912  ?    A.  I  think  so. 

Q.  Please  turn  to  that  and  see  whether  there  is  any  record  of 
this  loan  to  William  Sulzer  ?    A.  I  do. 

Q.  You  are  pointing  to  an  entry  in  this  blotter,  under  date  of 
Monday,  December  30,  1912.  It  is  the  last  entry  on  the  page,  is 
it  not  ?  A.  On  that  page.  It  is  carried  forward  to  the  next  page, 
though. 

Q.  Is  the  entry  to  which  you  pointed  the  last  entry  on  that 
page  ?  A.  It  is  the  last  entry  on  that  page  for  that  day.  It  is  not 
the  last  entry  made  for  that  day  on  this  book. 

By  the  President: 

Q.  That  is  to  say,  there  are  some  entries  for  that  on  the  fol- 
lowing page  ?    A.  There  are  eight  pages  of  entries  on  that  day,  sir. 
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Q.  And  this  is  not  the  last  of  the  whole  ei^t  pages!  A.  This 
is  the  last  on  the  first  page  of  that  day. 

By  Mr.  Eresel: 

Q.  And  is  there  a  line  drawn  nnder  the  entries  preceding  ths 
entry  now  in  question  t    A.  Na 

Q.  Is  there  a  line  drawn  there  at  all  f    A.  There  is. 

Q.  Through  what !  A.  Through  an  entry  that  was  made  transr 
ferrisg  forty  shares  of  Brooklyn  Rapid  Transit  from  some  name 
to  the  name  of  Harris  &  Fuller. 

Q.  In  whose  handwriting  is  the  entry  that  you  have  pointed  to 
as  the  entry  with  r^ard  to  the  Sulzer  account!  A.  L.  R 
Schenck. 

Q.  Is  he  your  bookkeeper!  A.  He  is  our  cashier  and  blotter 
man. 

Q.  Is  he  still  in  your  employ !    A.  He  is. 

Mr.  Kresel. —  I  offer,  if  your  Honor  please^  the  entry  pointed 
to  by  the  witness,  in  evidence. 

Mr.  Herrick — Read  it  in  evidence. 

Mr.  Kresel. —  No,  I  want  it  marked  in  eyidenoe^  then  we  will 
read  it. 

The  President. —  Mark  it  in  evidenca 

(The  entry  offered  in  evidence  received  and  marked  Exhibit 
M-96.) 

Mr.  Kresel. —  May  I,  if  your  Honor  please,  have  this  passed 
around  to  the  Court  (referring  to  Exhibit  M-96)  ! 

The  President. —  Yes ;  if  you  want  to. 

Mr.  Herrick. —  Cannot  we  have  it  read  in  evidence  first ! 

The  President —  Yes.    It  will  be  read  first 

Mr.  Kresel. —  The  entry  reads  as  follows: 

''Loan  W.  S.  500  CCC;  200  Smelter;  100  Stmthem  Pacifioi 
$40,261.68,"  "  Money  loaned." 
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Then  the  foUowing  niunbeiB  of  certificateBS 
C-35806  — 

The  President —  Well,  it  is  not  necessary  to  read  thoee. 

Mr.  KreseL —  That  is  not  necessary  t 

The  President. —  Now 

By  Mr.  Kresel : 

Q.  Before  I  pass  this  around,  Mr.  Fuller,  I  direct  your  atten- 
tion to  the  letters  W.  S.  after  the  word  '^  loan  "  and  ask  you  to 
state  whether  you  know  when  those  letters  were  written  in  there? 
A.  I  do  not 

Q.  Do  you  know,  Mr.  Fuller,  when  that  entry  waa  made?  A. 
The  day  that  it  appears  there,  December  30,  1912. 

Q.  You  know  that,  do  you  f  A.  Well,  that  is  the  way  we  do 
business. 

By  the  President: 

Q.  That  is  what  you  mean ;  have  you  any  personal  knowledge 
or  recollection?    A.  No,  I  have  not 

Q.  It  is  not  in  your  handwriting?    A.  No,  sir. 

Q.  As  you  stated,  it  was  in  Schenck's  handwriting?  A.  Yes, 
sir. 

(At  this  point  the  witness  spoke  privately  with  Mr.  EreseL) 

Mr.  Eresel. —  The  witness  wants  to  know  whether  he  can  cover 
up  the  other  names  in  the  book? 

The  President. —  Yes,  he  should.  There  need  be  no  third 
party's  names  brought  in  here. 

Q.  I  have  no  curiosity  about  them. 

The  President. —  No,  not  you.  Yes,  you  may  cover  them  up, 
witness.    That  is  f  i^r. 

Judge  Bartlett. —  Would  it  be  proper  if  counsel  would  dis- 
close why  it  is  important  for  us  to  look  at  this,  and  why  it  does  not 
sufRce  for  us  to  merely  hear  it  read  ? 
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Mr.  Kresel. —  If  tho  Court  please,  it  is  claimed  by  the  mana- 
gers that  this  entry  was  not  made  on  December  30,  1912;  lliat 
it  shows  upon  its  face  that  it  was  not  made  at  that  time,  and  that 
part  of  it  was  not  made  at  the  same  time  that  the  other  was  made, 
and  we  shall  ask  your  Honors  to  direct  the  witness  to  leave  this 
book  in  Court  so  that  we  may  give  our  experts  access  to  this  book, 
in  order  that  they  may  more  closely  examine  it 

The  President. —  Yes,  but  I  think  it  is  right  the  names  of 
other  parties  should  be  protected. 

Mr.  Marshall. —  May  it  please  the  Court:  I  desire  at  this 
time  to  object  to  this  book  on  the  ground  that  it  appears  clearly 
that  this  book  was  the  book  of  Harris  &  Fuller.  There  is  nothing 
to  indicate  that  the  respondent  had  any  knowledge  of  this  book  or 
the  entries,  or  the  character  of  the  entries,  or  when  they  were 
made,  or  how  they  were  made.  This  is  entirely  a  matter  whidi 
is,  so  far  as  he  is  concerned,  res  inter  alios  acto,  and  they  do  not 
pretend  to  have  ever  had  a  conversation  with  the  respondent  or 
that  his  attention  was  ever  called  to  this  entry.  Why  then,  shall 
the  books  or  the  entries  upon  books  of  a  third  party  be  considered 
as  evidence  in  any  way  against  the  respondent? 

The  President. —  You  have  let  it  all  go  in  to  this  stage. 

Mr.  Marshall —  No,  your  Honor,  may  I  make  an  explanation 
as  to  that.  We  have  objected  to  nothing  concerning  the  account, 
and  the  transaction  as  to  which  this  witness  had  knowledge  of 
the  fact  that  stocks  were  put  up  as  collateral,  that  certain  loans 
were  made,  that  certain  stocks  were  purchased,  but  this  is  an 
entry  in  these  books  made  on  the  31st,  or  as  of  the  31st  of  Decem- 
ber, 1912,  and  they  are  now  claiming  that  there  was  something 
wrong  or  irregular  about  that  entry.  That  is  the  subject  that  we 
are  now  addressing  our  attention  to,  not  to  the  account  itseU. 

The  President. —  You  have  allowed  it  to  go  in.  It  is  in  evi- 
dence now,  and  the  Court  can  not  do  other  than  to  let  it  stand. 
Of  course,  unless  your  client  is  connected  with  it  in  some  way, 
there  is  no  inference  against  your  client  from  it,  but  I  will  not, 
at  this  stage,  after  it  has  gone  in,  try  to  prevent  it 
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Mr.  Marshall. —  I  was  otherwise  engaged  when  it  was  offered 
and  I  move  to  strike  it  out. 

The  President — I  think  I  will  let  it  stand. 

Mr.  Stanchfield. —  Just  a  word  in  answer  to  the  statement  of 
counsel.  You  asked  the  witness  why  that  change  was  made.  He 
gave  the  reason  that  he  presumed  one  of  his  partners  did  not  want 
the  name  of  William  Sulzer  floating  around  the  street,  or  in  sub- 
stance that. 

The  President. —  I  have  forgotten  whether  counsel  suggested 
that.  He  said  probably  one  of  his  partners  dictated  that  change. 
But  I  will  let  it  go  in. 

By  the  President: 

Q.  Have  you  covered  that  up?     A.  Yes,  sir. 

The  President. —  Then  show  it  to  the  gentlemen  of  the  Court. 

Senator  Foley. —  While  they  are  examining  the  record  may  I 
ask  a  question? 

The  President. —  No,  you  had  better  wait,  because  the  attention 
of  our  fellow  members  will  be  distracted  from  this  book.  If  you 
will  wait  until  the  end,  when  it  has  been*  passed  around  and  then 
put  your  question,  I  think  it  will  be  better. 

The  President. —  Do  not  have  any  conversation  with  the  counsel, 
gentlemen.     You  may  have  it  among  yourselves. 

Now,  Senator  Foley,  you  may  put  your  question  to  the  witness, 
if  you  want  to. 

By  Senator  Foley: 

Q.  Mr.  Fuller,  I  want  to  know  if  you  had  the  total  amount  ad- 
vanced by  your  firm  on  the  collateral  deposited  with  you  to  the 
respondent  personally  ?  You  gave  the  figures  separately.  I  want 
to  know  if  you  have  the  total  there?  A.  I  think  that  the  trans- 
cript that  Mr.  Kresel  has  will  show  tJiat. 

Mr.  Kresel. —  What  was  that? 
28 
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The  Witness. —  The  total  amount  of  the  moneya  paid  to  Gov- 
ernor Snlzor  by  my  firm. 

Mr.  Kresel. —  I  will  ccHne  to  that>  Senator  Foley,  in  jnat  a 
minute,  if  you  will  just  let  that  stand. 

By  Mr.  Kresel : 

Q.  Mr.  Fuller,  will  you  be  good  enough  to  remove  that  paper 
that  you  have  pinned  over  the  entries  long  enough  for  you  to  state 
whether  the  summation  of  the  amounts  on  that  page  where  the 
entry  in  question  is  written  includes  the  $40,000  referring  to  that 
entry!    A.  Yes. 

Q.  Now,  may  I  —  will  you  cover  the  names  and  let  me  just 
look  at  the  figures  ? 

(Counsel  and  the  witness  here  examine  the  book  referred  ta) 

Q.  Mr.  Fuller,  I  ask  you  again  to  total  up  the  figures  in  that 
column,  and  state  whether  it  is  not  a  fact  that  the  total  at  the 
foot  of  the  column  does  not  include  the  $40,000  which  you  say 
was  loaned?  A.  (After  making  calculation)  The  figures  in  that 
column  do  foot  up  the  total  amount  of  the  figures  at  the  bottom 
of  the  page. 

By  the  President: 

Q.  Including  that  $40,000,  whatever  it  was,  forty  odd  thousand 
dollars  t    A.  It  does  include  the  $40,261.58. 

By  Mr.  Kresel: 

Q.  What  do  your  figures,  as  you  now  calculate  them,  what  are 
they?  A.  The  amount  brought  forward  is  $180,383.13  from  the 
page  preceding.  The  amount  at  the  bottom  of  the  page  totals 
$585,978.64. 

Q.  Is  that  what  appears  written  there  in  ink  ?  A.  That  is  what 
appears  there  written  in  ink,  yes,  sir. 

Q.  And  what  do  you  make  the  figures,  as  you  just  totaled  them 
up?     A.  $585,978.54. 

Q.  And  how  much  is  carried  forward  on  the  next  page! 
A.  $100,  oh,  on  the  next  page,  $585,978.54. 
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Q.  Exactly  the  amount  whiok  appears  there  in  ink?  A.  Yes, 
sir. 

Q.  Now,  then^  tomijiig  again  to  the  account  —  you  will  have 
to  use  this  because  you  have  not  got  your  ledger  —  after  the  30th 
of  December,  1912,  what  is  the  next  entry  in  that  account! 
A.  January  1,  1912. 

Q.  I  am  speaking  of  entries  after  December,  1912. 

The  President —  That  is,  January  of  this  year  t 

Mr.  KreseL — Ko.  He  has  made  a  mistake,  if  your  Honor 
please.    He  was  looking  at  the  wrong  colunui. 

The  President — Oall  his  attention  to  the  error,  Mr.  KreseL 

By  Mr.  Kresel: 

Q.  What  is  the  answer,  Mr.  Fuller  t    A.  June  16,  1918. 

Q.  Now,  before  we  take  up  that  entry,  will  you  state  whether 
between  the  30th  of  December,  1912,  and  the  16th  of  June,  1913, 
you  had  any  communication  with  Governor  Sulzer  t  A.  Not  that 
I  recall. 

Q.  Just  look  at  your  letter  book.  Didn't  you  write  him  on  or 
about  the  2d  or  3d  of  June,  1913  ?    A.  No. 

Q.  Please  look  and  make  sure.  A.  You  are  speaking  about 
me  personally.    I  do  not  write  the  letters. 

The  President —  Look  at  your  letter  book  and  see  if  the  firm 
did  not 

Mr.  KreseL — I  did  not  mean  you  personally;  I  meant  your 
firm.  t 

The  Witness. —  What  was  the  date? 

The  President — Do  you  know  the  date? 

Mr.  Kresel. —  I  do  not  I  know  it  was  early  in  June.  A.  It 
was  June  9,  1913. 

Q.  That  is  right  Please  read  into  evidence  that  letter?  A. 
(Reading)  ^^We  sent  you  a  telegram  last  week  stating  that 
we  would  like  to  have  an  interview  with  you,  but  as  yet  have 
not  received  any  reply.    It  is  very  imperative  that  we  should  get 
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in  eonmiTUiicatioii  with  you  immediatdy  and  we  would  theref<»e 
thank  you  to  advise  us  upon  receipt  of  this  letter  where  and  when 
we  can  see  you.    Yours  very  truly,  Harris  &  Fuller." 

Q.  Where  is  that  addressed  to?  A.  Executive  Mansion, 
Albany,  K  Y. 

Q.  Have  you  a  copy  of  the  telegram  which  is  spoken  of  in  that 
letter  as  having  been  sent  to  the  Governor?    A.  I  have  not. 

Q.  The  tel^rams  are  not  copied  in  that  book  ?    A.  No,  sir. 

Q.  This  was  the  9th  of  June,  was  it  ?    A.  The  9th  of  June. 

Q.  Now,  see,  whether  between  the  9th  and  16th  of  June  you 
wrote  him  any  more  letters  ?    A.  On  the  11th  of  Juna 

Q.  Please  read  that  one.     A.  (Eeading) : 

"June  11,  191S 
''Honorable  WUliam  SuLzer,  Albany ,  New  York: 

"  Deab  Sib. —  We  have  been  endeavoring  for  a  number  of 
days  to  get  in  touch  with  you  in  reference  to  the  condition 
of  your  account,  it  being  very  bad  and  weak,  without  any 
suocesa^  and  until  this  a.  m.,  when  we  were  advised  that  yon 
would  meet  us  on  Saturday,  June  14th,  at  the  Waldorf, 
which  arrangement  is  not  at  all  satisfactory  owing  to  the 
feverish  and  uncertain  condition  of  the  market.  We  most 
insist  on  immediate  attention  to  this  very  important  matter. 
Therefore,  we  request  a  deposit  of  $15,000  at  once  to  bring 
your  account  up  to  the  required  margin.  Failing  to  comply 
immediately  with  our  demand,  we  ask  you  to  take  up  or 
transfer  your  account  forthwith,  as  we  would  rather  have 
you  do  that  than  compel  us  to  sell  you  out  Your  indifference 
necessitates  us  to  take  this  method  of  calling  your  attention 
to  what  we  believe  is  of  vital  interest  to  yourself;  therefore 
are  of  the  opinion  that  after  you  realize  the  importance  of 
promptness  you  will  immediately  comply  and  oblige  us  with 
the  amount  requested. 

"  Hoping  to  hear  from  you  either  by  wire  or  telephone 
immediately  upon  receipt  of  this  communication,  we  are, 

"  Yours  truly, 

^  Hassis  &  Yjtllksl^ 
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Q.  Mr.  Fuller,  on  what  day  between  the  30th  of  December, 
1912,  and  the  11th  of  June,  1913,  was  this  loan  changed  back 
into  an  account  so  that  it  now  required  margin?  A.  It  was  not 
changed. 

By  the  President : 

Q.  It  remained  then  at  the  time  of  that  correspondence  in  the 
same  form  that  it  was  at  the  close  of  the  preceding  year?  A. 
Yes,  sir. 

Q.  That  is,  a  loan  ?    A.  Yes,  sir. 

By  Mr.  Kresel: 

Q.  Now  then,  we  will  come  to  the  16th  of  June,  1913;  what 
happened  then?  A.  The  16th  of  June,  1913,  the  loan  was  re- 
duced from  $40,261.58  to  $36,851.01. 

Q.  Is  that  all?    A.  That  is  all. 

Q.  Now,  Mr.  Fuller,  in  the  first  place  what  you  did  on  the 
16th  of  June,  1913,  was  to  charge  the  account  with  interest  on  the 
debit  balance  of  the  30th  of  December,  1912,  from  that  date  to  the 
16th  of  June,  1913;  is  that  not  correct?  A.  We  returned  the 
loan  by  a  cross  entry  on  our  books  charging  the  interest  to  date  and 
crediting  a  check  for  $5,000  received  from  A.  E.  Spriggs  and  a 
diyidend  received  on  200  shares  of  Smelters  of  $200. 

Q.  Won't  you  please  follow  me  and  let  me  see  if  we  cannot  get 
it  the  way  I  tried  to  get  it  ?  Is  it  not  a  fact  that  on  the  16th  of 
June,  1913,  you  charged  this  account  with  interest  on  the  amount 
which  was  due  on  the  30th  of  December,  1912,  from  that  date  to 
the  16th  of  Jtme,  1913  ?    A.  Interest  was  charged  to  date,  yes. 

Q.  And  that  amounted  to  $939.43  ?    A.  I  could  not  state  there. 

Q.  Well,  look  at  your  account  and  state  ?    A.  Yes,  sir. 

Q.  Now,  on  the  same  day  you  received  a  check  of  $5,000  did 
jou  not,  from  Mr.  Sulzer,  or  Governor  Sulzer?  A.  No,  from 
Mr.  Spriggs. 

Q.  No,  it  was  a  check  of  A.  E.  Spriggs,  but  didn't  you  receive  it 
from  Governor  Sulzer  ?    A.  I  think  not. 

Q.  Do  you  know  personally?     (No  response.) 
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By  the  President : 

Q.  Did  you  do  it  or  did  somebody  else  in  the  office  get  that 
cheek  i    A.  Somebody  else  in  the  office  got  the  checL 

By  Mr.  Kresel : 

Q.  Wasn't  it  a  check  of  A.  E.  Spriggs  ?    A.  Yea. 

Q.  And  that  is  the  only  entry  that  appears  on  this  transcriptt 
A.  Yes. 

Q.  It  doesn't  appear  that  Spriggs  delivered  it,  does  it?    A.  No. 

Q.  All  right.  Now,  then,  in  addition  to  getting  this  check  for 
$6,000,  yon  also  credited  the  account  on  that  day  with  the  receipt 
of  a  dividend  on  the  American  Smelters  of  $200,  is  that  correct  t 
A.  Right. 

Q.  And  you  anticipated,  did  you  not,  the  receipt  of  a  dividend 
on  100  Southern  Pacific  of  $150,  because  that  you  did  not  receive 
until  July  1st,  according  to  your  account.  (Counsel  passes  ptper 
to  witness). 

The  President. —  As  I  understand  it,  dividends  are  declared  to 
stockholders  on  a  certain  date,  but  may  be  payable  at  a  later  day  I 

Mr.  Kresel. —  Bight 

By  the  President: 

Q.  Had  you  transferred  those  stocks  to  your  name?  A.  I 
couldn't  say,  sir. 

Q.  Well,  you  got  the  dividend  there?  A.  We  credited  this 
account  on  July  1st,  we  credited  William  Sulzer's  account  with 
1^  per  cent  dividend  on  100  shares  of  Southern  Pacific 

Q.  Well,  then,  you  credited  it  with  Smelters  too,  didn't  you,  the 
dividend  ?    A.  1  per  cent  dividend  on  200  shares  of  Smeltera 

Q.  You  would  not  have  done  that  —  you  would  not  have  re- 
ceived it,  would  you,  unless  the  stock  was  transferred  to  your 
name  i    A.  Probably  it  was. 

By  Mr.  Kresel: 

Q.  Now,  Mr.  Fuller,  let  us  assume  now  that  you  received  that 
dividend  on  the  Smelters,  not  on  July  1st,  but  on  the  16  th  of 
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June,  because  you  will  see  from  the  calculation,  that  you  credited 
it  as  of  that  date.  The  fact  is,  then,  that  you  have  received  on  the 
16th  of  June,  $5,000  in  a  check  and  $350  in  the  way  of  dividends, 
making  $5,350,  isn't  that  correct  ?    A.  Yes. 

Q.  Now,  deduct  the  $5,350  from  the  total  debit  balance  on  that 
day,  and  see  whether  the  difference  is  not  $53,851.01  ?    A.  It  is. 

Q.  And  that  is  exactly  the  amount  of  what  I  showed  you  in  the 
loan,  isn't  it  ?    A.  That  is  the  loan  account  that  day. 

Q.  In  other  words,  you  made  an  entry  in  that  account  that  on 
the  16th  of  Jime,  1913,  you  loaned  Governor  Sulzer  $35,851.01, 
when  as  a  matter  of  fact  there  wasn't  a  cent  passed  to  him,  isn't 
that  right? 

Mr.  Marshall. —  Wait  a  minute. 

Mr.  Kresel. —  All  right,  I  withdraw  that. 

The  President. —  You  have  got  all  that ;  he  has  told  you  how  it 
was  done;  it  was  a  mere  book  entry. 

By  Mr.  Eresel: 

Let  me  repeat  just  one  question.  What  was  true  of  the  alleged 
loan  transaction  of  December  30th,  is  true  of  the  one  of  Jime  1, 
1913,  is  it  not  ? 

Mr.  Marshall. —  I  object  to  that  as  leading  and  improper. 

The  President. —  It  is  only  to  shorten  matters. 

Mr.  Marshall. — ^And  summing  up  at  the  same  tima 

By  the  President: 

Q.  Well,  you  have  stated  there  what  you  did.  You  calculated 
interest  and  added  that  to  his  debit ;  then  you  credited  him  with 
the  $5,000  he  paid  you;  with  two  dividends,  one  that  you  had 
actually  received  on  Smelters,  and  one  on  the  Southern  Pacific 
that  you  had  not  received,  found  what  was  his  balance  due  from 
him  at  that  date,  and  treated  that  as  a  new  loan  of  that  date? 
A.  That  is  it  exactly. 

Q.  And  so  carried  it  on  your  book  ?    A.  Yes,  sir. 
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By  Mr.  SjreBel: 

Q.  And  it  was  all  simply  a  bookkeeping  entry,  wasn't  it?  A. 
That  was  a  cross  entry  paying  off  one  loan  and  making  another. 

Q.  Now,  the  next  entry  in  that  account  is  as  of  Jnly  9,  1913, 
is  it  not  ?    A.  Yes,  sir. 

Q.  On  that  day,  you  sold  for  the  account  100  Southern  Pacific, 
is  that  correct  ?    A.  That  is  right. 

Q.  Now,  after  crediting  the  proceeds  of  that  sale,  how  did  the 
account  stand,  if  you  have  it  on  your  memoranda?  A.  (No  re- 
sponse). 

Q.  Let  me  see  if  I  cannot  lead  you  there  ?    May  I  do  that  ? 

The  President. —  Yes,  you  may  lead  him.    You  have  the  booL 

Q.  There  was  still  a  balance  due  then  of  $26,603.01  as  against 
which  you  have  500  shares  of  CCC  and  200  Smelters,  which,  at 
the  current  prices  at  that  time,  were  worth  $32,125,  leaving  a 
margin  of  about  $55,000  ?    A.  That  is  right. 

Mr.  Marshall. —  An  equity. 

Mr.  Kresel. —  Well,  call  it  equity  if  you  prefer. 

Mr.  Marshall. —  Yes,  that  is  what  is  was. 

The  President. —  Yes.  You  want  to  put  some  more  questions 
before  the  adjournment,  or  will  you  wait  ? 

Mr.  Kresel. —  If  your  Honor  will  permit  me  to  put  two  more 
questions  ? 

The  President—  Yes. 

By  Mr.  Eresel : 

Q.  On  July  15,  1913,  and  that  is  the  last  as  we  see  of  Ihis 
account,  there  was  a  debit  balance  of  $26,739.71,  wasn't  there? 
A.  Yes,  sir;  that's  right. 

Q.  And  you  still  had  against  the  account  the  500  CCC,  and  the 
800  Smelters?    A.  Yes,  sir. 

Q.  They  were  worth  at  that  time  $31,825  ?    A.  $38,500. 

Q.  Very  well.  We  will  take  your  figures,  $33,000  and  what! 
A.  $500. 
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Q.  $33,500  ?    A.  Yes,  bit. 

Q.  Leaving  him  a  margin  in  that  account  on  that  day  of  over 
$7,000,  wasn't  it  ?    A.  $6,761. 
Q.  How  much  ?     A.    $6,761. 
Q.  $6,761  ?    A.  Yes. 

Mr.  KreseL —  Now,  if  your  Honor  will  suspend,  I  will  finish 
with  the  witness  at  2  o'clock. 

The  President — Yes. 

Whereupon,  at  12.31  o'clock  p.  m.,  the  Court  adjourned  until 
2  o'clock  p.  m. 


AFTERNOON  SESSION 

Pursuant  to  adjournment,  Court  convened  at  2  o'clock  p.  m. 

The  roll  call  showing  a  quorum  to  be  present,  Court  was  duly 
opened. 

Mr.  Kresel. —  Mr.  Fuller. 

Melville  B.  Fuller  recalled. 

By  Mr.  Kresel: 

Q.  Mr.  Fuller,  this  account  that  we  have  been  analyzing  was 
dosed  on  the  15th  of  July,  1913,  was  it  not?    A.  It  was. 

Q.  On  that  day  the  debit  balance  was  $26,739.71,  is  that 
correct  ?    A.  It  was. 

Q.  And,  according  to  the  market  price  of  the  securities  which 
you  then  had  against  this  account,  there  was  a  margin  over  and 
above  the  indebtedness  of  about  $6,800?     A.  That  is  right. 

Q.  Now,  before  the  account  was  closed,  did  you  have  any  com- 
munication with  Governor  Sulzer  about  closing  it  ?    A.  We  did. 

Q.  And  was  that  in  the  form  of  correspondence  ?    A.  No. 

Q.  Did  you  see  Governor  Sulzer  about  it?     A.  No. 

Q.  Did  he  telephone  to  you  ?    A.  No. 

Q.  How  did  he  communicate  with  your  firm  with  regard  to 
closing  the  account  ?    A.  Over  the  telephone. 
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Q.  And  what  was  said  by  Governor  Sulzer  {  A.  He  referred  us 
to  Ex-governor  Spriggs. 

Q.  This  gentleman  that  you  are  speaking  of  as  £x-govern(» 
Spriggs,  do  you  mean  A.  E.  Spriggs  who  was  at  one  time  Go?- 
emor  of  the  state  of  Montana  ?    A.  Yes,  sir. 

Q.  And  did  Ex-governor  Sprigg^  have  his  <^ce  in  the  same 
suite  where  Governor  Sulzer  had  his  law  ofBce!    A.  Yes. 

Q.  What  did  Governor  Sulzer  say  with  regard  to  your  seeing 
Governor  or  Ex-governor  Spriggs  ?  A.  "  Friend  Nims,  what  Gov- 
ernor Spriggs  said  is  agreeable  to  me.    Yours,  William  Sulzer." 

Q.  Nims  is  one  of  your  partners?    A.  He  is. 

Q.  And  was  such  on  the  ISlli  of  July,  1913?    A.  He  was. 

Q.  And  is  what  you  have  just  read  a  note  sent  by  Governor 
Sulzer  to  Mr.  Nims  ?    A.  It  was. 

Q.  I  notice  on  the  back  of  this  card  which  you  have  handed 
me,  the  date  July  8,  1913.  Is  that  the  date  on  which  this  caid 
was  delivered  ?    A.  I  presume  it  was. 

Q.  And  did  Ex-governor  Spriggs  present  this  card  to  Mr.  Nims? 
A.  Very  likely. 

Mr.  Kresel. —  I  offer  it  in  evidence. 

The  President. —  Any  objection? 

Mr.  Marshall. —  No  objection. 

(The  card  offered  in  evidence  received  and  marked  Esdiibit 
M-97.) 

Mr.  Kresel. —  This  is  a  card  with  the  imprint  "  Mr.  William 
Sulzer,"  and  reads,  "  Friend  Nims,  what  Governor  Spriggs  says 
is  agreeable  to  me.    Yours,  William  Sulzer." 

Q.  Mr.  Fuller,  are  you  sufi^ently  acquainted  with  the  hand- 
writing of  Governor  Sulzer,  to  be  able  to  state  whether  the  writ- 
ing on  the  card  is  his  handwriting?    A.  I  am  not 

Q.  What  was  the  message  which  Ex-governor  Spriggs  brought 
to  your  firm?  A.  He  conferred  with  him  in  regard  to  having 
the  Governor  take  up  his  account 

Q.  Did  your  firm  request  that  the  account  be  taken  up?  A. 
We  did. 
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Q.  Was  that  request  made  by  letter  ?    A.  I  think  not. 

Q.  How  was  it  conveyed  to  the  Qovemort  A.  Through 
Spriggs,  over  the  telephone,  I  think. 

Q.  And  did  yonr  firm  assign  any  reason  why  it  was  desired  that 
the  aooount  be  closed  ? 

Mr.  Herrick. —  It  is  immaterial. 

Mr.  KreseL —  Do  I  understand  that  is  objected  to  ! 

Mr.  Herrick. —  Yes, 

The  President —  Objection  sustained. 

Q.  The  week  after  this  card  was  presented  by  Gbvemor  Spriggg 
ihe'account  was  closed?    A.  It  was. 

The  President — Counsel,  has  the  witness  said  how  the  ac- 
count was  closed! 

Mr.  EreseL — I  am  just  going  to  inquire. 

Q.  How  was  the  account  closed?  A.  It  was  delivered  to  Mr. 
JosephthaL 

Q.  You  mean  the  securities  were  delivered  to  Mr.  Josephthal  ? 
A.  They  were.    He  gave  us  a  check. 

The  President — For  what  was  due  you? 

The  Witness. —  Yes,  sir. 

Mr.  Marshall —  It  was  a  transfer  of  the  account? 

The  Witness. —  Yes,  sir. 

Q.  Who  is  Mr.  Josephthal?  A.  Why  he  is  a  member  of  the 
&rm  of  Josephthal,  Louchheim  k  Company,  members  of  the  ITew 
York  Stock  Exchange. 

Q.  Do  you  know  Mr.  Josephthal's  first  name?  A.  Louis  M. 
Josephthal. 

Q.  I  notice  in  the  transcript  of  your  account  the  entry  that 
on  the  16th  of  July  the  securities  in  this  account  were  delivered 
to  Lieutenant  Oommander  L.  M.  Josephthal  ?    A.  That  is  right 

Q.  Lieutenant  commander  of  what  ?    A.  I  don't  know. 

Mr.  Brackett —  Can  we  get  a  concession  of  counsel  ? 
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Mr.  Marshall. —  What  do  you  want  us  to  concede? 

Mr.  Brackett. —  What  he  was  lieutenant  commander  of. 

Mr.  Marshall — We  want  to  know  what  you  say  he  is,  and 
then  we  will  concede  it. 

Mr.  Brackett. —  For  one  thing  he  is  on  the  Gtovemor's  staff. 
We  would  like  that  concession. 

Mr.  Marshall. —  There  is  no  such  position  as  lieutenant  o(mh 
mander  on  the  Governor's  staff. 

Mr.  Brackett. —  He  was  on  the  Goyemor's  staff. 

Mr.  Marshall. —  We  concede  it 

The  President — Now  you  have  an  admission  from  cocmsel 
that  he  was  on  the  Governor's  staff. 

Q.  When  Lieutenant  Conmiander  Josephthal  came  to  take 
away  the  securities  did  he  present  any  authorization  from  the 
Governor?    A.  He  had  a  card. 

Q.  A  card?    A.  Yes^  sir. 

Q.  Governor  Sulzer's  card?    A.  Yes,  sir, 

Q.  Have  you  that?     A.  I  have. 

Mr.  Kresel. —  I  offer  that  in  evidence. 
The  President. — Any  objection  ? 

Mr.  Marshall. —  Let's  see  what  it  is  first.    No  objection. 

(This  card  offered  in  evidence  is  received  and  marked  Exhibit 
M-98.) 

Mr.  KreseL —  This  is  again  a  card  bearing  the  imprint  of  Mr. 
William  Sulzer. 

"  Deas  Mb.  Nims. —  Please  carry  out  the  suggestion  of 
the  bearer,  Commander  Josephthal,  and  oblige  me. 

"  Yours, 

"William   Sulzeb, 
"  July  lOth." 
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By  Mr.  S^resel : 

Q.  That  was  presented  by  Mr.  Joseph  thai  on  July  10th  ?  A. 
It  was. 

Q.  1913  ?    A.  Yes,  sir. 

Q.  What  was  the  suggestion  of  Commander  Josephthal?  A. 
The  suggestion  was  that  we  transfer  the  account  to  him. 

Q.  And  the  actual  transfer  was  not  made  until  the  ISth  of 
July?    A.  The  15th  of  July. 

Q.  Why  the  delay?  A.  Because  we  refused  to  transfer  the 
account  without  a  proper  order  from  the  Governor. 

Q.  Did  Lieutenant  Commander  Josephthal  finally  present  an 
order  which  you  considered  proper?     A.  He  did. 

Q.  Have  you  that?    A.  I  have  (producing  paper). 

Q.  Was  this  paper  which  you  have  handed  to  me  presented  by 
Mr.  Josephthal  personally?     A.  It  was. 

Q.  And  did  he  present  it  to  you  personally  ?    A.  He  did  not. 

Q.  To  whom  did  he  present  it?    A.  My  partner. 

Q.  Which  one?    A.  I  couldn't  say  positively. 

Q.  When  was  the  first  time  that  you  saw  this  paper  ?  A.  When 
I  was  before  the  managers'  committee  in  your  office. 

Q.  That  was  on  September  12,  1913,  wasn't  it?  A.  I  think 
you  had  it  marked  for  identification. 

Q.  Well,  it  is  marked  as  an  exhibit  in  that  proceeding,  Septem- 
ber 12, 1913.    Does  that  refresh  your  recollection  ?    A.  I  think  so. 

Mr.  Herrick. — What  proceeding  do  you  refer  to,  Mr.  Kresel  ? 

Mr.  Kresel. —  I  refer  to  an  examination  of  this  witness  before 
the  managers  of  the  Assembly. 

Mr.  Herrick. —  In  your  office  ?    Private  ? 

Mr.  Kresel. —  Yes.    In  the  managers'  office, 

Mr.  Herrick. — ^A  private  inquisition? 

Mr.  Kresel. — You  can  call  it  a  private  inquisition  if  you  please. 

The  President. —  One  moment,  gentlemen.  Just  avoid  comment 
and  keep  right  to  work. 
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By  Mr.  Eresel : 

Q.  Of  your  own  knowledge,  therefore,  Mr.  Fuller,  yon  aie 
unable  to  state,  are  you  not,  whether  this  paper  was  in  the  condi- 
tion that  it  is  now  when  it  was  presented  by  Mr.  Josephthal  to  yoni 
partner  f    A.  Personally,  I  did  not  see  it  when  he  presented  it 

Mr.  Eresel. —  That  is  what  I  mean.  Now,  I  offer  this  paper  in 
evidence. 

Mr.  Herrick. —  Let  me  see  it  t 

(The  paper  offered  in  evidence  was  received  and  marked 
Exhibit  M-99.) 

Mr.  KreseL — (Beading) 

''  New  York,  N.  T.,  Jtdy  U,  191S 

"Messrs.  Harris  &  Fuller,  New  York  City: 

'^  Gbntlembiv. —  Please  deliver  to  Lieutenant  Commander  L 
M.  Josephthal  the  securities  now  held  as  collateral  in  my  loan 
upon  the  payment  of  the  debit  balance  due  thereon. 

"  Yours  tmly, 

"  WHXIAM  SULZBE." 

Then  under  the  signature  of  "William  Sulzer"  a  line,  and 
under  that  "  For  Mrs.  Sulzer,"  and  then  another  line. 

Q.  Mr.  Fuller,  on  the  14th  of  July,  1918,  did  you  know  Mrs. 
Sulzer  f    A.  No. 

Q.  Did  Mrs.  Sulzer  at  any  time  have  anything  to  do  with  this 
account  of  William  Sulzer  about  which  you  have  been  testifying! 

Mr.  Herrick. —  One  moment  That  is  objected  to  as  a  con- 
clusion of  the  witness. 

By  the  President: 

Q.  Did  you  have  any  transaction  with  her  to  your  knowledge 
about  this  account  ?    A.  INTo. 

By  Mr.  Eresel : 

Q.  Did  your  firm  know  Mrs.  Sulzer  in  connection  with  this 
transaction  at  all! 
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Mr.  Herrick. —  Objected  to. 

The  President. —  Objection  sustained^ 

Q.  Did  Mrs.  Sulzer  at  any  time  call  at  joxir  office! 

Mr.  MarshalL —  Same  objection. 

The  President —  He  can  answer  that 

By  the  President: 

Q.  As  far  as  yon  know  did  yon  ever  see  her  there  ?    A.  Na 

By  Mr.  Kresel : 

Q.  Did  you  or  your  firm  ever  have  any  communication  with 
Mrs.  Sulzer  in  regard  to  this  account  that  we  have  been  discussing  ? 

Mr.  Herrick. —  Same  objection. 

The  President —  He  can  answer  as  far  as  he  knows.  He  can- 
not answer  for  the  other  members  of  his  firm.  Witness,  answer 
as  far  as  you  are  concerned.    A.  No. 

Q.  Is  there  any  entry  upon  the  books  of  Harris  &  Fuller  in 
connection  with  this  account  wherein  Mrs.  Sulzer  is  mentioned? 
A.  No. 

Q.  Did  Mrs.  Sulzer  ever  pay  to  your  firm  any  money  in  con- 
nection with  this  account?    A.  No. 

The  President —  He  already  said  that  he  never  knew  anything 
about  her  connection  with  the  account  so  far  as  his  knowledge  is 
concerned.  Of  course  that  excludes  payments  and  every  other 
matter. 

Q.  Now,  Mr.  Fuller,  this  account  ran  for  a  period  of  a  little 
over  three  years,  did  it  not?    A.  Yes. 

Q.  Is  it  the  fact  that  during  the  entire  period  of  three  years 
there  were  only  three  purchases  made  for  that  account?     A. 


Q.  Is  it  the  fact  that  during  that  entire  period  there  was 
only  one  sale  for  that  account  ?    A.  Yes. 

Q.  Now  will  you  refer  to  the  transcript  of  the  account  and 
see  whether  it  is  not  the  fact  that  during  those  three  years  the 
following  payments  were  made  by  your  firm  to  William  Sulzer. 
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Mr.  Herrick. —  Is  there  any  use  of  wasting  time  this  way. 
We  have  been  all  over  it;  he  has  drawn  it  all,  all  the  payments 
that  were  made. 

The  President. —  Objection  overruled. 

Q.  Is  it  the  fact  that  the  following  payments  were  made  to 
Mr.  Sulzer:  June  27, 1910,  $6,000?    A.  Yes,  sir. 

Q.  July  14,  1910,  $7,000?    A.  Yes,  sir. 

Q.  July  19,  1910,  $500  ?    A.  Yes. 

Q.  September  2,  1910,  $200?    A.  Yes. 

Q.  September  26,  1910,  $1,000?    A.  Yes. 

Q.  June  26,  1911,  $12,000?    A.  Yes- 

Q.  July  10,  1911,  $5,500?    A.  Yes. 

Q.  November  27,  1911,  $1,000?    A.  Yes. 

Q.  And  those  were  all  the  payments  made  to  him,  were  they 
not?     A.  Yes. 

Q.  Making  a  total  of  payments  to  him  of  $33,200.  Now  you 
might  figure  it. 

The  President — Well,  you  state  it,  and  the  Court  will  ss- 
sume  it  is  true  unless  it  is  challenged.    State  the  calculation. 

Q.  Now  then,  is  it  also  the  fact,  Mr.  Fuller,  that  Mr.  Sulzer 
put  into  that  account  600  shares  of  Big  Four  of  which  he  willi- 
drew  300,  leaving  200  in  the  account?  A.  At  the  end  of  the 
account  there  were  500. 

Q.  I  know  you  bought  some  for  him.  I  am  speaking  of  what 
he  brou^t  to  you. 

The  President. —  Really  all  this  was  duplicated,  wasn't  it! 
He  took  it  away  once  and  brought  it  back  again? 

Mr.  Eresel. —  That  is  right. 

The  Witness. —  We  received  600  shares  of  CCC  from  him. 

Q.  And  you  delivered  to  him  300  shares,  didn't  you?  A.  We 
delivered  him  300  shares. 

Q.  So  that  of  the  Big  Four  stock  that  he  brought  in  to  you,  as 
distinguished  from  what  you  purchased  for  him,  there  was  left  in 
the  account  200  shares?    A.  Yes. 

Q.  Now,  the  first  100  shares  that  you  did  not  turn  back  to  him 
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was  delivered  to  joa  ooi  the  27th  of  June,  1910,  wasn't  it? 
A.  That  is  right 

The  President. —  You  have  got  that  already.  You  can  asBume 
that  in  your  questions  without  asking  him  to  answer. 

Mr.  Kresel. —  Very  well. 

Q.  Now,  is  it  a  fact  that  the  200  shares  of  Big  Four  which  you 
did  not  turn  back  to  him,  were  valued  at  the  time  when  they  were 
delivered  to  you,  at  $18,700,  the  first  one  at  80  and  the  second  at 
57  ?  A.  The  first  one  was  valued  at  80 ;  the  one  valued  at  57  was 
purchased. 

Q.  No.  He  delivered  to  you  100  shares  on  the  same  day  when 
you  purchased  that  67,  didn't  he?  A.  That  was  received  for 
nothing. 

Q.  I  say  the  value  at  the  time  when  you  received  it  was  57  ? 
A.  Yes. 

Q.  All  right  Then,  the  value  of  the  200  shares  which  were 
not  redelivered  to  him  was  a  total  of  $13,700  ?    A.  Yes. 

Q.  Now,  in  addition  to  that  he  also  put  into  the  account  100 
Southern  Pacific  on  June  26,  1911,  didn't  he?    A.  Yes. 

Q.  Which  at  that  time  was  worth  $12,000  ?    A.  Yes. 

Q.  He  also  put  in  $10,000  in  cash  on  November  18,  1912? 
A.  Yes. 

Q.  $6,000  in  cash  on  December  16,  1912  ?    A.  Yes. 

The  President —  You  have  got  all  that 

Mr.  Kresel. —  I  want  to  sum  it  np. 

The  President. —  Just  give  how  much  the  payments  were  that 
he  got. 

Q.  He  gave  to  you  altogether  cash  payments  of  $21,000,  didn't 
he?    A.  $21,000. 

Q.  And  on  July  15,  1913,  through  Lieutenant  Commander 
Josephthal  he  put  into  the  account  $26,739.71  ?    A.  Yes,  sir. 

Q.  Now,  totaling  up  the  amounts  of  cash  that  he  paid  in, 
personally  and  through  Josephthal,  to  the  value  of  the  200  shares 
of  Big  Four  that  he  did  not  take  back,  and  the  value  of  the  100 
shares  of  Southern  Pacific  which  he  did  not  take  back,  I  ask  you 
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whether  it  is  not  a  fact  that  the  total  amount  that  he  put  into 
the  account  was  $78,489.71  ? 

Mr.  Herrick. —  Don't  answer  for  a  moment    It  is  objected  ta 
It  aaaumeB  what  Josephthal  put  in  there  — 

The  President — This  is  merely  asking  for  a  summary. 

Mr.  Herrick. —  No.     It  is  a  little  more  than  that     It  is  an 
assumption  that  he  put  in  what  Josephthal  paid. 

The  President —  Change  it    Including  what  Josephthal  paid, 
doesn't  that  sum  up  to  what  is  this  figure  I 

Mr.  Zresel.— $76,431.71  f 

A.  No. 

The  President —  Well,  what  does  it  t 

By  Mr.  Eresel : 

Q.  The  value  of  the  200  shares  of  Big  Four  was  $13,700.    We 
have  agreed  on  that,  haven't  we  ? 

Mr.  Marshall. —  As  of  what  datef 

Mr.  Kresel. —  We  have  agreed  on  that 

The  Witness. —  At  a  date,  67. 

Q.  As  of  the  date  when  he  put  them  iiL    That  is  the  date  I  am 
taking?    A.  Yes,  sir. 

Q.  The  date  when  you  put  in  the  100  Southern  Pacific  — 

The  President —  Don't  you  think  you  can  get  at  it  quicker  if 
you  ask  liirn  the  difference  between  your  figures  and  hist 

Mr.  Eresel. —  I  will  accept  your  Honor's  suggestion. 

By  the  President: 

Q.  What  do  you  make  it  up  ?    A,  We  received  $21,000  in  cash 
from  the  Governor ;  that  is  in  payments. 

Q.  Yes.    A.  And  we  received  $26,789.71  from  Mr.  Josephthal 
Q.  That  is,  $47,000  ?    A.  Which  totals  $47,789.71. 


i 
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Q.  Now,  he  asks  what  more  jou  received  in  the  stock,  taking  the 
0tock  at  its  market  value  at  the  time  you  received  itt  A.  200 
shares  CCC  at  67. 

By  Mr,  Eresel: 

Q.  Not  at  67.    One  was  at  80  and  one  was  at  67,  $18,700. 

The  President —  $18,000  and  something. 

The  Witness.—  $18,000. 

By  Mr.  Eresel: 

Q.  $18,700,  isn't  it?    A.  Yes. 

Q.  And  the  $12,000  for  the  Southern  Pacific  t  A.  He  took 
the  money  for  the  Southern  Pacific 

Q.  Yes,  I  know.  We  have  given  him  credit  on  the  other  side 
for  the  $12,000.    A.  Oh,  I  didn't  understand  that    $78,489.71. 

Q.  Right    Now,  he  took  out  in  cash  $88,200,  didn't  he? 

The  President. —  We  have  had  that 

Mr.  EreseL — We  have  had  that  I  want  to  start  with  that 
point 

The  President —  Start  with  it.  Say  he  did  and  go  on  with 
your  question. 

By  Mr.  Eresel: 

Q.  And  in  addition  to  the  cash,  there  was  taken  away  the  600 
shares  of  COO,  weren't  there,  at  the  end  of  the  account  ?    A.  Yes. 

Q.  And  about  the  date  it  was  selling  at  40,  wasn't  it?  A. 
About 

Q.  Which  was  worth  $20,000  ?    A.  Yes. 

Q.  That  is,  between  the  27th  of  June,  1910,  and  the  16th  of 
July,  1913,  Big  Four  had  dropped  from  80  to  40  ?    A.  Yes. 

Q.  And  they  also  took  away  200  Smelters?    A.  Yes,  sir. 

Q.  Which  at  that  time  was  selling  at  69  1-8,  making  a  value 
of  $11,825?    A.  Yes,  sir. 

Q.  So  that  the  total  of  the  stocks  he  took  away  was  $81,826? 

Mr.  Marshall. —  Who  took  them  away  ? 
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Mr.  Kresel. —  Josephthal. 

The  President —  They  would  go  to  JosephthaL 

By  Mr.  Kreeel: 

Q.  Isn't  that  right  t    A.  Figuring  at  the  prices  he  bought  them. 

Q.  Figuring  at  the  prices  that  they  were  worth  on  the  day  he 
took  them  away  ?    A.  Yes,  sir. 

Q.  Is  that  right?    A.  Yes,  sir. 

Q.  Adding  the  value  of  the  stocks  taken  away,  $31,825,  to  the 
cash  that  he  had  taken  out,  $33,200,  the  total  amount  that  he 
had  taken  out  of  the  account  was  $65,025. 

Mr.  Herrick. —  One  moment  He  didn't  take  stock  out  of  the 
account 

Mr.  Kresel. —  Well,  that  was  taken  out  by  JosephthaL 

The  President —  It  was  taken  out 

By  Mr.  Kresel: 

Q.  Assume  that  I  have  amended  the  question  in  that  way,  is 
that  right?    A.  Yes,  sir. 

Q.  So  that  he  put  into  the  account  $73,439.71,  and  there  was 
taken  out  of  the  account  $65,025,  making  a  loss  of  $8,414.71. 

Mr.  Herrick. —  One  moment  It  has  not  been  taken  out  It 
is  a  new  account  opened. 

The  President. — What  is  the  difference,  if  you  subtract  one  from 
the  other,  it  shows  the  loss. 

Q.  Is  that  right?    A.  Yes. 

Q.  Now,  Mr.  Fuller,  when  was  the  first  time  after  the  15th  of 
July,  1918,  that  you  saw  Governor  Sulzer?  A.  I  think  it  was 
the  30th  of  July. 

Q.  The  30th  of  July,  did  you  say  ?    A.  1913. 

Q.  Was  that  before  you  were  first  subpoenaed  to  appear  before 
what  was  known  as  the  Frawley  committee?  A.  It  was  the  day 
after. 

Q.  The  day  after  ?    A.  Yes,  six. 
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Q.  And  between  the  16th  and  the  30th  of  July^  had  you  had 

any  communication  with  Governor  Sulzer  with  reference  to  his 

* 

account  in  your  concern  ?    A.  I  had  not 

Q.  Where  did  you  see  Governor  Subwr  on  the  30th  of  July? 
A.  At  the  Executive  Mansion,  in  Albany. 

Q.  Did  he  said  for  you  ?    A.  He  did. 

Q.  Did  he  telegraph  or  write  to  you?    A.  No. 

Q.  Called  you  on  the  telephone  ?  A.  No ;  his  office  called  me  on 
the  telephone. 

Q.  You  were  called  from  New  York  ?    A.  Yes. 

Q.  And  you  went  up  there  to  see  him  ?    A.  I  did. 

Q.  Did  you  go  there  alone  ?    A.  No. 

Q.  You  had  a  talk  with  the  Governor  then  ?    A.  I  did. 

Q.  Was  there  anybody  else  present  at  this  talk  between  yourself 
and  the  Governor?    A.  No. 

Q.  What  was  the  conversation  you  had  with  him  ?  A.  I  went 
into  his  library  after  dinner.  I  said  to  him,  that  I  had  been 
subpoenaed  to  appear  before  the  Frawley  committee  with  my 
books ;  that  I  felt  any  client  doing  business  with  me  was  entitled 
to  all  the  protection  that  the  law  would  give  him ;  that  I  had  con- 
sulted with  my  attorney,  and  if  he  advised  me  that  I  could  legally 
refuse  to  answer  these  questions  and  produce  my  books,  I  would 
do  so. 

Q.  Is  that  all  ?    A.  All  the  conversation  that  took  place  ? 

Q.  Yes?    A.  No. 

Q.  Well,  go  on  as  far  as  your  memory  serves  you?  A.  You 
want  me  to'  tell  what  the  Governor  said  to  me  ? 

Q.  Certainly;  we  want  the  entire  conversation.  A.  The 
Governor  said  to  me  that  Mr.  Marshall  was  expected  to  meet  me 
there.  Mr.  Marshall  was  not  there.  He  stated  that  Mr.  Marshall's 
opinion  was  that  they  could  not  force  me  to  answer  these  questions, 
or  produce  my  books,  and  that  there  was  some  question  as  to 
whether  this  committee  had  been  l^ally  organized,  etc.,  and  I 
told  him  that  I  should  depend  upon  my  attorney  in  regard  to  that. 
That  was,  I  think,  aU  that  was  said  in  regard  to  my  testifying. 
Governor  Sulzer  went  on,  and  he  said  to  me :  "  Mr.  Fuller,  you 
know  that  these  securities  were  Mrs.  Sulzer's,  don't  you  ?  "  And 
I  said,  "  No,  I  didn't.''    ''  Well,"  he  said.  "  these  securities  be- 
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longed  to  Mrs.  Suker  when  I  brought  them  to  yoa;  she  had  a  loan 
with  the  Cam^e  Trust  Company ;  thej  required  me  to  give  a  note 
every  three  months,  and  it  was  very  annoying,  so  I  took  the 
securities  down  to  you  and  borrowed  the  money  from  you."  I  said 
to  Governor  Sulzer,  ^^  That  may  all  be  true.  There  is  no  evidence 
of  anything  of  that  kind  on  my  books,  and  cannot  be  proven  by 
me.  If  it  is  true,  you  will  have  no  trouble  in  proving  it,  as  the 
books  of  the  Carnegie  Trust  Company  must  be  a  matter  of  record." 

I  think  that  was  about  all  of  the  conyersation  that  we  had.  Oh, 
he  offered  to  furnish  me  with  an  attorney  and  I  thanked  him  and 
told  him  no,  that  I  would  rather  depend  upon  my  own  attorney. 
He  said  that  any  expense  that  I  was  put  to  he  would  pay. 

Q.  Did  he  suggest  the  name  of  an  attorney  to  you!  A.  He 
did  not    He  asked  the  name  of  my  attorney. 

Q.  I  mean,  did  he  suggest  the  name  of  the  attorney  he  would 
8i^)ply  you  f    A.  No. 

Q.  And  for  what  purpose  was  he  to  supply  you  an  attorney! 
A  I  did  not  ask  him. 

Q.  And  he  didn't  state  t    A  He  did  not 

Q.  Did  you  see  Mr.  Marshall  that  evening !    A  No. 

Q.  You  have  stated  as  far  as  you  can  recall  the  entire  con- 
versation t    A.  I  have. 

Q.  Did  the  Governor  say  to  you  at  all  why  he  had  sent  for 
you!    A.  No. 

Q.  Didn't  you  inquire!  A.  I  supposed  he  wanted  to  go  over 
the  account 

Q.  Did  you  go  over  the  account  with  him !  A  No.  I  told  him 
that  those  two  items  were  there. 

Q.  What  two  items!  A.  The  $10,000  cash  and  the  $6,000  cash 
which  was  paid  to  me. 

Q.  What  did  he  say  about  those  two  items!  A.  I  don't  think 
he  made  any  comment    He  said  it  was  all  right 

The  President —  How  did  the  subject  of  those  two  items  come 
up! 

Mr.  EreseL—  That  is  right 

The  Witness. —  I  told  him  that  was  probably  what  the  Frawley 
committee  were  looking  for. 
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Q.  What  did  he  say  about  those  two  items?  A.  He  did  not 
ntake  any  comment 

Q.  Did  I  understand  you  to  say  that  among  other  things  those 
two  itfflns  were  all  right?  A.  That  is  what  I  understood  him  to 
say.    That  is  the  best  of  my  recollection. 

Q.  Was  there  anything  else  said  about  that  account  except  to 
talk  about  these  two  items  ?    A.  Not  that  I  recall  at  the  moment. 

Q.  Bid  you  have  a  transcript  of  the  account  with  you  ?    A.  ISo. 

Q.  Was  there  anything  said  about  the  entry  in  the  account  of 
December  80,  1912,  purporting  to  be  a  loan  ?    A.  No. 

Q.  That  was  not  discussed  ?    A.  No. 

Q.  Now,  as  you  came  away  from  that  talk  with  the  Gbvemor, 
had  the  Governor  expressed  a  wish  that  you  should  refuse  to  tes- 
tify before  the  Frawley  committee? 

Mr.  Herrick. —  Wait  a  minute.    That  is  objectionabla 

The  President —  Did  he  say  — 

Q.  In  substance,  whether  he  said  that? 

The  President. — Ask  him  what  he  said  on  the  subject  if  any- 
thing. 

Q.  What  did  he  say  on  the  subject  if  anything?  A.  He  ad- 
vised me  of  Mr.  Marshall's  opinion  and  my  lawyer  told  me  to  ask 
him  that  question. 

Q.  Whether  you  should  testify? 

The  President —  What  do  you  mean  ? 

The  Witness. —  Giving  Mr.  Marshall's  opinion  and  cite  the 
cases  Mr.  Mardiall  depended  upon  for  his  opinion. 

Q.  After  the  Governor  told  you  it  was  Mr.  Marshall's  legal 
opinion  that  the  Frawley  committee  was  not  legally  organized  or 
appointed  and  therefore  you  were  not  compelled  to  testify  before 
it,  did  he  ask  you  to  follow  Mr.  Marshall's  advice? 

Mr.  Herrick. —  That  assumes  he  told  him  he  was  not  compelled 
to  testify.    He  hasn't  said  anything  of  the  kind. 

The  President —  You  said  in  a  general  way  that  he  gave  you 


888  TBIAL   OF   WILLIAM    SULZES 

Mr.    Marshall's   opinioiL     Did  he  state  what  Mr.    Marshairs 
opinion  was  t 

The  Witness. —  Yes^  sir. 

Q.  Now  tell  the  Court  what  he  said  was  Mr.  Marshall's  opinion 
on  the  subject? 

The  Witness. —  I  think  I  have  already  stated  that  Mr.  Mar- 
shall's opinion  was  that  this  committee  was  not  legally  oi^ganized 
and  they  had  no  right  to  inquire  into  the  private  affairs  of  my 
firm^  or  something  of  that  kind. 

Q.  And  therefore  — 

The  President. —  iN'ow  ask,  did  he  advise  you  as  to  what  course 
you  should  pursue  i 

The  Witness. —  No,  sir. 

Q.  Did  he  suggest  what  course  you  were  to  pursue?  A.  In 
so  far  as  he  quoted  Mr.  Marshall's  opinion. 

Q.  Did  he  in  substance  ask  you  to  follow  Mr.  Marshall's  ad- 
vice?   A.  No. 

Mr.  Herrick. —  Wait  one  moment. 

The  Witness. —  I  told  him  I  should  follow  my  own  attorney's 
advice  absolutely. 

Q.  I  know  what  you  told  him.  I  am  trying  to  find  out  what 
he  told  you.    A.  I  am  trying  to  tell  you. 

Q.  Did  he  in  substance  ask  you  or  suggest  that  he  would  like 
to  have  you  follow  Mr.  Marshall's  advice  ?    A.  He  did  not. 

Q.  Either  in  so  many  words  or  in  substance  ?    A.  He  did  not 

Q.  When  you  left  the  conference  did  you  understand  that 
Governor  Sulzer  was  desirous  that  you  should  not  testify  before 
the  Frawley  committee? 

Mr.  Herrick. —  One  moment 

The  President —  Objection  sustained. 

Q.  Will  you  state,  Mr.  Fuller,  what  it  was  that  Governor 
Sulzer  offered  to  supply  you  a  lawyer  with  —  what  for  ? 
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Mr.  HerricL — What  is  that  question?  Wait  one  moment 
What  is  the  question  ? 

The  President —  Ask  him  what  he  said  on  that  subject  if  any- 
thing. 

Q.  Just  tell  us,  if  you  please,  as  far  as  you  can  recall,  what 
GJovemor  Sulzer  said  about  supplying  you  with  a  lawyer  ?  A.  He 
said  he  would  be  very  glad  to  supply  me  with  a  lawyer  if  I  wanted 
it  I  thanked  him  and  said  I  would  depend  on  the  advice  of  my 
own  lawyer. 

Q.  Yes,  but  didn't  you  inquire  of  the  Qovemor  what  he  meant 
by  offering  to  supply  you  with  a  lawyer  ?    A.  I  did  not 

Q.  What  was  the  lawyer  to  do  for  you  ?    A.  I  don't  know. 

Mr.  Herrick. —  Wait  one  moment 

The  President — Objection  sustained.  What  the  respondent 
said,  or  the  witness  said  to  him  is  material;  not  what  he  thinks 
the  lawyer  was  to  be  for. 

Q.  Now,  did  Governor  Sulzer  either  in  substance  or  so  many 
words  at  this  conversation  say  to  you  that  it  would  be  detrimental 
to  his  interests  if  you  did  testify  to  this  account  before  the 
Frawley  committee? 

Mr.  Herrick. —  That  is  objectionable. 

The  President — Yes.  Did  he  say  anything  to  you  on  the 
question  of  whether  your  testimony  or  your  books  would  be  per- 
sonally injurious  to  him  ? 

The  Witness. —  He  did  not 

Q.  Either  that  or  in  substance?    A.  No. 

Q.  Was  there  anything  said  between  you  as  to  the  probable 
effect  of  your  testimony  ?    A.  No. 

Q.  Before  going  to  see  the  Governor,  you  say  that  you  had 
taken  the  advice  of  your  own  attorney  ?    A.  I  had. 

Q.  Who,  by  the  way,  was  Ex- judge  Oloott?    A.  Yes>  sir. 

Q.  Did  you  tell  Governor  Sulzer  what  advice  your  own  attorney 
had  given  you?  A.  He  had  not  expressed  any  opinion  at  that 
time. 


890  TBIAL   OF   WILLIAM   SULZEB 

Q.  Up  to  that  time  ?    A.  No,  sir. 

Q.  Now,  this  WM  on  the  13th  of  July,  1913  ?     A.  Yes,  sir. 

Q.  When  did  you  next  see  the  Governor?  A.  I  think  it  was 
on  the  11th  of  September. 

Q.  Had  you  had  any  communication  with  the  Gt>v6mar  be- 
tween the  30th  of  July  and  the  11th  of  September?     A.   No,  sir. 

Q.  Or  had  you  received  any  letter  or  telegram  from  him  with 
reference  to  this  account?     A.  No. 

Q.  Or  your  testifying  about  it  ?     A.  No. 

Q.  You  did  testify  before  tiie  Frawley  committee  ?    A.  I  did- 

Q.  Do  you  remember  the  date  when  you  testified  ?  A.  It  was 
the  first  week  in  August  some  time. 

Q.  It  was  the  8th  of  August,  wasn't  it?  A.  My  recoUecticm 
was  it  was  on  Wednesday,  but  I  am  not  sure. 

Mr.  Fox. —  If  you  have  the  record  read  it,  Mr.  Kresel. 

Q.  You  appeared  before  the  Fr&wley  committee  twices,  didn't 
you?     A.  I  did. 

Q.  Do  you  remember  the  day  of  your  first  appearance? 

The  President. —  He  said  he  thinks  it  was  Wednesday,  the  first 
week  of  August.     Have  you  that  date? 

Q.  August  6th  was  your  first  appearance,  as  far  as  I  can  find 
out,  and  August  8th  was  your  second  appearance?  A.  Two  or 
three  days  afterwards. 

Q.  When  you  appeared  before  the  Frawley  committee  you 
were  accompanied  by  Ex-judge  Olcott,  your  attorney  J  A.  The 
second  time. 

Q.  The  second  time?    A.  Yes. 

Q.  And  afterwards  you  were  sworn  and,  befere  you  testified, 
do  you  recall  that  Judge  Olcott  made  a  statement  to  the  com- 
mittee?   A.  I  do. 

Q.  Among  other  things  that  Judge  Olcott  said  at  that  time  was 
a  statement  that  you  had  had  a  conference  with  the  Gk>vemor 
since  your  last  appearance  before  the  committee,  and  that  the 
Governor  had  agreed  that  your  lips  should  be  unsealed,  or  words 
to  that  effect  ?     A.  Yes,  sir. 

Q.  Now,  had  you  had  any  other  conference  with  the  Governor 
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between  the  30th  of  Jvlj  and  the  8th  of  August?  A.  I  had  a 
conference  with  an  attorney,  not  the  Governor. 

Q.  With  an  attorney?     A.  Yes. 

Q.  An  attorney  representing  tiie  Governor  f    A.  Yes. 

Q.  But  you  had  had  no  conference  with  him  direct  t    A.  No. 

Q.  Now,  you  saw  the  Governor,  you  said,  on  the  11th  of  Sep- 
tember ?     A.  I  think  that  was  the  date. 

Q.  Wasn't  that  the  date  when  you  testified  before  the  board  of 
manageiB  t    A.  I  don't  think  so. 

Q.  Didn't  you  see  the  Governor  at  116  Broadway,  on  the  very 
day  when  you  testified  before  the  board  of  managers?  A.  I  saw 
him  at  115  Broadway,  but  I  cannot  swear  that  it  was  the  same 
day  that  I  testified  before  the  board  of  nuinagers. 

Q.  You  saw  him  before  you  testified  before  the  board  of  man- 
ageis,  didn't  you  ?  A.  I  could  not  swear  as  to  that  My  best  rec- 
ollection is  that  it  was  on  the  11th. 

Q.  That  you  saw  him  ?     A.  That  I  saw  him. 

Q.  And  of  course  you  remember,  don't  you,  that  you  testified 
before  the  board  of  managers  on  the  12th  ?  A.  I  do  not  remem- 
ber the  date,  no,  sir. 

Q.  Is  it  your  best  recollection  now  that  you  saw  the  Governor 
at  his  office,  115  Broadway,  before  you  testified  before  the  board 
of  managers? 

The  President. —  You  have  got  the  date  somewhere.  You  can 
fix  that  yourself. 

Mr.  KreseL —  I  want  to  fix  it  by  the  witness. 

The  President. —  He  says  he  can't  recollect  the  date. 

Mr.  Kresel. —  The  day  is  not  material,  except  in  so  far  as 
whether  it  was  before  or  after  he  testified ;  that  is  all  I  am  trying 
to  get. 

The  Witness. —  I  think  it  was  before  I  testified  before  the  man- 
agers' committee. 

Q.  Now,  was  there  anybody  else  present  at  this  conference  be- 
tween yourself  and  the  Governor  at  his  office  ?     A.  No. 

Q.  What  was  that  conversation?     A.  He  wanted  a  full  tran- 
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script  of  his  account  to  give  to  Judge  Herrick,  and  asked  me  if 
I  would  come  to  Albany  if  he  wanted  me  to  explain  the  account 
to  him. 

Q.  Is  that  all  ?     A.  That  is  all. 

Q.  Was  there  anything  said  between  you  as  to  whether  yon 
should  or  should  not  testify  before  the  board  of  managers?  A. 
I  told  him  that  I  had  received  a  subpoena  to  appear  before  the 
board  of  managers,  and  that  it  was  a  question  in  my  mind  if  it 
was  wise  for  me  to  refuse,  I  thought  I  should  answer  any  ques^ 
tions  that  they  asked  ma 

Q.  And  what  did  the  Governor  say  ?  A.  He  did  not  say  any- 
thing. 

Q.  Now,  between  the  15th  of  July  and  the  18th  of  September, 
1918,  have  you  received  any  letters  from  Governor  Sulzer?  A- 
No. 

Q.  Or  any  telegrams  ?    A.  No. 

Q.  Just  one  more  question,  Mr.  Fuller:  Did  you  appear  be- 
fore Qt)vemor  Sulzer  early  this  year,  with  reference  to  certain 
legislation  which  was  pending  in  the  Legislature  affecting  the 
New  York  Stock  Exchange  ?    A.  I  did. 

Q.  At  that  time  Governor  Sulzer's  account  was  still  in  your 
office  ?    A.  It  was. 

Mr.  Kresel. —  That  is  alL 

Cross-examination  by  Mr.  Hinman: 

Q.  Beference  has  been  luade  here  to  Judge  Olcott;  of  what 
firm  is  he  a  member?    A.  Olcott,  Bonynge,  Gruber  &  McManus. 

Q.  What  is  the  business  or  occupation  of  that  firm?  A.  At^ 
torneys  at  law. 

Q.  How  long  has  that  firm  acted  as  attorneys  for  you  and 
your  firm?    A.  Ten  years. 

Q.  When  you  were  subpoenaed  the  first  time  before  the  Fraw- 
ley  committee,  did  you  appear?    A.  I  did. 

Q.  Were  you  represented  there  at  that  time  by  any  attorney  f 
A.  I  was  not 

Q.  Were  you  again  subpoenaed  before  the  Frawley  committee? 
A.  I  was. 
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Q.  And  where  was  that  hearing  hejd?    A.  The  same  place  in 
one  of  the  public  buildings  in  New  York  City. 

Q.  Who  went  there  to  that  hearing  with  you?  A.  Judge 
Olcott 

Q.  Did  you  hear  what  he  said  to  the  committee,  when  you 
were  called  as  a  witness  t    A.  I  did. 

Q.  On  that  occasion  ?    A.  I  did. 

Q.  Who  was  present  as  attorney  for  or  assuming  to  represent 
the  Frawley  committee  on  that  occasion  ?    A.  Mr.  Richards. 

Q.  What  is  Mr.  Kichards'  first  name? 

Mr.  Kresel. —  We  will  concede  it  is  Eugene  Lamb  Richards. 

Q.  Was  Mr.  Richards  acting  as  counsel  to  that  committee  at 
that  time,  as  you  understand  it  ?    A.  He  was. 

Q.  Did  you  hear  Judge  Olcott  state  to  the  committee  there  at 
that  time,  did  you  hear  what  he  said  to  the  committee  at  that  time 
with  reference  to  your  testimony  ?    A.  I  did. 

Q.  Did  Mr.  Olcott  there  at  that  time  make  this  statement  after 
jou  had  been  called  to  the  stand,  and  the  oath  administered  —  is 
this  substantially  his  language :  ^^  I  was  not  present  at  the  hear- 
ing before.  Before  you  proceed  with  his  examination,  through 
your  own  already  expressed  courtesy  of  the  commission,  and  that 
of  Mr.  Richards,  I  want  to  say  a  word  on  the  subject  of  his  re- 
fusal to  answer  questions  the  other  day,  and  the  fact  that  he  now 
presents  himself  ready  to  answer  all  questions  which  are  asked  him. 
His  refusal  the  other  day  was  based  upon  the  custom,  which  is 
to  them  a  law  and  a  moral  right  of  brokers,  never  to  reveal  any 
of  their  books  so  far  as  their  customers'  accounts  are  concerned. 
Since  that,  we  have  had  a  conference  with  Governor  Sulzer  and 
his  representatives,  and  the  Governor  agrees  that,  without  further 
contest,  without  any  contest  on  his  part,  that  Mr.  Fuller's  lips 
should  be  unsealed.  Now,  having  that  waiver  from  the  customer, 
Mr.  Fuller  feels  at  liberty  to  answer  your  questions.  I  thank 
you  for  the  privil^e  of  this  statement  of  his  position  in  ^e 
matter.'' 

Did  you  hear  that  ?    A.  I  did. 

Q.  What  books,  papers  and  documents,  if  any,  did  you  have 
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before  the  Frawley  eommittee  that  day  1    A«  ETerything  that  they 
aaked  for. 

Q.  Were  those  papers,  books  and  documents  examined  by  that 
committee  and  before  that  committee  that  day!  A.  Some  of 
them. 

Q.  And  did  they  examine  such  of  Aose  as  they  desired  to! 
A.  They  did. 

Q.  Did  you  answer  fully  and  frankly  aU  questions  put  to  you 
there  that  day  ?    A.  I  did. 

Q.  And  do  you  say  that  you  were  again  before  another  board  or 
body  in  connection  with  this  matter?    A.  I  am. 

Q.  When  was  that  ? 

By  Mr.  Marshall: 

Q.  You  were  ?   A.  I  waa. 

By  Mr.  Hinman: 

Q.  When  was  that  ?    A.  Somewhere  about  — 

Idjr.  Kresel. —  The  date  was  September  12th. 

Q.  On  or  about  September  12th  was  it,  1913  ?  A.  I  went  to  that 
office  before  that  date. 

Q.  What  was  the  occasion  of  your  going  to  that  office  before 
that  day  ?  A.  I  returned  to  "Sew  York  to  find  that  a  Mr.  Kresd 
had  called  me  on  the  telephone  in  regard  to  Grovemor  Suker^s 
matters. 

Q.  Do  you  know  who  Mr.  Kresel  was  and  is!  Did  you  know 
at  that  time!    A.  I  did  not 

By  the  President : 

Q.  Do  you  mean  the  counsel  who  has  been  examining  you! 
A.  Yes,  sir. 

By  Mr.  Hinman : 

Q.  You  did  not  know  at  that  time !    A.  At  that  time  I  did  not 
Q.  Who  he  was !    A.  No,  sir. 

Q.  Did  you  know  at  that  time  what  connection,  if  any,  he 
had  with  this  matter !    A.  Not  until  after  I  entered  his  office. 
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Q.  When  the  word  was  communicated  to  you  that  Mr.  Kresel 
wanted  to  see  you  at  his  office,  what  did  you  do?  Gk>  to  his  office? 
A.  I  called  him  on  the  telephone. 

Q.  And,  as  a  result  of  that  conversation  over  the  telephone,  did 
you  go  to  his  office  ?  A.  He  said  he  would  come  to  my  office  or 
I  might  come  down  there.  I  asked  him  where  his  office  was  and 
he  told  me,  I  think,  37  Wall  street ;  and  as  I  was  in  the  Exchange, 
it  was  just  as  easy  for  me  to  go  there  as  it  was  .to  go  to  my  own 
office,  so  I  went  to  his  office. 

Q.  Did  you  have  a  conversation  with  him  there?    A.  I  did. 

Q.  Regarding  what?  A.  The  transcript  of  my  account  of 
Glovemor  Sulzer's. 

Q.  Did  you  answer  the  inquiries  that  he  made  of  you  that  day  ? 
A.  Some  of  them  I  did,  as  best  I  could. 

Q.  How  long  was  that  before  you  were  examined  before  the 
board  of  managers,  as  you  have  testified?  A.  I  think  that  was 
on  Tuesday,  the  9th,  and  I  appeared  before  the  committee  of 
managers  on  Friday,  the  12th. 

Q.  Were  you  subpoenaed  to  appear  before  the  board  of  man- 
agers?   A.  I  vas. 

Q.  Where  did  you  appear  before  the  board  of  managers?  A. 
87  Wall  street. 

Q.  In  whose  office  was  it?    A.  Mr.  Eresel's. 

Q.  Who  was  present  on  that  occasion?  A.  Why,  Mr.  Kresel 
was  there,  Mr.  Levy  was  there,  the  other  gentlemen  I  do  not  know. 

Q.  What  Levy  was  that? 

By  the  President: 

Q.  Is  he  the  chairman  of  the  committee?  A  Yes,  sir; 
assemblyman  or  senator. 

By  Mr.  Hinman: 

Q.  Assemblyman  Levy?    A.  Yes,  sir. 

Q.  What,  if  any,  books,  papers  or  documents  did  you  have 
with  you  that  day?  A.  I  took  a  transcript  of  the  account,  as 
they  asked  for  it  The  Frawley  committee  asked  me  for  a  tran- 
script of  the  account  from  January  1,  1912,  to  date.  The  man- 
agers' committee  asked  me  for  a  transcript  of  the  account  from 
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the  opening  of  that  account  to  data    I  took  that  transcript  with 
me. 

Q.  Did  yon  exhibit  it  to  the  board  of  managers  that  day  f   A. 
I  gave  it  to  Mr.  KreeeL 

Q.  And  did  he  keep  it?    A.  He  did. 

Q.  Were  you  examined  by  question  and  answer  at  that  timel 
A.  I  was. 

Q.  Under  oath  ?    A.  I  think  Mr.  Levy  administered  the  oatL 

Q.  Who  questioned  you  at  Hiat  time?    A.  Mr.  Kresel. 

Q.  Did  yon  fully  and  frankly  answer  sndi  questions  as  were 
put  to  you  there  that  day  ?    A.  To  the  best  of  my  ability. 

Q.  Did  Judge  Olcott  give  you  any  opinion,  or  express  his 
opinion  at  any  time  as  to  whether  or  not  you  could  be  compelled, 
under  the  law,  to  give  testimony  before  the  Frawley  committee 
regarding  this  account  ?    A.  He  did. 

Mr.  Kresel. —  I  submit,  if  your  Honor  please,  that  is  imma- 
terial. 

The  President. —  How  is  that  material  f 

Mr.  Hinman. —  Only  material  on  the  proposition  that  — 

The  President —  Call  your  next 

Mr.  Hinman. —  Nothing  further. 

Examination  by  Mr.  Eresel: 

Q.  Mr.  Fuller,  this  account  was  also  known  on  your  books  as 
No.  63,  wasn't  it  ?    A.  It  was. 

Q.  When  was  it  christened  No.  63  ?    A.  I  think  always. 

Q.  It  had  that  number  all  the  time?     A.  Yes. 

Q.  Do  you  know  J.  B.  Gray,  of  Fuller  &  Gray  ?  A.  Sli^tly  — 
I  do. 

Q.  Did  you  talk  with  him  on  the  telephone  last  night?    A.  I 

did  not 

Q.  Did  the  account  of  Governor  Suker,  or  William  Sulzer,  on 
your  books  during  this  entire  period,  appear  under  the  name  of 
William  Sulzer?  A.  On  every  page  of  every  ledger  that  it  has 
ever  been  entered  in,  the  name  of  William  Sulzer  appears. 

Mr.  Kresel.—  That  is  all. 


The  Witoeee. — Am  I  excused  now ! 

The  Fresid^it —  Does  either  side  wish  any  further  attendance 
of  this  witness  1 

Mr.  Hoirick. —  We  do  not. 

Mr.  Kreeel. —  Not  as  far  as  we  are  concerned. 

Senator  Thompson. —  I  would  like  to  ask  the  witness  a  quea- 
ti<Ki. 

The  President. —  Just  wait  a  moment  until  we  see  if  couds^ 
wish  the  witness  to  remain  here  afterwards. 

Mr.  Herrick. —  We  don't    He  can  take  his  books,  too. 

The  Witness. —  They  want  to  keep  some  of  my  books.  What 
are  my  privil^es  in  r^ard  to  the  matter  ? 

The  President — I  suppose  they  will  keep  the  books.  Tliey 
will  be  kept  in  Court,  if  necessary.  The  Court  will  endeavor  to 
see  that  your  books  are  not  kept  an  unnecessary  length  of  time, 
and  they  will  be  taken  care  of. 

The  Witness. —  What  about  this  particular  book  they  want  to 
keep! 

The  President—  What  is  that ! 

The  Witness.—  That  is  my  blotter. 

Mr.  KreseL — I  have  no  objectiwi  to  your  sealing  any  part  of 
that  excerpt  that  one  particular  part 

The  President —  We  will  take  care  of  that 

The  Witness.—  Thank  you. 

The  President — Now  see  what  Senator  Thompson  wants! 

Senator  Thompson. —  Why  do  you  sometimes  keep  accounts 
in  your  books  by  numbers  instead  of  the  names  of  the  customers  t 

Mr.  Himnan.  — That  is  objected  to  on  the  ground  it  doesn't 
appear  they  do  that 
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The  President —  He  says  that  in  thia  account  there  waa  both 
the  number  and  the  name. 

Senator  Thompaon. —  If  there  is  objection,  I  don't  cara 

The  President. —  Was  there  a  number  and  name  both  on  this 
account  ? 

The  Witness. —  There  was. 

The  President —  Now  answer  the  senator^s  question,  why  you 
keep  accounts  by  numbers  as  well  as  names? 

The  Witness. —  The  original  entry  in  my  office  is  made  on  the 
blotter.  That  is  posted  into  the  ledger.  The  man  that  rons  the 
ledger  desk  is  fifteen  feet  away  from  the  man  that  runs  the 
blotter,  and  rather  than  call  out  the  name  across  the  office  of  a 
man  or  a  client,  we  give  it  a  number,  so  that  posting  the  trana- 
action  for  Sulzer,  the  man  on  the  blotter  would  call  out  ^'Account 
63."  The  ledger  man  would  turn  to  63  on  the  ledger,  or  William 
Sulzer's  account,  and  enter  there  the  entry  that  the  blotter  man 
calls  off  to  him. 

By  Senator  Thompson : 

Q.  So  that  you  gave  all  accounts  a  number  as  well  as  the  namef 
A.  Not  all,  no.  Then  again,  in  transmitting  an  order,  instead  of 
giving  the  name,  for  our  own  convenience  we  often  number  the 
accounts. 

Q.  What  is  the  reason  some  accounts  have  numbers  and  others 
do  not?  That  is  what  I  want  to  know?  A.  Well,  I  suppose  we 
feel  it  is  not  wise  to  have  people  know  that  we  are  doing  business 
for  certain  people,  and  therefore  we  number  certain  accounts. 

The  President — You  mean  other  people  you  are  not  m>  par- 
ticular about? 

The  Witness. —  Yes,  sir. 

By  Senator  Thompson: 

Q.  Do  you  have  any  accounts  that  are  numbered  but  no  name 
appears?    A.  No. 

Q.  You  don't  have  any  such  accounts?    A.  No. 


Q.  Do  yott  know  what  other  bn^ers  dot  A.  I  heard  one 
testify  here  yesterday,  he  had  an  aooonut  with  no  name  on  the 
ledger. 

Q.  Is  that  a  oastom  amcmg  brokers  in  New  Yorkf  A.  It  is 
not  my  ciubnn. 

Q.  I  am  a&kin^  your  knowledge  I    A.  I  do  not  know. 

The  President — Are  yon  familiar  with  the  custom  of  brokers 
on  the  subject,  or  is  there  any  general  custom ! 
The  Witness. —  I  think  I  am  familiar  with  it. 
The  President. —  Then  answer. 
The  Witness.— What  is  the  question,  please  f 

The  President —  Is  it  the  custom  to  have  accounts  without  any 
names,  but  only  numbers  t 

The  Witness.—  Na. 

Senator  Thompson. — ^What  is  that  I    I  did  not  hear  t 

The  Witness. —  Ko,  it  is  not  the  custom. 

Senator  Sage. —  May  I  aak  the  witness  if  it  isn't  true  that  most 
speculator's  accounts  are  numbered  in  broker's  offices  t 

The  Witness.— Tee. 

Senator  Sage. — And  that  as  a  rule  inactive  accounts  or  accounts 
in  which  few  transactions  are  made  and  those  practically  only  for 
investment,  are  not  numbered  I 

The  Witness.—  No. 

The  Presidrait — ^Tou  mean  — 

The  Witness. —  No,  they  are  not,  an  inactive  account. 

The  President — Anything  ehiel 

(No  response.) 

The  President—  That  ia  all,  witness. 

(Witness  excused.) 

Mr.  Stanchfield.—  I  wiU  call  Mr.  Pinkney. 
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Mr.  Brackett. —  Let  the  witness  seal  up  that  part  of  the  book 
to  his  own  satisfaction* 

The  President — That  will  be  attended  to. 

OoBNELius  S.  PiNKNEY,  a  witnoss  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn,  in  accordanos 
with  the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield : 

Q.  Where  do  you  live?    A.  New  York  City. 

Q.  What  is  your  occupation  ?     A.  I  am  a  lawyer. 

Q.  Where  is  your  office  located  ?  A.  In  the  Woolworth  Build- 
ing. 

Q.  The  Woolworth  Building  ?  A.  Yes ;  I  was  formerly  at  115 
Broadway. 

Q.  Where  was  your  office  in  October  and  November,  1912? 
A.  115  Broadway. 

Q.  Was  that  the  same  building  in  which  the  respondent.  Gov- 
ernor Sulzer,  then  had  his  offices  ?     A.  It  was. 

Q.  Are  you  acquainted  with  Governor  Sulzer  ?    A.  I  am. 

Q.  How  long  have  you  known  him  ?  A.  I  have  had  a  speaking 
acquaintance  with  him  for  several  years*  I  do  not  know  how 
long  I  have  known  him. 

Q.  On  or  about  the  1st  of  November,  while  he  was  a  candidate 
for  Governor,  in  the  fall  of  1912,  did  you  go  to  his  office  to  see 
him?    A.  I  did. 

Q.  Did  you  have  an  interview  with  him  at  that  time?  A  I 
did. 

Q.  Where  was  he  ?    A.  He  was  in  his  office,  115  Broadway. 

Q.  Was  there  anyone  else  in  the  room  at  the  time  save  yoa 
two  ?    A.  There  was  not. 

Q.  What  did  you  say  to  him  at  that  time?  A.  I  went  up  there. 
I  had  an  engagement  with  him  for  about  12  o'clock  in  the  day. 
He  was  very  busy  at  the  time.  I  could  not  see  hiuL  I  went  in 
later.  I  don't  know  just  exactly  what  hour  it  was;  and  I  talked 
to  him  about  the  conditions  of  the  campaign,  and  I  asked  him 
whether  he  was  in  need  of  any  money.  He  said  that  he  had  no 
objections  to  taking  it,  in  fact  he  would  like  to  have  contribu- 
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tions  as  long  as  the  persons  who  gave  it  to  him  felt  as  though 
they  could  afford  it,  and  I  sat  down  at  the  desk  and  started  to 
write  a  check. 

Q.  'NoWy  what  was  the  number  of  the  check  upon  which  jou 
first  started  to  write  ?    A«  I  could  not  tell  you  that. 

Q.  I  hand  you  check  849  and  ask  you  whether  or  not  that  will 
refresh  your  recollection  so  as  to  enable  you  to  state  the  number 
of  the  check  upon  which  you  first  started  to  write  ?  A.  It  will, 
because  the  check  which  I  first  started  to  write  was  850,  because 
I  had  two  checks  in  my  hand ;  I  tore  them  apart,  and  I  see  by  look- 
ing at  this  check  that  I  used  the  lower  one  first 

Q.  So  you  started  first  then  to  write  upon  check  No.  850? 
A.  850;  I  had  two  in  my  hand;  I  tore  them  apart 

Q.  What  did  you  start  to  write  upon  860?  A.  I  started  to 
write  "  Pay  to  the  order  of  William  Sulzer." 

Q.  And  while  you  were  engaged  in  writing  "  William  Suker  " 
what  if  anything  occurred  ?  A.  He  told  me  not  to  make  the  check 
to  the  order  of  William  Sulzer  but  to  make  it  to  the  order  of  Louis 
A.  Sarecky,  spelling  out  such  name. 

Q.  Spelling  out  the  last  name  Sarecky  ?    A.  For  ma 

Q.  Thereupon  what  did  you  do?  A.  I  wrote  the  check  as  he 
asked  me  to. 

Q.  And  is  that  the  check  you  hold  in  your  hand  ?  A.  That  is 
the  check  I  hold  in  my  hand ;  I  gave  it  to  him  personally. 

Mr.  Stanchfield. —  I  offer  it  in  evidence. 

The  President — ^Any  objection  ? 

Mr.  Marshall. —  No  objection. 

(Check  offered  in  evidence  received  and  marked  Exhibit  M- 
100.) 

Mr.  Stanchfield.—  "  No.  849,"  with  the  name  "  0.  S.  Pinkney  " 
printed  at  the  end.  "  New  York,  November  1st,  1912.  Columbia 
Trust  Company,  New  York,  pay  to  the  order  of  Louis  A.  Sarecky, 
$200,  C.  S.  Pinkney." 

Q.  You  say  that  you  handed  that  to  him  personally  ?    A.  I  did. 
Q.  Now,  as  you  started  to  go  out  of  the  office,  did  candidate 
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Sulzer,  as  he  was  at  that  time,  say  anything  to  you  f  A.  Yes,  sir, 
he  did. 

Q.  What  did  he  say?  A.  He  said  that  this  was  a  penonal  mat- 
ter between  himself  and  myself,  that  he  considered  anything  like 
this  as  a  gift,  I  think  was  the  word  he  used,  and  that  he  did  not 
intend  to  make  any  record  of  any  kind  or  acconnt  for  the  cfaedc 
If  I  remember  exactly  his  words  were  ^'  I  do  not  intend  to  aocoimt 
for  this  kind  of  gifts^  they  mnst  be  made  to  me  personallj;  don't 
say  anything  about  it ;  simply  between  you  and  myself." 

Q.  Is  that  aUt    A.  That  is  aU. 

Mr.  Stanchfield. —  You  may  examina 

Oross-examination  by  Mr.  Hinman : 

Q.  Do  you  recall  what  day  in  the  week  this  was  t  A.  No,  sir, 
I  cannot 

Q.  Do  you  recall  what  day  of  the  month  it  was?  A.  Yes, 
November  Ist 

Q«  Are  you  able  to  fix  that  date  from  anything  except  tho 
date  of  the  check  t  A.  No,  sir,  not  unless  I  look  at  my  calendar 
in  the  office. 

Q.  Have  you  looked  at  your  calendar  in  the  office!  A.  I  have 
not. 

Q.  In  connection  with  this  t  A.  I  have  not  I  did  not  know  I 
was  going  to  testify  until  late  yesterday  afternoon  and  I  have  not 
been  to  my  office  since  then  except  to  get  the  check. 

Q.  When  was  the  first  time  after  November  1,  1912,  that  your 
attention  was  called  to  this  transaction  t  A.  Today ;  practically 
yesterday  when  I  was  served  with  the  subpoena. 

Q.  From  November  1st,  from  the  moment  that  you  left  Mr. 
Snlzer's  office  on  November  1,  1912,  down  until  today  have 
you  mentioned  the  subject  of  that  conversation  to  anyone  t  A. 
Yes,  sir,  I  had. 

Q.  When  first?   A.  Well,  I  had  mentioned  —  I  donH  know  just 

when  I  talked  the  first  time. 

Q.  About  when  t    A.  I  should  judge  about  two  weeks  ago. 

Q.  From  November  Ist,  the  time  you  left  Mr.  Suker^s  office 
after  writing  this  check,  had  you  mentioned  that  oonverBation 
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to  anyone  prior  to  two  weeks  ago,  or  about  two  weeks  ago!  A. 
No,  sir,  I  had  not 

Q.  To  whom  did  you  first  mention  that  t  A.  I  could  not  say ; 
I  donH  think  I  ever  mentioned  it 

Q*  What  is  your  best  recollection  as  to  the  name  of  the  person 
to  whom  you  first  mentioned  itt  A.  I  do  not  think  I  ever  men- 
tioned the  gist  of  the  conversation  until  I  was  outside  in  the 
anteroom  fifteen  minutes  ago. 

Q.  Let  me  get  it  again.  Then  from  November  1,  1912,  until 
yesterday  you  did  not  mention  that  conversation  to  anyone?  A. 
Noy  sir,  I  did  not;  unless  it  was  in  my  own  family. 

Q.  You  never  had  referred  to  it,  did  you,  to  anyone !  A.  Un- 
less it  was  my  own  family,  somebody  like  that 

By  the  President: 

Q.  Do  you  mean  you  did  not  say  anything  about  any  part  of 
this  conversation  or  the  last  part?  A.  Any  part  of  it,  your 
Honor. 

Q.  That  you  had  gone  there  and  asked  him  if  he  wanted  the 
money  t  A.  I  may  have  spoken  in  a  general  conversation  around 
the  Manhattan  Club.  I  think  I  came  back  and  several  weeks  ago 
when  the  question  was  up  who  had  contributed  — 

Q.  You  said  that  you  had  contributed  !  A.  I  simply  said  I  had 
contributed  but  I  had  nothing  to  say  about  this  conversation. 

By  Mr.  Hinman: 

Q.  When  was  the  first  time  and  where  was  it  that  you  first 
mentioned  the  fact,  that  you  mentioned  to  anyone  that  you  had 
contributed  in  this  manner  ?    A.  I  suppose  — 

Q.  Not  what  you  supposed,  give  us  your  recollection.  A. 
Maybe  as  long  — 

Q.  Not  maybe,  but  give  us  your  recollection.  A.  When  the 
Frawley  committee  first  started. 

Q.  When  did  the  Frawley  committee  first  start,  as  far  as  you 
Vnowt    A.  I  should  say  three  months  ago. 

Q.  How  long  was  it  after  the  Frawley  committee  started  that 
you  had  this  talk  t    A.  Maybe  a  week  —  two  weeks  after. 
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Q.  How  long  after  you  knew  the  Frawlej  committee  started 
was  it  that  you  had  this  first  talk?  A.  About  two  we^s  after. 
I  said  that  I  had  contributed  to  somebody,  in  the  Manhattan  Club ; 
I  could  not  tell  you  the  names  of  anyone  to  whom  I  said  it^ 

Q.  Do  you  remember  anyone  who  was  present?  The  name  of 
any  person  who  was  present  in  the  Manhattan  Club  when  you 
made  that  statement?    A.  Judge  Conlon. 

Q.  Did  you  make  it  in  his  presence  ?    A.  Ye8>  sir. 

Q.  Judge  Conlon  heard  you  say  it  ?  A.  I  believe  sa  I  douH 
know  what  he  heard. 

Q.  Do  you  know  he  did  ?    A.  I  couldn't  say  about  tliat. 

Q.  Did  Judge  Conlon  say  anything  to  you  in  connection  with 
it?    A.  No,  sir. 

Q.  Who  else  was  present  besides  Judge  Conlon?  A.  I  guess 
Judge  Delehanty. 

Q.  Not  guess.  Your  recollection?  A.  That  is  pretty  hard  to 
say,  who  was  there. 

Q.  Then  you  simply  told  them  you  had  made  a  contribution? 
A.  Yes,  sir. 

Q.  That  was  all  that  was  said  at  that  time  on  that  subject? 
A.  Yes,  sir. 

Q.  When  after  that  did  you  mention  that  subject  to  anyone^ 
when  next  ?    A.  I  have  not  said  anything  about  it. 

Q.  To  anyone  ?    A.  No,  sir. 

Q.  And  the  firg^  time  you  had  mentioned  it  to  anyone,  then, 
was  about  fifteen  minutes  ago.     A.  Yes,  sir. 

Q.  Whom  was  it  you  mentioned  it  to  then  ?    A.  Mr.  Richards. 

Q.  One  of  the  counsel  for  the  board  of  managers?  A.  Yes, 
sir. 

Q.  How  long  have  you  known  Mr.  Richards  ?  A.  I  don't  know 
him.    I  just  met  him  today. 

Q.  When  were  you  subpoenaed  as  a  witness?    A.  Yesterday. 

Q.  By  whom  ?    A.  I  don't  know  who  served  the  summons. 

Q.  Where  were  you  ?    A.  I  was  in  my  ofBce. 

Q.  Had  you  had  any  communication  with  anyone  in  reference 
to  this,  until  the  subpoena  was  served  ?  A.  I  had  not.  I  had  been 
out  of  town. 
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Q.  Since  when!  A.  Two  weeks,  except  I  have  been  in  for 
business.    I  hare  been  living  in  New  Jersey. 

Q.  So  that  when  jou  came  up  here  and  up  to  about  fifteen 
minutes  ago,  so  far  as  you  Imow,  no  one  knew  what  you  were 
^ing  to  testify  to  1    A.  Absolutely. 

Q.  On  this  day,  when  you  were  in  Mr.  Sulzer'a  office,  which 
room  were  you  in  I  A.  I  was  in  the  far  room.  You  go  into  the 
room,  and,  as  yon  enter,  the  next  room  to  the  left. 

Q.  That  is,  you  enter  an  anteroom  and  pasa  to  the  leftf  A. 
Pass  to  the  left 

Q.  Whom  did  yon  see  in  the  anterocon  t    A.  I  saw  Mr.  Sarecky. 

Q.  How  long  have  you  known  Mr.  Sarecky !  A.  I  don't  know 
bim. 

Q.  How  do  you  know  Sarecky  t  A.  Because  I  had  been  intro- 
dnced  to  him  the  day  before. 

Q.  Where  were  you  when  you  were  introduced  to  Louis  A. 
Sarecky  the  day  before !    A.  I  think  in  the  lobby. 

Q.  Where  was  itt    Not  what  you  think.    A.  I  couldn't  say. 

The  Witness. —  I  don't  know  where  it  was. 

The  President. —  In  your  recollection  t 

The  Witness. —  I  think  it  may  have  been  in  my  own  office.  My 
secretary  made  the  engagement  for  me  to  come  up  there  that  day 
through  Mr.  Sarecky.  I  walked  in  the  office  and  met  Mr.  Sarec^. 
I  had  Been  him  the  day  before  I  think  in  the  lobby. 

By  Mr.  Hinman : 

Q.  Where  had  you  seen  him  the  day  before!  A.  Downstairs 
at  the  cigar  store,  as  near  as  I  can  remember,  but  I  am  not  sure 
that  I  was  introduced  to  him  at  that  time. 

Q.  Ycta  stated  a  moment  ago,  though,  you  were !    A.  I  think  sA 

Q.  By  whom  1  ,  A.  I  couldn't  say. 

Q.  Who  ushered  you  into  the  Governor's  office?  A.  I  should 
judge  it  was  Mr.  Sarecky,  I  talked  to  Mr.  Sarecky  first  when  I 
came  in  the  first  time.  The  Governor  then  was  busy ;  he  was  en- 
gaged with  three  or  four  people,  and  I  couldn't  wait    I  had  to  go 
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down  to  my  own  office,  and  when  I  came  back,  which  was  after 
lunch,  Mr.  Sarecky  was  then  there,  and  he  took  me  in  there  and  I 
left  the  office  alone,  closing  the  door. 

Q.  You  are  sure  about  that  ?    A.  I  am  absolutely  sure. 

Q.  So  there  was  no  one  present  and  no  one  heard  this  eonr 
yersation  between  you  and  the  Gt)vemor  t    A.  Absolutely. 

Q.  Whom  else  did  you  see  in  the  office  that  day  besides  Mr. 
Sareckyt    A.  That  is  all  I  could  remember. 

Q.  Out  of  which  door  did  you  pass  when  you  left  the  office! 
A.  Out  of  the  front  door. 

Q.  Directly  into  the  hall  t    A.  Yes,  sir ;  the  main  entranoa 

Q.  DidnM  go  through  this  anteroom  ?  A.  No.  An  outer  office. 
There  is  no  anteroom  there.  It  is  just  an  outer  offica  You  enter 
from  the  lobby  into  an  o&ce;  you  go  to  the  left^  and  you  are  in 
Governor  Sulzer's  private  chambers. 

Q.  Passing  to  the  left?    A.  Passing  to  the  left. 

Q.  When  you  left  the  office  you  left  by  the  same  way  that  you 
entered  t  A.  I  think  so.  I  would  not  be  sure.  I  was  not  there 
more  than  ten  or  fifteen  minutes.  I  don't  remember  how  I  came 
out. 

Q.  What  kind  of  a  desk  was  it  that  you  wrote  this  check  at! 
A.  A  large  desk  he  has  there  in  the  room. 

Q.  What  kind  of  a  desk?  A.  I  couldn't  tell  you.  I  didn't 
notice  it 

Q.  Bid  you  write  the  cheek  standing  or  sitting!  A.  Sitting 
at  bis  seat 

Q.  Did  you  sit  at  the  desk  Governor  Sulzer  was  using!  A. 
Yes,  sir. 

Q.  He  got  up  and  gave  you  his  chair !  A.  He  was  walking  up 
and  down  all  the  time  I  was  in  there. 

Q.  Do  you  know  whether  that  check  was  given  to  Sarecky  or 
not  ?  A.  I  know  it  was  not  given  to  Sarecky.  It  was  given  the 
Governor  personally. 

Q.  Do  you  know  whether  Sarecky  was  there!  A.  Not  as  long 
as  I  was  in  the  room. 

Q.  Have  you  examined  the  check  to  see  whose  endorsement 
is  on  it !    A.  I  have. 
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Q.  Is  the  name  of  Sareckj  on  the  check !  A.  There  is.  That 
is,  his  name  is  on  the  back  of  the  cheeky  but  I  don't  know  his 
signature. 

Mr.  StanchfielA — Harvey  0.  Garber. 

Habyxt  0.  Gasbxs,  a  witness  called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Garber,  your  residence  is  where,  Ohio  ?  A.  Columbus, 
Ohia 

Q.  And  your  occupation?  A.  Vice  president  of  the  Bawlston 
Steel  Car  Company. 

Q.  You  were  at  some  time  a  member  of  Congress  ?  A*  I  was 
a  member  of  Congress  four  years. 

Q.  Do  you  know  the  respondent,  William  Sulzer  ?    A.  I  do. 

Q.  Did  you  make  a  contribution  to  him  during  his  candidacy 
for  Governor  ?    A.  I  did. 

Q.  In  the  fall  of  1912?    A.  I  did 

Q.  How  much?    A.  $100. 

Q*  Did  you  make  it  in  cash  or  by  check?  A.  Made  it  by 
check. 

Q.  Did  you  transmit  it  to  him  by  mail  or  in  hand,  personally  I 
A.  By  maiL 

Q.  Have  you  the  check  with  you  ?    A.  I  have. 

Q.  Will  you  produce  it  please  ? 

(Witness  produces  a  paper.) 

Q.  Is  that  the  check  ?    A.  Yes,  sir ;  and  the  stub  with  it. 

Mr.  Stanchfield. —  I  offer  that  in  evidence. 

Mr.  Herrick. —  Let  me  see  it,  please. 

(The  document  was  handed  to  Mr.  Herrick.) 

(The  check  referred  to  was  offered  in  evidence,  received  and 
marked  Exhibit  M-101.) 
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Mr,  Stanchfield. —  (Reading.) 

"  Colvmhus,  Ohio,  October  S,  1912 
**  CITIZENS   TEUST  &  SAVINGS  BANK 
"  Pay  to  the  order  of  William  Sulzer  one  hundred  doUara. 

"  Hakvey  C.  Gabber." 

Q.  Now,  OongreBsman,  that  is  indorsed  "  William  Slilzer^'  and 
then  under  it  "Louis  A.  Sarecky." 

Mr.  Hinman. —  Indorsed  with  a  stamp. 

Mr.  Stanchfield. —  I  think  it  is. 

Mr.  Hinman. — ^And  the  bank  stamp  there,  if  you  will  read 
that  please. 

Mr.  Stanchfield. —  Mutual  Alliance  Trust  Company. 

Mr.  Hinman. —  The  date  it  was  in  the  Mutual  Alliance. 

Mr.  Stanchfield. —  October  8, 1912,  the  check  being  dated  Octo- 
ber 3d. 

Q.  Congressman,  did  you  send  with  the  check  a  letter?  A.  I 
did. 

Q.  Did  you  keep  a  copy  of  the  letter  ?    A.  I  did  not 

Mr.  Stanchfield. —  Will  you  gentlemen  produce  it? 

Mr.  Marshall. —  We  haven't  it 

Q.  Can  you  give  us  the  substance  of  it  ?    A.  I  can. 

Q.  Briefly  state  that,  please.  A.  "  I  congratulate  you  upon 
your  nomination.  I  herewith  enclose  check  for  $100.  I  hope  you 
will  be  elected.    Sincerely  yours,  Harvey  C.  Garber." 

Q.  Did  you  receive  a  response  to  that  letter  ?    A.  I  did. 

Q.  Did  you  keep  the  reply?    A.  I  may  have  the  reply,  but  — 

Q.  Have  you  it  with  you?    A.  I  have  not 

Q.  Do  you  recollect  the  substance  of  it  ?    A.  I  do. 

Q.  What  was  it  ?  A.  I  thank  you  for  all  you  have  said  and  all 
you  have  done,  something  of  that  sort. 

Q.  See  if  I  can  refresh  your  recollection.    I  will  read  a  letter. 
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I  might  say  some  read  very,  reiy  many  thanks  for  all  you  have 
said  and  done  and  some  read  many  thanks.  Your  check  being  for 
$100,  how  did  yours  read?  A.  I  think  that  the  letter  simply 
stated  he  thanked  me  for  what  I  had  said  and  what  I  had  dona 
Q.  Did  it  make  any  allusion  whatever  to  the  fact  that  there 
was  a  contribution  enclosed  in  it?  A.  It  didn't>  only  to  that 
extent. 

Mt.  Stanchfield. —  That  is  all,  Mr.  Congressman,  unless  they 
desire  to  cross-examine  you. 

Mr.  Hinman. —  I  assumed  the  Court  will  take  the  language  of 
the  letters  from  the  record  instead  of  Mr.  Stanchfield's  recol- 
lection. 

Cross-examination  by  Mr.  Hinman: 

Q.  Mr.  Garber,  how  many  times  were  you  in  Congress?  A.  I 
was  in  Congress  two  telms,  five  sessions.  There  was  an  extra 
session. 

Q.  During  that  time  did  you  become  acquainted  with  Mr. 
Sulzer?  A.  I  became  acquainted  with  him  that  time,  but  knew 
him  before  that  time. 

Q.  How  many  years  have  you  known  him  ?  A.  I  knew  him 
probably  a  year  or  two  before  that,  that  was  in  1902  when  I  was 
elected. 

Q.  What  had  been  your  relations  with  him  from  the  time  sub- 
sequent to  your  becoming  acquainted  with  him  ?  A.  Well,  simply 
friendly,  as  a  member  of  Congress. 

Q.  Where  were  you  when  you  learned  that  Mr.  Sulzer  had 
been  nominated  for  Governor?    A.  At  Columbus,  Ohio. 

Q.  When  and  in  what  way  did  you  learn  that  he  had  been 
nominated  ?    A.  Through  the  "  Cincinnati  Enquirer.*' 

Q.  What  day  did  you  learn  that  ?  A.  I  think  on  the  2d  day  of 
October. 

Q.  As  a  matter  of  fact  he  was  nominated  in  the  night  of  the 
2d,  or  the  early  morning  of  the  3d  of  October?  A.  The  check 
went  immediately  upon  my  reading  it 

Q.  Is  it  your  recollection  that  you  forwarded  that  check  the 
very  day  you  saw  in  the  ^'  Cincinnati  Enquirer ''  that  he  had  been 
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nominated  for  Governor  of  the  State!    A.  Within  perhaps 
minutes  after  I  read  it 


Mr.  Hinman.—  That  is  alL 

Mr.  Stanchfield.—  That  is  aH 

(Witness  excused. ) 

Mr.  Stanchfield. —  For  the  purpose  of  the  record  I  desire  to 
call  Judge  Bell,  if  the  Presiding  Judge  please^  to  aak  him  a 
question. 

The  President—  Call  him. 

JosxFH  H.  BxLL,  a  witness  called  in  behalf  of  the  managers^ 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  bj  Mr.  Stanchfield : 

Q.  Judge  Bell,  where  do  you  reside?  A.  In  Yonkers,  New 
York. 

Q.  And  you  occupy  and  have  for  quite  some  years  a  judicial 
place,  do  you  not  ?    A.  For  about  eight  years. 

Q.  You  are  city  judge  of  Ycnkers  t    A.  Yes. 

Q.  A  lawyer  by  profession  ?    A.  Yes. 

Q.  Engaged  in  the  practice  of  your  profession  ?    A.  Yes. 

Q.  Are  you  counsel  for  the  brokerage  firm  of  Fuller  &  Gray? 
A.  Yes. 

Q.  What  is  the  first  name  of  Mr.  Gray?  A.  John  Boyd  Gray 
is  his  name. 

Q.  Will  you  give  me  his  various  business  addresses  and  where  is 
his  place  of  business  where  one  would  ordinarily  expect  to  find 
him  to  serve  a  subpoena  on  him  ?    A.  He  has  the  main  office  — 

Mr.  Herrick. —  How  is  this  material,  if  it  please  the  Court  t 

Mr.  Stanchfield. —  If  the  Presiding  Judge  please,  I  want  to  ex* 
plain  and  I  ought  to  explain  that  John  Boyd  Gray  is  the  one  wit- 
ness that  can  reveal  the  identity  of  the  owner  of  account  No.  500, 
and  the  board  of  managers  have  been  trying  for  two  weeks  to  sub- 
poena him  without  avail,  and  what  I  want  to  find  out  from  his 
counsel  is  what  his  addresses  are. 


Q.  Will  you  give  me  his  bnBmeea  addresses  first  t  A.  Els 
main  office,  or  the  office  of  the  firm  of  Fuller  &  Gray  is  No.  71 
Sroadwaj  in  the  cily  of  Kew  Yorlc.  He  has  a  branch  c^ce  or  his 
firm  has,  in  the  oi^  of  Brookljm,  scane>where  I  think  on  Montague 
street    I  am  not  sure  of  the  number  of  that. 

Q.  Is  that  office  carried  on  under  the  name  of  Fuller  &  Gray  t 
A.  Yes,  sir.  They  have  further  a  branch  office  at  601  Fifth 
avenue,  almost  on  the  comer  of  42d  street.  They  have  also  a 
branch  office  in  the  city  of  Yonkers. 

Q.  Has  he  an;  other  business  addressee  of  which  you  know  t  A. 
K<Hie  of  which  I  am  aware. 

Q.  In  this  jurisdiction,  in  this  Statet  A.  Kone.of  which  I  am 
aware. 

Q.  Where  is  his  residence?  A.  Mr.  Gray  usually  or  frequently 
stops  with  certain  relatives  of  his,  an  imde  and  aunt,  I  think. 

Q.  In  Yonkers  ?  A.  No,  in  Brooklyn,  the  address  oi  whom  I  do 
not  know.  He  sometimes  stays  with  friends  of  his  on  62d  street, 
New  York,  the  number  of  the  house  of  which  I  do  not  know. 

Q.  And  you  are  unable^  if  I  understand  you  then,  to  give  ue 
his  residential  address?  A.  I  am,  Mr.  Stanchfield,  unable  to 
tell  yon  exactly  what  his  reeidemce  is.  I  do  business  with  him, 
you  understand,  I  do  not  live  witb  him. 

Q.  You  were  apprised  this  morning  or  last  night  by  coansel 
for  the  managers  that  we  have  been  endearoring  for  quite  some 
time  to  subpoena  Mr.  Gray,  were  you  not?    'A.  Yee. 

Q.  And  we  aaked  yon  to  communicate  with  Mr.  Gray  and 
ascertain  whether  he  wouldn't  come  here  or  permit  process  to  be 
served  upon  him,  did  we  not?    A.  You  did. 

Q.  Bid  yon  c<nnmunicate  with  Mr.  Gray  by  Itmg  distance  tele- 
phone t 

Mr,  Hinman. —  Objected  to  oa  the  ground  it  is  incompetenL 

The  Court. —  Overruled. 

The  Witness. —  I  did. 

Q.  Did  he  tell  you  whether  or  no  he  would  come  here? 

The  Witnees. —  If  the  Court  please,  on  behalf  of  my  client  I 
plead  professional  privil^e  and  refuse  to  answer  and  submit 
myself  to  the  instructions  of  this  Court. 
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If  r.  Stanchfield. —  I  haven't  the  slightest  desire  to  invade  the 
domain  of  personal  privilege  if  the  Presiding  Judge  thinks  that 
the  request  of  a  man  to  submit  himself  to  the  service  of  process 
ifl  a  confidential  commimication. 

The  President — He  may  have  consulted  him  on  the  question 
of  whether  he  should  submit  to  the  jurisdiction.  I  doubt  whether 
he  should  be  pressed  on  that;    Do  you  know  where  he  is,  witness  t 

The  Witness. — ^I  do  not 

Mr.  Stanchfield. —  I  bow  to  your  Honor's  suggestion.  I  haven't 
the  slightest  desire  to  invade  that  domain.    That  is  all,  judga 

The  Witness.-r-I  would  like  to  make  myself  plain  in  this 
respect^  that  so  far  as  I  as  counsel  am  concerned  or  any  informa- 
tion that  I  can  give  or  any  advice  that  I  can  give  to  aid  this 
Court  in  arriving  at  a  just  conclusion  in  its  great  contention  is 
at  its  disposal  on  either  side  and  I  believe  bolh  sides  know  it 

The  President — ^To  get  to  the  practical  point,  can  you  tell  us 
how  the  managers  can  get  this  witness  to  attend  here?  That  is 
the  practical  point 

The  Witness — I  don't  want^  eir,  to  be  critical  of  the  mana- 
gers, but  I  do  know  this,  that  Mr.  Gray  has  been  in  his  office  at  501 
Fifth  avenue,  where  there  are  no  means  or  methods  of  conceal- 
ment, certainly,  up  to  Saturday  noon.  I  understand  from  state- 
ments that  have  been  made  to  me  that  you  could  not  find  him 
there,  but  I  know  he  has  been  there  because  he  has  called  me 
from  there  and  I  know  by  the  return  messages  I  sent  him  that 
he  was  in  that  offica  Anything  I  can  do  for  the  committee  or 
the  defense  to  produce  Mr.  Gray,  and  I  understand  liiey  both 
want  him  — 

The  President. —  Will  you  describe  his  personal  appearance  so 
a  subpoena  server  may  recognize  the  manf  About  how  old  is 
he? 

Mr.  Stanchfield. —  I  will  suggest  something  practical  If  you 
feel  free  to  do  it,  will  you  go  out  and  telephone  him  to  submit 
himself  to  service  of  process  ?  You  say  you  want  to  help  us.  If 
you  will  do  that,  that  will  meet  ike  casa 


The  WitneaB. — I  will  do  that  at  thie  moment,  if  I  am  able  to 
find  him. 

Mr.  StancMeld. —  I  will  accept  that  solution  of  it  That  is 
dl. 

(Witness  excused.) 

Mr.  TodA— Mr.  Adama. 

Hbnbt  G.  Adaus,  a  witness  called  in  behalf  of  the  managers, 
having  been  first  dulj  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Todd: 

Q.  You  are  an  employe  of  the  State  of  New  Yorkf    A.  I  am. 

Q.  In  the  Secretary  of  State's  of&ce  1    A.  I  am. 

Q.  You  are  a  dark  there?     A.  Yes. 

Q.  How  long  have  you  been  employed  in  the  Secretary  of  State's 
office  ?    A.  A  little  over  eleven  years. 

Q.  Among  other  things  have  you  charge  of  the  statements  of 
candidates  for  office  which  are  filed  in  that  office  under  the  law  } 
A.  I  liaT& 

Q.  Are  you  familiar  with  tihe  form  of  the  certificate  and  affi- 
davit which  is  sent  out  by  the  Secretary  for  the  purpose  of  can- 
didates filing  such  certificates  f    A.  I  am. 

Q.  I  show  you  the  certificate  filed  by  William  Sulzer,  which  is 
managers'  exhibit  33,  and  a^  you  to  examine  the  form  up<Hi 
which  that  certificate  is  made  out  Is  that  the  regular  form 
which  is  prescribed  by  the  Secretary  of  State's  office  and  which 
has  bem  furnished  to  candida-tes  f 

Mr.  Marshall — We  object  to  that  your  Honor.  The  form 
which  is  issued  by  the  Secretary  of  State  is  of  no  consequence. 
The  question  is  what  the  law  requires. 

Mr.  Todd. —  The  law  requires,  if  the  Court  please,  that  the 
Secretary  of  State  shall  prescribe  Uie  form  and  I  am  trying  to 
show  that  this  is  the  form  prescribed  by  the  Secretary  oi  Stata 

The  President —  Have  you  got  the  statute  there  t 
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Mr.  Todd. —  Yes,  I  ean  refer  your  Honor  to  seetioa  544^  I 

think,  of  the  corrupt  practices  act 

The  President —  Just  read  that  part  of  it,  please. 

Mr.  Todd. —  I  read  section  549  of  the  corrapt  practices  act 

Mr.  Brackett —  The  election  law. 

Mr.  Todd.— The  election  law,  the  Secretary  of  State — the 
law  provides,  "  the  Secretary  of  State  shall  provide  blank  forms 
suitable  for  the  statements  above  required.^' 

Mr.  Marshall. —  It  merely  says  he  shall  provide  fonDB,  it  does 
not  say  he  shall  prescribe  the  form.  We  assume  this  form  may 
have  been  printed  by  the  Secretaiy  of  State  and  was  issued  by 
him;  that  we  will  be  perfectly  willing  to  concede,  but  beyond 
that  we  object  to  the  witness  giving  an  opinion  as  to  whether  it 
was  the  form  prescribed  by  the  Secretary  of  State,  or  to  attempt  to 
giye  an  interpretation  of  the  statute. 

Mr.  Todd. —  If  Mr.  Marshall  does  not  like  the  word  '^  pre- 
scribed ''  I  will  use  the  word  in  the  statuta 

By  Mr.  Todd: 

Q.  Is  this  the  form  provided  by  the  Secretary  of  State !  A.  It 
is. 

By  the  President: 

Q.  It  is  a  printed  form,  isn't  it  ?   A.  Yes,  sir. 
Q.  You  issued  and  sent  it  around  to  all  the  candidates!    A. 
Yes,  sir. 

Q.  Your  office  ?    A.  Yes,  sir. 

By  Mr.  Todd : 

Q.  How  long  has  this  particular  form,  exactly  like  the  form 
upon  which  Candidate  Suker  made  his  certificate  of  expenses, 
been  in  use  in  the  Secretary  of  State's  office? 

I 

Mr.  MarshalL —  That  is  objected  to  as  entirely  immaterial 
Mr.  Todd. — We  desire  to  show,  if  the  Court  please,  that 
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is  the  f onn  prescribed  by  the  Secretary  of  State,  and  the  one  which 
was  nsed  by  candidates  under  this  statute^  and  which  had  been 
tised  in  this  State  for  some  tima 

Mr.  Parker. —  It  has  been  from  the  beginning. 

Mr.  Herrick. —  From  the  beginning  of  what! 

l£r.  Parker. —  From  the  enactment  of  that  section  of  the  cor- 
rapt  practiees  act  down  to  that 

The  President —  Judge  Parker,  what  is  the  object,  for  what 
purpose  is  it  offered? 

Mr.  Parker. —  It  is  offered  for  this  purpose  first,  because  it  is 
provided  by  statute  that  a  form,  in  accordance  with  that  statute, 
shall  be  prepared  by  the  Secretary  of  State,  and  it  was  done.  If 
there  is  any  opportunitgr  for  debate  about  the  matter  at  all,  and 
debate  was  suggested  on  the  other  side  at  the  opening,  then  there 
has  been  placed  upon  it  from  the  beginning  a  practical  oonstrue- 
tion  of  the  meaning  of  this  provision  of  the  statute. 

The  President — I  think  so,  but  I  think  such  practical  con- 
struction must  be  that  of  which  the  Court  can  take  notice  rather 
than  be  the  subject  of  contradictory  evidence.    Objection  sustained. 

Mr.  Parker. —  Then  we  understand  that  the  Court  will  take 
judicial  notice? 

The  President —  If  it  is  the  fact 

Mr.  Parker. —  It  would  have  been  rather  convenient  for  us  then 
to  have  it  spread  on  the  record. 

The  President —  We  will  do  that  at  a  later  stage,  Judge. 

By  Mr.  Todd: 

Q.  Have  you  produced  also  from  the  files  of  the  office  of  the 
Secretary  of  State,  chapter  475  of  the  Laws  of  1918  ?    A.  I  hava 

Mr.  Todd. —  I  offer  this  act  in  evidence,  together  with  the  mark- 
ings on  the  jacket  It  is  an  act  to  amend  the  Penal  Law  in  rela- 
tion to  false  representations  concerning  securities. 
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Mr.  Fox. —  What  is  the  relevancy? 

Mr.  Todd. —  The  relevancy  of  it  is  it  is  one  of  the  acts  idiich 
was  introduced  in  pursuance  of  the  message  of  Governor  Sulzer 
to  the  Legislature,  uiging  the  passage  of  certain  acts  affecting  the 
New  York  Stock  Exchange. 

The  President — It  is  hardly  necessary  to  put  in  evidence  a 
general  statute.  The  Court  must  take  judicial  notice  of  its  enist- 
ence.  It  can  do  no  harm.  It  is  merely  superfluous.  You  can  have 
it  marked,  if  you  wish. 

Mr.  Todd. —  It  is  our  idea  that  it  is  necessary  for  us  to  show  the 
history  of  the  enactment  of  these  acts  in  order  to  make  our  proof 
under  that  article. 

The  President — You  can  call  his  attention  to  the  circum- 
stances. 

Mr.  Todd. —  It  is  offered  in  evidenca  Do  I  understand  there 
is  any  objection! 

Mr.  Hinman. —  Counsel  are  looking  at  it 

The  President —  There  cannot  be  any  objection. 

(Act  offered  in  evidence,  received  and  marked  Exhibit  M-103.) 

Mr.  Todd. —  We  offer  in  evidence  the  original  bill  enacted  into 
chapter  476  of  the  Laws  of  the  State  of  "Sew  York,  with  the 
jacket 

Mr.  Hinman. —  What  is  the  title  t 

Mr.  Todd. — ^And  the  endorsements  thereon,  showing  the  history 
of  the  act  The  act  is  entitled:  ''An  act  to  amend  the  Penal  Laws 
in  relation  to  reporting  or  publishing  fictitious  transactions  in 
securities." 

(The  act  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-103.) 

Q.  You  also  produce  the  original  bill  enacted  into  law,  CSiap- 
ter  500,  of  the  Laws  of  1918 1    A.  I  do. 

Mr.   Todd. —  I  introduce  it  in  evidence,  together  with  the 
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jacket  and  the  mdoraements  thereon,  showing  the  histoiy  of  the 
enactment  of  this  law. 

Mp.  Hininan. —  (Mve  the  titla 

Mr.  Todd. —  The  title  is  "An  act  to  amend  the  Penal  Law  in 
relations  to  transactions  by  brokers  after  insolvency,  and  in  the 
hypothecation  of  customers'  securities." 

(The  act  offered  in  evidence  was  received  and  marked  Ex- 
hibit M-1(M.) 

Mr.  Todd. —  That  is  all,  Mr.  Adams. 

Here  are  a  few  dates  I  want  to  read  into  the  record.  In  order 
that  I  may  permit  the  Secretary  of  State  to  take  back  the  orig- 
inal documents,  I  would  like  to  read  a  few  dates  into  the  record, 
which  we  consider  pertinent 

The  President. —  Bead  the  entries  on  what  we  term  the  jacket. 

Mr.  Todd. —  Chapter  475  of  the  Laws  of  1913,  was  intro- 
duced by  Mr.  Stilwell  in  the  S'enate,  on,  the  date  is  not  given, 
but  it  was  passed  by  the  Senate  on  March  24,  1913 ;  and  it  passed 
the  Assembly  on  April  29,  1913,  and  it  was  approved  by  the 
(Jovemor  on  May  9,  1918. 

Chapter  476  of  the  Laws  of  1913,  was  passed  by  the  Senate 
on  March  24,  1913;  passed  by  the  Assembly  on  April  29,  1913; 
and  was  approved  by  the  Gtovemor  on  May  9,  1913. 

Chapter  500  of  the  Laws  of  1913  was  introduced  by  Mr.  Stil- 
well in  the  Senate,  and  was  passed  by  the  S'enate  on  April  1, 
1913;  passed  by  the  Assembly  on  April  30,  1913,  and  was  ap- 
proved on  May  14,  1913. 

I  ajsk  the  clerk  of  the  Senate,  or  his  deputy,  to  take  the  chair. 

Ebnbst  a.  Fat,  a  witness  called  in  behalf  of  the  managers, 
having  been  first  duly  sworn,  in  accordance  with  the  fore- 
going oath,  testified  as  follows: 

Direct  examination  by  Mr.  Todd : 

Q.  You  have  produced  the  journal  of  the  Senate  for  the  year 
1918  f    A.  A  portion  of  it 
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Q.  Will  you  produce  the  message  wliich  was  sent  by  Qaveamat 
Sulzer  to  the  Legislature  on  January  27,  1913?  A.  I  haven't 
the  journal 

Mr.  TodcL —  Is  there  any  question  about  it,  gentlemen  t 

Mr.  Herrick. —  Na 

Mr.  Marshall —  We  consent  that  he  may  read  from  the  printed 
copy,  with  the  same  force  as  though  the  original  were  produced. 

Mr.  Todd. —  We  offer  in  eridence  the  message. 

(The  message  offered  in  evidence  was  received  and  marked 
Exhibit  M-105.) 

Senator  McClelland. —  Was  this  the  emergency  message! 

Mr.  Marshall — No. 

Mr.  Todd. —  I  will  not  tire  the  Court  with  the  reading  of 
the  full  message,  but  simply  the  effect  of  it,  to  acquaint  you  with 
the  object  of  the  message. 

It  is  dated  January  27,  1913,  and  is  addressed  to  the  Legis- 
lature, and  it  is  generally  in  reference  to  l^slation  regarding 
stock  exchanges.  Among  other  bills  or  legislation  that  is  sug- 
gested by  this  message,  I  will  read  the  following: 

^'  It  has  been  charged  that  there  has  been  a  practice  on 
the  part  of  some  brokers  of  selling  for  their  own  account 
the  same  stocks  that  they  have  been  ordered  to  buy  for  their 
customers  contemporaneously  with  the  execution  of  the 
orders  on  behalf  of  their  customers.  Such  transactions,  of 
course,  amount  to  a  virtual  bucketing  by  brokers  of  the  or- 
ders of  their  customers.  They  come  within  the  same  prin- 
ciples that  lead  to  the  condemnation  of  bucket  shops.  They 
are  obviously  unjustifiable  and  should  be  stringently  forbid- 
den by  a  clear  and  explicit  statute  on  the  subject'' 

The  next  paragraph  is  headed,  ''  Prohibiting  brokers  from 
doing  business  after  their  known  insolvency,"  and  the  section  on 
that  subject  concludes  as  follows: 
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^^I,  iheveforei  reoomineiiid  an  amezidment  to  the  law, 
with  appropriate  penalties  for  its  violation,  forbidding  a 
broker  to  receive  seenritieB  or  cash  from  his  customers,  ex- 
cepting in  liquidation  of,  or  as  security  for,  an  existing  ac- 
count, or  to  make  fresh  purchases  or  sales  for  his  own  ac- 
count after  he  has  become  insolvent 

"  The  law  should  also  contain  a  clear  definition  of  insol- 
vency within  the  meaning  of  the  act,  either  analogous  to  the 
insolvency  provisions  of  the  national  bankruptcy  act,  or 
otherwise,  clearly  defining  such  insolvency." 

The  next  paragraph  is  headed,  ''More  stringent  penal  pro- 
visions affecting  bucket  shops." 

''  Under  the  law  of  New  York  as  it  is  at  present,  it  is 
necessaiy  to  establish  that  both  parties  to  an  ostensible  trade 
in  securities  intended  that  it  should  be  settled  by  the  mere 
payment  of  differences  and  not  by  the  actual  delivery  of  prop- 
erty. It  follows  from  this  state  of  the  law  that  the  keeper  of  a 
bucket  shop  may  escape  the  penalties  now  imposed  by  the 
laws,  merely  by  proving  that  his  customer  was  an  innocent 
victim,  and  a  consenting  party  to  the  illegal  transaction. 
I  believe  the  Penal  Code  should  be  amended  so  that  it  shall 
be  necessary  only  to  show  that  the  bucket  shop  keeper  in- 
tended that  there  should  be  no  actual  delivery  of  property." 

The  next  caption  is  *^  False  statements,"  and  the  section,  the 
last  paragraph  of  the  section  under  that  caption  reads  as  follows : 

**  I  recommend  amending  the  laws  of  this  State  so  as  to 
make  it  a  criminal  offense  to  issue  any  statement,  or  publish 
any  advertisement  as  to  the  value  of  any  stock,  or  any  se- 
curity, or  as  to  the  financial  condition  of  any  corporation 
or  company  issuing,  or  about  to  issue,  stock  or  securities 
where  any  promise  or  prediction  contained  in  such  state- 
ment or  advertisement  is  known  to  be  false  or  to  be  not  fairly 
justified  by  existing  conditions." 

Q.  Have  you  produced  the  Senate  bills  which  were  intro- 
duced by  Senator  Stilwell,  carrying  out  the  suggestions  from  the 
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message  of  Govemor  Sulzer  whidi  I  have  just  read  ?    A.  I  have 
the  printed  copies. 

Mr.  Marshall. — They  will  show  for  themselves.  Offer  them  in 
evidence.    If  you  have  them  there,  offer  them. 

Mr.  Todd. —  Very  well.  We  offer  in  evidence  Senate  bill  in- 
troductory number  597,  entitled  ^^An  act  to  amend  the  Penal  Law 
in  relation  to  bucketshops."  It  was  introduced  by  Mr.  Stilwell 
on  February  6,  1913.  Will  counsel  consent  that  I  also  read  the 
disposition  that  was  made  of  each  of  those  bills  ?  I  have  obtained 
the  information  from  the  derk. 

Mr.  Marshall. —  If  it  will  save  time,  that  is  all  right  We  will 
take  your  word  for  it. 

Mr.  Todd. —  This  bill  was  reported  out  of  the  committee  on 
codes,  and  referred  to  the  committee  of  the  whole  on  March  13th ; 
on  March  27th,  Assembly  bill  number  430  was  substituted; 
Assembly  bill  went  to  third  reading  April  2d,  and  passed  on 
April  7th,  the  Assembly  bill  being  identical  with  this  bilL  This 
became  a  law  known  as  chapter  236  of  the  Laws  of  1913. 

I  offer  that  in  evidenca 

(l^he  bill  offered  in  evidence  was  received  and  marked  Exhibit 
M-106.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  604,  intro- 
duced by  Mr.  Stilwell  on  February  5,  1913,  and  entitled  "An 
act  to  amend  the  Penal  Law  in  relation  to  trading  by  brokers 
against  customers'  orders."  This  bill  died  in  the  committee  on 
codes  of  the  Senate. 

Mr.  Brackett —  It  never  was  reported  out  of  the  committee. 

Mr.  Marshall. —  I  think  that  would  be  a  better  way  to  describe 
it,  as  not  having  been  reported  by  l3ie  committee. 

Mr.  Todd. —  The  suggestion  is  accepted.  I  withdraw  the  re- 
mark, "  it  died,"  and  insert  in  place  thereof  that  it  was  not  re- 
ported out  of  the  committee. 

The  President —  And  that  is  accepted  as  a  correct  statement  of 

its  fate! 
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Mr.  Marshall. —  That  is  correct 

Mr.  To<kL —  I  offer  in  evidence  Senate  bill  ntunber  641,  intro- 
duced by  Mr.  Stilwell  on  February  6,  1913,  entitled  "An  act  to 
amend  the  Penal  Law  in  relation  to  the  manipulati<»i  of  prices  of 
securities,  and  conspiring  movements  to  deceive  the  public" 

This  bill  was  reported  by  codes  committee  and  reported  to  the 
committee  of  the  whole  on  March  13;  on  March  27,  Assembly 
bill  number  429  was  substituted;  the  Assembly  bill  was  ordered  to 
third  reading,  on  April  2d,  and  passed  on  April  Tth^  and  became 
chapter  253  of  the  Laws  of  1913. 

The  President. —  Is  the  Assembly  bill  the  same  t 

Mr.  Todd. —  I  assume  it  was,  although  it  does  not  so  state  here. 

Mr.  Brackett —  Wherever  it  is  substituted,  if  the  Court  please^ 
it  has  to  be  identical. 

The  President. —  That  is  what  I  imagined. 

Mr.  Brackett — Always,  with  the  exception  simply  of  the  title, 
that  is  in  the  Senate,  and  in  the  Assembly  the  text  of  the  bill  is 
identical 

The  President —  Is  there  any  objection  to  accepting  that  state- 
ment as  correct  t 

Mr.  Marshall. —  No  objection,  your  Honor. 

(The  bill  offered  in  evidence  was  received  and  marked  Exhibit 
M-108.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  831,  reprint 
number  1659,  introduced  by  Mr.  Stilwell  on  February  12,  1913, 
entitled  ^'An  act  to  amend  the  Penal  Law  in  relation  to  delivery 
to  customers  of  memoranda  of  transactions  by  brokers."  This  bill 
was  amended  and  was  then  sent  to  the  committee  on  codes  and 
was  not  reported  out  of  that  committee. 

(Admitted  and  marked  Exhibit  M-109.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  832,  which 
was  introduced  on  February  12,  1918,  by  Mr.  Stilwell,  entitled 
^'An  act  to  amend  the  Penal  Law  in  relation  to  discriminations 
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by  exchanges  or  memben  thereof/'     This  bill  was  sent  to  the 
committee  on  codes  and  was  hot  reported  out  of  that  oommittee. 

(Admitted  and  marked  Exhibit  M-110.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  883,  which 
was  introduced  in  the  Senate  on  Februaiy  12,  1913,  by  Mr.  Stil- 
well  entitled  '^An  act  to  amend  the  banking  law  in  rdation  to 
the  organization  and  r^ulation  of  exchange  corporations."  This 
bill  was  committed  to  the  committee  on  judiciary  and  was  not 
reported  out  of  that  committee. 

(Admitted  and  marked  Exhibit  M-111.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  902,  reprint 
number  1562,  introduced  on  February  17,  1913,  by  Mr.  Stilwell, 
entitled  ''An  act  to  amend  the  general  business  law  in  relAti(»i 
to  the  listing  of  securities  for  sale  on  stock  exchanges."  This 
bill  was  committed  to  the  committee  on  judiciary,  was  amended 
and  was  recommitted  to  the  same  committee  on  August  18th  and 
was  not  reported  out  of  that  committee. 

(Admitted  and  marked  Exhibit  M-112.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  1188,  re- 
print number  1884,  introduced  February  27,  1913,  by  Mr.  Stil- 
well,  entitled  ''An  act  to  amend  the  Penal  Law  in  relation  to  list- 
ing or  trading  in  securities."  This  bill  was  committed  to  the 
committee  on  codes,  amended  on  March  27th,  and  referred  to  the 
committee  of  the  whole.  It  was  not  reported  out  of  the  com- 
mittee of  the  whole. 

(Admitted  and  marked  Exhibit  M-113.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  199,  intro- 
duced by  Mr.  Stilwell  on  Januaiy  15,  1918,  entitled  ''An  act  to 
amend  the  Penal  Law  constituting  chapter  40  of  the  Consolidated 
Laws  in  relation  to  speculative  trading  in  securities  or  commodi- 
ties on  credit  or  margin."  This  bill  was  sent  to  the  committee  on 
codes  and  was  not  reported  out  of  that  committee. 

(Admitted  and  marked  Exhibit  M-114.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  200,  intro^ 
duced  on  January  16,  1913,  by  Mr.  Stilwell,  entitled  "An  act  to 
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amend  the  Penal  Law  in  reference  to  fietitions  transactions  over 
the  stock  exchange  ticker.''  This  bill  was  sent  to  the  oommittee 
on  codes  and  was  not  reported  out  of  that  committee. 

(Admitted  and  marked  Exhibit  M-116.) 

Mr.  Todd. —  I  o£Fer  in  evidence  Senate  bill  number  6S8|  intro- 
duced on  February  6,  1918,  bj  Mr.  Stilwell,  entitled  ''An  act  to 
amend  the  general  bnainess  law  in  relation  to  interest  permitted 
on  advances  on  collateral  security  and  repealing  section  76  of  the 
banking  law  relating  thereto."  This  bill  was  sent  to  the  com- 
mittee on  judiciary  and  was  not  reported  out  of  that  oommittee. 

(Admitted  and  marked  Exhibit  M-116.) 

Mr.  Todd. —  I  offer  in  evidence  Senate  bill  number  108,  intro- 
duced on  February  4,  1918,  by  Mr.  Stilwell,  entitled  ''An  act  to 
amend  the  tax  law  in  relation  to  the  amount  of  tax  on  transfers 
of  stock"  This  act  was  intended  to  increaae  the  tax  upon  trane- 
fen  of  stock  from  two  cents  on  $100  to  four  cents  on  $100  par 
value  of  the  stock.  This  bill  was  committed  to  the  committee  on 
taxation  and  retrenchment  and  was  not  reported  out  of  that  com- 
mittee. 

(Admitted  and  marked  Exhibit  M-117.) 

Q.  Will  you  produce  special  messages  which  were  sent  to  the 
Legislature  by  the  Governor  in  reference  to  this  legislation  t  A. 
On  any  particular  date? 

Q.  I  want  all  of  the  special  messages  affecting  this  stock  ex- 
change legislation  t    A.  They  are  all  in  here. 

The  President — ^All  these  refer  to  stock  exchanges  or  to  stock 
transactions  t 

Mr.  Todd. —  Yes,  sir,  in  reference  to  stock  transfers  or 
regulating  the  business  of  dealing  in  stocks. 

Mr.  Marshall. —  If  you  have  complete  printed  copies  of  those 
messages,  all  right 

Mr.  Todd. —  Those  of  which  we  have  no  printed  copy  are  short 
and  I  will  read  them  right  in. 

The  President — Very  good. 
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Mr.  Todd. —  I  read  the  mesflage  from  the  Governor  dated  Al- 
bany, May  2d,  1918 : 

"  To  the  Legislature : 

^'  On  January  27,  1913,  I  sent  a  special  message  to  your 
honorable  bodies  concerning  stock  exchanges,  and  at  this 
time  I  wish  again  to  call  your  attention  to  all  that  I  then 
stated  and  to  repeat  the  suggestions  contained  therein.  There- 
after with  my  approval  several  bills  were  prepared  and  in- 
troduced at  both  branches  of  your  honorable  body,  and  to 
such  of  those  measures  that  have  not  yet  passed  the  Legisla- 
ture I  most  respectfully  and  most  earnestly  ask  your  favor- 
able consideration.  Concerning  these  measures  I  have  sent 
to  the  Legislature  the  emergency  messages  to  speed  their  en- 
actment, and  I  am  convinced  that  their  passage  at  this  session 
of  the  Legislature  is  greatly  to  the  interest  of  the  public  wel- 
fare. I  indulge  the  hope  that  the  receipt  of  these  emergen^^ 
messages  would  have  resulted  in  the  speedy  passage  of  thoee 
measures.  I  now  want  to  impress  upon  yon  as  emphatically 
and  as  earnestly  as  words  can  convey  that  I  believe  it  to  be  the 
desire  of  our  citizens  that  these  pending  stock  exchange 
measures  receive  favorable  consideration  by  the  Legislature 

at  this  session.  (Signed)         "  William  Sulzer." 

The  message  of  the  Governor  read  in  the  Senate  on  April  30, 
1913: 

^^  To  the  Legislature : 

'^  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore  in  accordance  with  the  provision  of 
section  15  of  article  3  of  the  Constitution  and  by  virtue  of 
the  authority  thereby  conferred  upon  me,  I  do  hereby  certify 
to  the  necessity  of  the  immediate  passage  of  Senate  bill  in- 
troductory number  1041,  printed  number  1884,  entitled:  'An 
act  to  amend  the  Penal  Law  in  relation  to  listing  or  trading 
in  securities.'  Given  under  my  hand  and  privy  seal  of  the 
State  at  the  Capitol  at  the  city  of  Albany  this  30th  day  of 
April  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

^^^^^  (Signed)         "  William  Suker." 
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I  read  another  message  of  the  Governor  dated  April  30,  19 13, 
read  in  the  Senate  on  that  day  as  follows: 

"  To  the  L^slatnre : 

'^  It  appearing  to  mj  satisfaction  that  the  public  interest  re- 
quires it,  therefore  in  accordance  with  the  provisions  of  sec- 
tion 15  of  article  3  of  the  Constitution  and  by  virtue  of  the 
authority  thereby  conferred  upon  me,  I  do  hereby  certify  to 
the  necessity  of  the  immediate  passage  of  Senate  bill  introduc- 
tory number  811,  printed  number  1562,  entitled:  'An  act  to 
amend  the  general  business  law  in  relation  to  the  listing  of 
securities  for  sale  on  stock  exchanges.'  Given  under  my  hand 
and  privy  seal  of  the  State  at  the  Capitol  in  the  city  of 
Albany,  this  30th  day  of  April  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  thirteen. 

(Signed)         "  William  Sulzer." 

I  read  another  message  which  was  read  in  the  Senate  on  April 
80,  1913,  as  follows: 

"To  the  Legislature: 

"  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore  in  accordance  with  the  provisions  of  sec- 
tion 15  of  article  3  of  the  Constitution,  and  by  virtue  of  the 
authority  thereby  conferred  upon  me,  I  do  hereby  certify  to 
the  necessity  of  the  immediate  passage  of  Assembly  bill  in- 
troductory number  1113,  printed  number  1192,  entitled  'An 
act  to  amend  the  general  business  law  in  relation  to  the  list- 
ing of  securities  for  sale  on  stock  exchanges.'  Given  under 
my  hand  and  privy  seal  of  the  State  at  the  Capitol  in  the  city 
of  Albany  this  30th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen." 

(Signed)         "William  Sulzer.^^ 

I  read  another  message  whidi  was  read  in  the  Senate  on  April 
13,  1913,  as  follows: 

"To  the  Legislature: 

"  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore,  in  accordance  with  the  provisions  of 
section  16  of  article  3  of  the  Constitution,  and  by  virtue  of 
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the  authority  thereby  conferred  upon  me,  I  do  hereby  certify 
to  the  neceaiity  of  the  immediate  passage  of  Assembly  bill 
introductory  number  1010,  printed  number  1068,  entitled: 
'An  act  to  amend  the  banking  law  in  relation  to  the  organiza- 
tion and  regulation  of  exchange  corporations.'  Given  under 
my  hand  and  priyy  seal  of  the  State  at  the  Oapitol  in  the  city 
of  Albany  this  80th  day  of  April,  in  the  year  of  our  Lord, 
one  thousand  nine  hundred  and  thirtoeiL 

(Signed)         "William  Sulzer.'* 

I  read  another  message  that  was  read  in  the  Senate  on  April  30, 
1913,  as  follows: 

^^  To  the  Legislature: 

"  It  appearing  to  my  satisfaction  that  public  necessity  re^ 
quires  it,  therefore,  in  accordance  with  the  provisions  of  sec- 
tion 15,  article  3  of  the  Constitution,  and  by  virtue  of  the 
authority  thereby  conferred  upon  me,  I  do  hereby  certify  to 
the  necessity  of  the  immediate  passage  of  Assembly  bill,  in- 
troductory number  828,  printed  number  865,  ^An  act  to 
amend  the  Penal  Law  in  relation  to  the  reporting  or  publish- 
ing of  fictitious  transactions  in  securities.'  Given  under  my 
hand  and  the  privy  seal  of  the  State  at  the  Capitol,  city  of 
Albany,  tiiis  80th  day  of  April  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  thirteen." 

I  read  another  message  read  in  the  Senate  on  April  30,  1913: 

**  To  the  Legislature : 

**  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore,  in  accordance  with  the  provisiofns  of 
section  16  of  article  3  of  the  Constitution  and  by  virtue  of 
the  authority  thereby  conferred  upon  me,  I  do  hereby  certify 
to  the  necessity  of  the  immediate  passage  of  Assembly  bill, 
introductory  number  818,  printed  number  860,  entitled  'An 
act  in  relation  to  false  representations  concerning  securities.' 
Given  under  my  hand  and  the  privy  seal  of  the  State  at  the 
Capitol,  in  the  city  of  Albany,  this  30th  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and  thirteen." 
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I  read  another  message,  which  was  read  in  the  Senate  on  April 
SO,  1913,  as  follows: 

''To  the  Legislature: 

''  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore,  in  accordance  with  the  prorisions  of 
section  15  of  article  8  of  the  Constitution,  and  by  virtue  of 
the  authority  thereby  conferred  upon  me,  I  do  hereby  certify 
to  the  necessity  of  the  immediate  passage  of  Assembly  bill, 
introductory  number  824,  Senate  reprint  number  420,  'An 
act  to  amend  the  Penal  Law,  in  relation  to  trading  by  brokers 
against  customers'  orders.'  Given  under  my  hand  and  the 
privy  seal  of  the  State  at  the  Capitol,  in  the  city  of  Albany, 
this  30th  day  of  April,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  thirteen." 

I  read  another  message  read  in  the  Senate  on  April  80,  1913, 
as  follows: 

"  To  the  Legislature: 

"  It  appearing  to  my  satisfaction  that  the  public  interest 
requires  it,  therefore  in  accordance  with  the  provisions  of 
section  18,  article  8,  of  the  Constitution  and  by  virtue  of  the 
authority  thereby  conferred  upon  me,  I  do  hereby  certify  to 
the  necessity  of  the  immediate  passage  of  Assembly  bill  intro- 
duction number  817,  printed  number  859,  'An  act  to  amend 
the  Penal  Law  in  relation  to  transactions  by  brokers  after 
insolvency,  and  in  the  hypothecation  of  customers'  securities.' 
Given  under  my  hand  and  the  privy  seal  of  the  State  at  the 
Capitol  in  the  city  of  Albany,  this  80th  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and  thirteen." 

I  read  another  message  which  was  read  in  the  Senate  on  April 
80,  1918  —  with  the  permission  of  the  Court  I  will  simply  read 
the  description  of  the  bill  in  these  different  messages,  the  formal 
parts  of  each  of  these  messages  being  the  same,  except  the  enact- 
ing clause  of  the  bill. 

Mr.  Marshall. —  We  consent  that  that  be  done. 
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Mr.  Todd. —  My  attention  was  called  to  the  fact  that  I  mis- 
stated the  term.  I  should  have  said  the  title  of  the  bill  and  not 
the  enacting  clause.    I  will  read  the  title  of  the  bilL 

The  message  which  was  read  on  April  30,  1913,  in  the  Seiiate, 
the  formal  parts  being  the  same  as  the  previous  message,  is  in  rela- 
tion to  the  bill  entitled  ^^An  act  to  amend  the  Penal  Law  in  rela- 
tion to  delivery  to  customers  of  memoranda  of  transactions  by 
brokers.'* 

Another  message,  on  April  30,  1913,  read  in  the  Senate,  the 
formal  parts  being  the  same  as  the  other  messages  and  being  in 
reference  to  an  act  entitled  ^'An  act  to  amend  tiie  Penal  Law  in 
relation  to  discriminati<»i  by  exchanges  or  the  members  thereof." 

I  read  another  message  which  was  read  in  the  Senate  on  May 
1,  1913,  the  formal  parts  being  the  same  as  those  previously  read, 
and  this  message  urging  the  immediate  passage  of  Senate  bill 
introduction  number  1464,  printed  number  2244,  entitled  "An 
act  to  amend  chapter  62  of  the  Laws  of  1909,  entitled  'An  act  in 
relation  to  taxation,  constituting  chapter  60  of  the  Consolidated 
Laws,'  in  relation  to  the  tax  imposed  on  transfers  of  stock,  as 
amended." 

That  is  all,  Mr.  Clerk. 

Mr.  Marshall. —  No  cross-examination. 

Mr.  Todd. —  Just  a  moment. 

Mr.  Stanchfield. —  If  the  Presiding  Judge  please,  we  now 
propose  to  introduce  evidence  under  articles  3  and  4  in  the  ar- 
ticles of  impeachment 

Mr.  Clerk,  will  you  turn  to  the  so-called  concurrent  Frawley 
resolutions  ? 

The  Witness. —  I  have  them  here. 

Mr.  Stanchfield. —  We  introduce  them  in  evidenca  There  are 
two  of  them.  Let  me  give  their  respective  dates.  On  May  2, 
1913,  Mr.  Frawley  offered  the  first  resolution. 

We  offer  that  in  evidenca 

Mr.  Brackett. —  Read  it  right  into  the  record,  Mr.  Stanchfield 
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Mr.  Stanchfield. —  The  pith  to  this  resolution  is  as  follows : 

^'  Resolved  that  said  committee  is  authorized  to  sit  after 
the  adjournment  of  the  Legislature,  in  and  outside  the  city 
of  Albany,  and  is  hereby  authorized  and  empowered  to  sub- 
poena and  force  the  attendance  of  witnesses  including  pub- 
lic officers  and  public  employees,  and  to  require  the  pro- 
duction of  books  and  papers,  including  any  public 
record  or  document  pertaining  to  the  admini&rtration  of 
any  State  institution  or  of  any  State  department  concerned 
in  the  management,  r^ulation,  visitation  or  super- 
vision of  the  same,  to  administer  oaths,  to  employ 
a  secretary,  counsel,  and  stenographer,  and  expert  ac- 
countant  and  such  other  employees  as  may  be  necessary 
for  the  purpose  of  the  investigation  and  the  actual  and 
necessary  expenses  of  the  committee  in  carrying  out  the  pro- 
visions of  this  resolution,  shall  be  paid  from  the  funds  ap- 
propriated for  the  contingent  expenses  of  the  Legislature  by 
the  treasurer  on  the  warrant  of  the  controller  upon  the  cer- 
tificate of  the  chairman  of  the  committee/' 

I  assume  there  will  be  no  objection  to  having  the  stenographer 
incorporate  in  the  record,  Mr.  Marshall,  the  entire  resolution. 

Mr.  Marshall — We  consent  to  that. 

Mr.  Brackett — For  convenience;  that  is  alL 

The  resolution  reads  as  follows: 

"By  Mr.  Frawley:  Eesolved  (if  the  Assembly  concur), 
that  a  joint  committee  of  the  Assembly  and  the  Senate  be 
appointed,  of  which  the  chairman  of  the  Senate  finance 
committee  shall  be  the  chairman,  consisting  of  three  mem- 
bers of  the  Senate  other  than  said  chairman,  to  be  appointed 
by  the  President  of  the  Senate,  and  three  members  of  the 
Assembly,  to  examine  into  the  methods  of  financial  admin- 
istration and  conduct  of  all  institutions,  societies  or  associa- 
tions of  the  State,  which  are  supported  either  wholly  or  in 
part  by  State  moneys,  or  which  report  officially  to  the  State^ 

80 
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into  the  functions  of  any  or  all  State  departments  concerned 
in  the  management,  supervision  or  r^ulation  of  any  of  such 
departments,  the  methods  of  making  purchases,  fixing  sal- 
aries, awarding  contracts  for  supplies,  buildings,  repairs 
and  improvements,  the  sale  of  manufactured  articles,  and 
the  conduct  generally  of  the  business  of  all  such  institutions 
and  departments,  for  the  purpose  of  reporting  to  the  next 
session  of  the  Legislature  such  laws  relating  thereto  as  the 
committee  may  deem  proper. 

"  Resolved,  That  said  committee  is  authorized  to  sit  after 
the  adjournment  of  the  Legislature  in  and  outside  the  city  of 
Albany;  and  is  hereby  authorized  and  empowered  to  sub- 
poena and  enforce  the  attendance  of  witnesses,  including 
public  officers  and  public  employees,  and  to  require  the  pro- 
duction of  books  and  papers,  including  any  public  record  or 
document  pertaining  to  the  administration  of  any  State  insti- 
tution or  of  any  State  department  concerned  in  the  manage- 
ment, regulation,  visitation  or  supervision  of  the  same,  to 
administer  oaths,  to  employ  a  secretary,  counsel  and  stenog- 
rapher, an  expert  accountant  and  such  other  employees  as 
may  be  necessary  for  the  purpose  of  the  investigation  and 
the  actual  and  necessary  expenses  of  the  committee  in  carry- 
ing out  the  provisions  of  this  resolution,  shall  be  paid  from 
the  funds  appropriated  for  the  contingent  expenses  of  the 
Legislature  by  the  treasurer  on  the  warrant  of  the  controller 
upon  the  certificate  of  the  chairman  of  the  committee." 

"Adopted. 

"  In  Assembly.     To  Ways  and  Means  Com. 

"  May  3.    Reported  and  adopted." 

Mr.  Stanchfield. — The  supplementary  resolution  which  we  now 
proffer  in  evidence  is  as  follows: 

"  Whereas,  It  has  been  alleged,  in  the  press  of  the  State, 
that  unlawful  or  improper  —  " 

Mr.  Marshall. —  Have  you  got  the  date  ? 

Mr.  Brackett. — That  will  be  given  by  the  clerk. 

Mr.  Stanchfield.—  June  25,  1913. 
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Mr.  Marshall. — ^At  the  extraordinary  sessioiL 
Mr.  Stanchfield. — (Reading)  : 

Mr.  Thompson  offered  the  following: 

^'  Whereas,  It  has  been  alleged  in  the  press  of  the  State 
that  unlawful  or  improper  methods  have  been  used  or  pur- 
sued by  private  persons  or  public  officers  and  wrongful  or 
unlawful  acts  done  to  influence  the  votes  of  legislators  on 
election  or  primary  legislation,  and 

'^Whereas,  There  has  been  submitted  to  the  present  ex- 
traordinary session  of  the  Legislature  of  the  State  of  New 
York  a  proposed  act  providing  among  other  things  for  the 
punishment  of  any  person  who  while  a  candidate  for  elective 
office  to  be  voted  for  by  the  electors  of  the  whole  State  shall 
fail  to  make  true  returns  of  moneys  or  things  of  value,  di- 
rectly or  indirectly  received  or  expended  in  aid  of  such 
candidacy,  or  who  shall  receive  or  expend  more  than  a  certain 
sum  stated  in  said  act,  now,  therefore  be  it 

''  Besolved,  If  the  Assembly  concur,  that  for  the  informa- 
tion of  the  L^slature,  the  whole  subject  of  any  unlawful 
or  improper  methods  or  wrongful  or  unlawful  acts  aforesaid, 
and  of  receipts  and  expenditures  of  candidates  for  an  elective 
office  to  be  filled  by  the  votes  of  the  electors  of  the  whole 
State,  be  referred  to  a  certain  joint  legislative  committee 
of  the  Senate  and  Assembly,  to  examine  into  the  methods  of 
financial  administration  and  conduct  of  all  institutions,  so- 
cieties or  associations  of  the  State,  etc.,  heretofore  appointed 
under  joint  resolution,  dated  the  2d  day  of  May,  1913,  to 
ascertain  and  report  to  the  L^slature  at  this  extraordinary 
session  or,  if  not  ready,  as  soon  thereafter  as  possible,  whether 
any  unlawful  or  improper  methods  have  been  employed, 
used  or  pursued  or  wrongful  or  unlawful  acts  done  by  any 
private  person  or  public  officer  to  influence  the  votes  of  1^- 
islators  on  election  or  primary  legislation  at  the  last  regular 
or  present  extraordinary  session  of  the  Legislature;  and 
further  to  investigate  into,  ascertain  and  report  upon  all 
expenditures  made  by  any  candidate  voted  for  at  the  last 
preceding  election  by  the  electors  of  the  whole  State,  and 
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upon  all  statements  filed  by  or  on  behalf  of  any  such  candi- 
date for  moneys  or  things  of  valne  received  or  paid  out  in 
aid  of  his  election,  and  their  compliance  with  the  present  re- 
quirements of  law  relating  thereto. 

"  Said  committee  to  have  the  power  to  subpoena  witnesses 
on  these  subjects,  the  same  as  provided  in  the  resolution  of 
May  2d  above  referred  to." 

Mr.  Marshall — Let  it  appear  in  the  minutes  that  this  was 
adopted  at  the  extraordinary  session,  the  date  of  its  passage  being 
given  in  the  minutes. 

Mr.  Stanchfield. —  Surely. 

May  we  have  the  concession  from  the  counsel  for  the  respondent 
that  similar  resolutions  were  introduced,  passed  and  adopted  by 
the  Assembly  in  due  form  f 

Mr.  Hinman. —  Same  ? 

Mr.  Stanchfield. —  I  said  similar,  the  same  resolution. 

Mr.  Herrick. —  If  you  say  they  were,  we  wilL 

Mr.  Stanchfield. —  That  is  my  information.  I  am  not  making 
assertions  about  it,  and  they  will  be  incorporated  in  the  minutes. 

The  President — And  that  was  passed  at  the  same  session  as 
this? 

Mr.  Stanchfield. —  Yes,  sir,  in  the  Assembly. 

Mr.  Marshall —  We  consent  to  that  fact,  and  if  it  is  found  to  be 
a  fact,  reference  may  be  inserted  in  the  minutes  referring  to  the 
Assembly  resolution. 

The  President —  If  you  find  you  are  in  error,  the  Court  will 
give  you  leave  to  withdraw  your  concession. 

Mr.  Marshall —  That  is  not  necessary,  because  the  resolution, 
if  it  is  the  same  as  tJie  Senate  resolution,  need  not  be  inserted. 

Mr.  Brackett. —  It  is  the  same  resolution,  concurrent  resolution. 

The  President — Your  opponents  are  willing  to  admit  that, 
only  reserving  the  privilege  of  withdrawing  them  if  they  find 
there  is  an  error. 
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Mr.  Marshall. —  There  is  no  other.  This  was  passed  by  both 
houses. 

The  President —  He  suggests  that  this  be  not  printed  twice.  I 
think  we  have  got  at  this. 

■ 

Mr.  Brackett. —  There  is  but  one  print  That  is  what  I  wanted 
to  say. 

Mr.  Stanchfield. —  Bead  into  the  record,  so  we  may  have  it  at 
this  time,  the  personnel  of  that  committee. 

The  Witness. —  James  Frawley,  chairman ;  Felix  J.  Sanner, 
Samuel  J.  Eamsperger,  Elon  R.  Brown,  La  Verne  P.  Butts,  Wil- 
son K.  Yard  and  Myron  Smith. 

The  President. —  Are  those  the  senators,  or  both  senators  and 
assemblymen  ? 

The  Witness. —  That  is  the  joint  committee,  both.  » 

Mr.  Stanchfield. —  Would  you  desire,  sir,  to  have  them  separate  ? 

The  President —  No,  it  is  only  to  have  him  name  the  assem- 
blymen. 

Mr.  Stanchfield. —  Would  the  Presiding  Judge,  owing  to  the 
immediacy  of  a  witness  who  is  here,  and  desires  to  leave,  permit 
me  to  interrupt  this  proof  and  call  him? 

The  President —  Certainly. 

Mr.  Stanchfield.—  That  is  all,  Mr.  Clert 

(Witness  excused.) 

Fbank  M.  Patteeson,  a  witness  called  in  behalf  of  the 
managers,  having  been  first  duly  sworn  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Kresel: 

Q.  Are  you  an  attorney  and  counsellor  at  law  ?    A.  I  am. 

Q.  And  you  are  practicing  your  profession  and  have  an  office  ia 
the  city  of  New  York  ?    A.  I  am. 

Q.  How  long  have  you  known  Governor  Sulzer?  A.  A  great 
many  years. 
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Q.  You  are  a  personal  friend  of  his  ?    A.  Yes. 

Q.  And  were  so  at  the  time  he  was  a  candidate  for  Oovemor} 
A.  Yes,  sir. 

Q.  Before  the  10th  of  October,  1912,  did  you  have  a  talk  with 
Mr.  Sulzer,  who  was  then  a  candidate?    A.  I  did. 

Q.  Where  did  you  have  the  talk  with  him  ?  A.  I  think  my  fiist 
talk  was  on  the  street  in  front  of  the  building  in  which  my  office  is 
or  was  at  that  time,  the  Lords  Court  building,  on  Exchange  place. 

Q.  Will  you  state,  please,  what  that  conversation  was  ?  A.  Well, 
I  had  not  personally  seen  Mr.  Sulzer  at  the  convention,  although 
I  had  been  there. 

Q.  You  mean  at  the  Democratic  state  convention,  at  which  he 
was  nominated?  A.  At  Bochester,  and  this  was  shortly  after 
that  convention  — 

Mr.  Marshall. —  Syracuse. 

The  Witness. —  At  Syracuse,  and  we  stopped  and  talked.  I 
congratulated  him  on  his  nomination,  and  told  him  that  in  spite  of 
the  fact  that  I  was  very  much  interested  in  the  renomination  of 
Governor  Dix,  that  now  that  he  was  the  party  candidate,  that  he 
would  have  my  loyal  support  That  was  the  substance  of  the 
conversation,  and  I  think  in  the  course  of  it  I  told  the  Gk)vemor 
that  in  order  to  convince  him  that  my  support  would  be  loyal,  and 
that  I  was  very  much  interested  in  his  campaign,  that  I  would 
give  a  personal  contribution  in  addition  to  those  which  I  gave  to 
the  regular  committees,  as  was  my  custom. 

Q.  Did  you  tell  him  at  that  time  about  how  much  you  would 
give  him  ?  A.  I  forget  whether  I  told  him  then  that  it  was  $500. 
I  do  not  remember  that,  but  I  know  the  contribution  was  $500. 
He  did  not  suggest  the  amount  or  say  anything  about  it,  except 
that  he  thanked  me  for  my  assurances. 

Q.  Did  you  then  tell  him  when  you  would  give  him  the  check 
or  money  ?  A.  No.  I  think  at  the  time  I  told  him  at  my  con- 
venience, that  I  was  very  busy,  and  that  I  probably  would  see 
him  in  the  course  of  the  week  and  give  him  this  contribution. 

Q.  On  the  10th  of  October,  1912,  did  you  go  to  Mr.  Sulzer'i 
office  ?    A.  I  did. 
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Q.  And  did  you  there  give  him  anything  ?    A.  I  did. 

Q.  What  did  you  give  him?  A.  I  gave  him  the  sum  of  $500 
in  cash. 

Q.  What  did  you  say  to  him?  A.  Well,  I  can't  remember 
exactly  the  conversation,  except  that  we  discussed  the  campaign. 
I  told  him  that  I  was  very  much  interested  in  the  national  cam- 
paign, in  the  election  of  Mr.  Wilson  as  President.  I  thought  he 
had  a  very  good  chance  of  being  elected,  provided  all  the  differ- 
ent State  organizations  got  in  and  gave  him  their  loyal  support, 
and  that  an  extra  good  campaign  by  Mr.  Sulzer,  in  addition  to 
electing  him  Governor,  would  go  a  great  way  toward  assuring  the 
election  of  the  President,  and  I  think  at  that  time  I  handed  him 
this  money. 

Q.  $500  in  cash  ?    A.  $500  in  cash. 

Q.  Had  you  drawn  that  from  your  bank  on  that  day  ?  A.  Yes, 
it  was  on  the  day  that  I  drew  the  money  that  I  gave  it  to  him. 

Q.  And  is  this  check  I  now  hand  you  the  check  by  which  you 
drew  the  money  ?    A.  That  is  the  check. 

Mr.  Kresel. —  I  offer  that  in  evidence. 

(The  check  offered  in  evidence  was  received  in  evidence  and 
marked  Exhibit  M-118.) 

Q.  The  check  is  dated  October  10,  1912,  and  is  drawn  on  the 
Mutual  Alliance  Trust  Company. 
"  Pay  to  the  order  of  Cash  $500. 

"  Frank  M.  Patterson." 

Q.  Mr.  Patterson,  who  suggested  that  this  contribution  be  made 
in  cash?  A.  That  I  cannot  at  the  present  time  remember.  I 
have  been  trying  to  charge  my  memory  on  the  way  up,  but  that 
particular  feature  of  the  transaction  is  for  the  moment  lost.  I 
have  reason  to  believe,  however,  that  it  was  my  own  suggestion, 
whether  for  convenience  or  not  at  that  time  I  do  not  remember, 
but  I  do  not  remember  Mr.  Sulzer  suggesting  it.  Therefore,  I 
assume  that  it  was  of  my  own  motion. 

Q.  Aside  from  Mr.  Sulzer's  thanking  you  in  person,  did  you 
receive  any  acknowledgment  of  this  contribution?  A.  None 
whatever,  because  I  gave  it  to  him  personally  at  his  office. 
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Mr.  Kresel.—  That  is  all. 

Mr.  Herrick. —  Is  that  all  f 

Mr.  Kresel. —  Certainly. 

The  President — Any  cross-examination! 

Mr.  Herrick. —  Yes. 

Cross-examination  by  Mr.  Herrick: 

Q.  You  say  you  have  known  Mr.  Sulzer  for  a  good  many  years, 
Mr.  Patterson?    A.  Yes,  sir. 

Q.  Personally  and  by  reputation  ?    A.  Yes,  sir. 

Q.  You  were  conversant  with  his  reputed  financial  condition  i 
A.  Yes. 

Q.  When  you  gave  him  this  money,  did  you  place  any  limits 
or  restrictions  upon  its  use?    A.  None  whatever. 

Q.  You  differentiated  apparently  in  your  testimony  between 
the  contributions  that  you  made  to  political  committees  and  this 
contribution  to  Mr.  Sulzer  ?    A.  Yes,  sir. 

Q.  The  one  you  regarded  as  a  personal  contribution  ?  A.  Yes, 
sir. 

Q.  And  the  other  as  a  political  contribution  ?    A.  Exactly. 

Q.  One,  helping  along  a  cause  and  a  principle?    A.  Exactly. 

Q.  And  the  other  to  help  along  the  person,  the  individual.  A. 
Well  yes ;  to  help  him  personally,  to  do  what  he  pleased  with  it 

Q.  To  do  what  he  pleased  with  it  ?    A.  Yes,  sir. 

By  Mr.  Eresel: 

Q.  Would  you  have  made  this  contribution  to  Mr.  Sulzer  if 
he  had  not  been  the  candidate  of  the  Democratic  party  for  Gov- 
ernor? 

Mr.  Herrick. —  I  object 

A.  I  don't  know  what  I  would  have  done. 

Mr.  Kresel. —  I  asked  you  that  question.  A.  My  mind  has 
never  operated  on  it.    I  would  not  want  to  say. 

The  President. —  You  could  answer  this,  Mr.  Witness:  Was 
the  way  you  came  to  give  him  that  money  because  he  was  the 
candidate  for  Governor?    A.  I  rather  think  that  was  so,  that  I 
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would  not  have  had  occasion  to  give  him  the  money  other  than 
the  fact  that  he  was  a  candidate  for  Governor. 

The  President —  You  never  offered  him  any  miney  before  i 

The  Witness. — Never. 

Mr.  Kresel. —  That  is  alL 

By  Mr.  Herrick. 

Q.  Would  you  have  given  him  this  contribution  except  from 
what  you  understood  his  financial  needs,  his  financial  condition  ? 
A.  I  think  that  influenced  me  a  great  deal  in  the  offer,  the  fact 
that  I  understood  he  was  not  a  man  of  great  means  but  had 
nothing  but  his  salary  in  Congress,  and  it  occurred  to  me  that  he 
would  have  expenses  in  the  course  of  being  a  candidate  for  Gov- 
ernor that  might  necessitate  the  use  of  money  that  he  did  not 
have.    I  think  that  influenced  me  to  some  large  d^ree. 

Q.  There  are  other  personal  friends  of  yours  that  have  been 
candidates  for  Governor  ?    A.  Yes,  sir. 

Q.  Who  are  not  reputed  to  be  in  such  desperate  financial  con- 
dition as  Sulzer? 

Mr.  Kresel. —  I  object  to  that 

The  President. —  Are  you  going  to  follow  that  up  f 

Mr.  Herrick. —  I  simply  want  to  know  whether  he  contributed 
.  to  them,  that  is  all. 

Mr.  Kresel. —  I.  object  to  that. 

The  President. —  Objection  sustained. 

Mr.  Kresel. —  That  is  all,  Mr.  Patterson.     Thank  you. 

Mr.  Stanchfield. —  Will  the  representative  of  the  Civil  Service 
Commission  take  the  stand? 

John  C.  Bibdsbte,  a  witness  called  in  behalf  of  the  man- 
agers, having  been  first  duly  sworn,  in  accordance  with 
the  foregoing  oath,  testified  as  follows: 

Direct  examination  by  Mr.  Stanchfield: 

Q.  Mr.  Birdseye,  what  is  your  position  ?  A.  Secretary  of  the 
Civil  Service  Commission  of  the  State  of  New  York. 
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Q.  On  or  about  the  2lBt  of  July,  1913,  did  you  receive  a 
communication  from  Mr.  Piatt,  the  Secretary  of  tiie  Governor? 
A.  Yes,  sir,  I  received  it  on  behalf  of  the  Civil  Service  C<hii- 
mission. 

Mr.  Stanchfield. —  I  offer  that  in  evidenca 
Mr.  Herrick. —  May  we  see  it  ? 

Mr.  Stanchfield. —  Yes,  I  have  the  original.  I  am  going  to 
mark  a  copy,  as  part  of  their  files. 

Mr.  Fox. —  Is  it  the  appointment  of  Sarecky  1 

Mr.  Stanchfield. —  Yes.  His  resignation.  I  will  read  the 
whole  thing,  if  you  want. 

Mr.  Herrick. —  What  is  it  i 

Mr.  Stanchfield. —  A  series  of  communications  back  and  forth. 

Mr.  Herrick. —  We  object  to  their  materiality. 

The  President—  What  is  it  ? 

Mr.  Stanchfield. —  Does  the  Presiding  Judge  desire  me  to  ex- 
plain the  position  of  the  board  of  managers  with  respect  to  this 
testimony  ? 

The  President —  Yes. 

Mr.  Stanchfield. —  Article  3  of  the  charges  provides  "  that  the 
respondent,  William  Sulzer,  then  being  the  Grovemor  of  the  State 
of  Kew  York,  unmindful  of  the  duties  of  his  office,  and  in  viola- 
tion of  his  oath  of  office,  was  guilty  of  mal  and  corrupt  conduct 
in  his  office  as  such  Governor  of  the  State,  and  was  guilty  of 
bribing  witnesses,  and  of  a  violation  of  section  2440  of  the 
Penal  Law  of  said  State,  in  that,  while  a  certain  committee  of 
the  Legislature  of  the  State  of  New  York  named  by  a  concurrent 
resolution  of  said  Legislature  to  investigate  into,  ascertain,  and 
report  at  an  extraordinary  session  of  the  Legislature  then  in  ses- 
sion, upon  all  expenditures  made  by  any  candidate  voted  for  at 
the  last  preceding  election  by  the  electors  of  the  whole  State,  and 
upon  all  statements  filed  by  and  on  behalf  of  any  such  candidate 
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for  moneys  or  things  of  value  received  or  paid  out  in  aid  of  his 
election,  and  their  compliance  with  the  present  requirements  of 
law  relative  thereto  —  while  such  committee  was  conducting  such 
investigation,  and  had  full  authority  in  the  premises  he,  the  said 
William  Sulzer,  in  the  months  of  July  and  August,  1913,  fraudu- 
lently induced  one  Louis  A.  Sarecky,  one  Frederick  L.  Colwell, 
and  one  Melville  B.  Fuller,  each,  to  withhold  true  testimony 
from  said  committee,  which  testimony  it  was  the  duty  of  said 
several  persons  named  to  give  to  said  committee  when  called  be- 
fore it,  and  which,  under  said  inducements  of  said  William  Sul- 
zer, they  and  each  of  them  refused  to  do. 

"  That,  in  so  inducing  such  witnesses  to  withhold  such  true  testi- 
mony from  said  conmaittee,  the  said  William  Sulzer  acted  wrong- 
fully and  wilfully  and  corruptly,  and  was  guilty  of  a  violation  of 
the  statutes  of  the  State  and  of  a  felony,  to  the  great  scandal  and 
reproach  of  the  said  Governor  of  the  State  of  New  York." 

The  President. —  Were  any  of  those  persons  connected  with  the 
Civil  Service? 

Mr.  Stanchfield. —  I  will  get  at  that  in  a  moment 

No.  4  is  to  the  same  general  effect,  except  the  accusation  there 
is  that  he  was  guilty  of  suppressing  evidence  of  a  violation  of 
section  814. 

The  facts  the  managers  propose  to  prove  are  these:  In  the 
State  Hospital  Commission,  at  or  ahout  this  time,  were  em- 
ployed three  physicians,  whose  function  was  to  look  after  the. de- 
portation of  the  alien  insane.  About  this  time  the  Civil  Service 
Commission  was  apprised  by  the  Governor  of  the  State  that  the  said 
Louis  A.  Sarecky,  named  in  the  charge,  had  resigned  his  position 
in  connection  with  the  Governor  as  private  stenographer.  There- 
upon followed  a  series  of  letters  back  and  forth  between  the  State 
Hospital  Commission  and  the  Civil  Service  Commission,  in  which 
the  Civil  Service  Commission  was  asked  to  let  down  the  bars  and 
exempt  from  examination,  competitive  or  otherwise,  Louis  A. 
Sarecky,  upon  the  ground  of  his  extraordinary  fitness  for  the 
place  of  deportation  agent,  occupied  before  by  a  man  of  medicine. 
This  man  of  medicine  was  transferred  to  another  department,  and 
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the  extraordinary  qualifications  lodged  in  Mr.  Loais  A.  Sarecky, 
according  to  this  correspondence,  were  to  the  general  effect  that 
he  was  a  master  of  five  different  languages  and  of  the  jargon  of 
all  nationalities. 

The  Civil  Service  Commission,  as  this  correspondence  shows, 
did  exempt  him  from  examination,  they  did  set  aside  the  rule,  and 
the  setting  aside  of  that  rule  was  approved  by  the  respondeat,  as 
Governor  of  the  State,  and  Mr.  Sarecky  who  had  been  receiving  a 
salary  of  between  $1,500  and  $2,500  a  year  thereby  became  pro- 
pelled into  a  position  that  paid  him  $4,000  a  year. 

Sarecky  about  this  time  was  a  witness  before  the  Frawley 
committee  and  he  refused  to  testify  and  give  evidence^  We 
charge  here  that  upon  those  facts,  within  the  four  comers  of 
these  charges,  the  respondent  was  guilty  of  the  offenses  the  board 
of  managers  lay  at  his  door.  I  am  not  going  into  the  details 
of  that  testimony,  if  the  Presiding  Judge  please.  I  have  stated 
in  a  substantial  way  just  what  this  proof  will  show. 

The  President —  Wouldn't  it  be  better  to  wait  until  you  have 
got  the  conduct  of  Sarecky  in  evidence  ? 

Mr.  Stanchfield. —  I  am  willing  to  adopt  any  method. 

The  President — It  seems  to  me  that  is  better,  because  it  is 
difficult  for  the  Court  to  tell  now  whether  this  evidence  will  or 
will  not  be  competent 

Mr.  Stanchfield. —  Now,  I  propose  to  read  here,  if  the  Pre- 
siding Judge  please,  from  the  proceedings  that  took  place  before 
the  joint  legislative  investigating  committee  when  Mr.  Sarecky 
was  before  it  as  a  witness. 

Mr.  Herrick. — That  we  object  to  as  incompetent 

Mr.  Stanchfield. —  Let  me  inquire,  is  the  objection  made  upon 
the  ground  that  this  is  not  the  best  evidence? 

Mr.  Herrick. — The  objection  is  made  upon  the  ground  it  is 
not  the  best  evidence  and  our  information  is  that  this  record  of 
the  evidence  is  not  correct  Now,  whether  tliat  particular  one  is 
or  not,  I  do  not  know. 
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Mr.  Stanchfield. — That  does  not  go  to  anything  except  the  form 
in  which  the  offer  is  made.  That  simply  necessitates  the  calling 
of  the  stenographer  in  order  to  demonstrate  whether  or  no  this 
be  accurate.  I  would  say  in  the  interest  of  the  saving  of  time 
that  we  will  go  through  it  later  and  if  there  are  any  errors  in 
this  evidence  I  shall  he  only  too  glad  to  correct  them. 

Mr.  Herrick. — The  respondent  is  not  bound  by  what  took  place 
before  that  committee. 

The  President. — No,  but  how  can  they  establish  this  charge,  as- 
suming they  can  establish  it,  except  by  proving  that  Sarecky  did 
not  appear,  and  then  connecting  that  to  show  that  the  respondent 
advised  him  not  to  appear  ? 

Mr.  Herrick. —  Exactly,  but  what  we  submit  is  they  cannot 
prove  it  by  the  minutes  of  the  proceedings  in  which  they  claim 
he  refused.    That  is  their  theory  of  the  evidenca 

The  President —  Your  opponent  concedes  that.  That  is  only  as 
to  the  method  or  the  character  of  the  evidenca 

Mr.  Herrick. —  We  want  other  evidence  than  that 

The  President —  Then  you  will  have  to  obtain  other  evidence. 

Mr.  Stanchfield. —  May  I  inquire  of  the  official  stenographer 
whether  he  took  the  minutes  of  the  Frawley  investigating  com- 
mittee ? 

« 

(One  of  the  stenographers  stated  that  he  had  taken  part  of  the 
minutes  and  was  directed  to  bring  his  notes  to  the  court  room  to- 
morrow morning  at  10  o'clock.) 

Mr.  Stanchfield. —  It  is  now  five  minutes  of  5,  your  Honor. 

Mr.  Kresel. —  I  think  I  can  fill  up  five  minutes,  if  the  Court 
pleasa  I  want  to  know  whether  it  will  be  conceded  by  the  counsel 
for  the  respondent  that  Exhibits  97  and  98,  which  are  the  cards 
produced  by  Mr.  Fuller,  are  in  the  handwriting  of  Mr.  Sulzer. 

Mr.  Marshall. —  There  is  no  question  about  the  cards. 

Mr.  Fox. —  They  are  in  evidence. 


042  TRIAL    OF    WILI^IAM    8ULZER 

Mr.  Marshall. —  We  make  no  objection  to  the  cards  or  to  their 
probative  force.  We  say  we  do  not  raise  any  question  as  to  the 
probative  force  of  the  evidence. 

The  President — Do  you  concede  that  at  least  presumptively 
they  are  in  his  handwriting? 

Mr.  Marshall. —  I  do  not  know  anything  about  that.  We  make 
no  statement  as  to  the  handwriting,  but  we  state  that  he  author- 
ized them  or  that  he  is  bound  by  those  cards: 

The  President. —  Is  that  enough  for  you? 

Mr.  Kresel. —  No,  your  Honor,  but  if  they  won't  concede  it  I 
cannot  make  them  do  it. 

The  President. —  Then  you  will  have  to  get  the  witness.  You 
can  do  that. 

Whereupon  at  6  p.  m.  the  Court  adjourned  to  meet  again  on 
Wednesday,  October  1,  1913,  at  10  o'clock  a.  m. 
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